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JUSTICES 


OF THE 


SUPREME COURT OF NORTH CAROLINA 


FALL TERM, 1928 
SPRING TERM, 1929 





CHIEF JUSTICE: 


We FoplLacs. 


ee 


ASSOCIATE JUSTICES: 


W. J. ADAMS, GEORGE W. CONNOR, 
HERIOT CLARKSON, WILLIS J. BROGDEN., 


ees 


ATTORNEY-GENERAL: 


DENNIS G. BRUMMITT. 


—E 


ASSISTANT ATTORNEYS-GENERAL ; 


FRANK NASH, 
WALTER D. SILER. 


rs 


SUPREME COURT REPORTER : 


ROBERT C. STRONG. 





CLERK OF THE SUPREME COURT. 


EDWARD C. SEAWELL. 


— eee 


MARSHAL AND LIBRARIAN : 


MARSHALL DeLANCEY HAYWOOD. 
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JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


EASTERN DIVISION 


Name District Address 
WALTER: Tis. S MALU jess iictiessctsiescectsvessessbite: UPS Gar ciiiassancasensianea Elizabeth City. 
MEV 2 ABN ILE iesicucasicccslsetndatiecennsiese tats BOCON CG ritevisnistesavinis .Rocky Mount. 
Ge-TEE MAD VBI TE se siinesGossenwnseevhesecsascudilvewediceens DD DIO asic aisccectisvatnceuse Jackson. 
A OANIELS Accesses svisese ee OUT L Wicchareen sa teceneatees: .Goldsboro. 
ROMULUS A, NUNN iisscsosssssreccessssressrnensonsesass BOUL Css ticsvaniases eareuistens wa New Bern, 
HENRY As GRADY 3c niatecn cutie SERCH aris seeded: Clinton. 
WC: HARRIS Sauieniem tannin Seventh... ccccccecccsertsvcecs Raleigh. 

Fi. Fy CRAN MER vecicisaseccitccsiwarcodsrueravensaiacsietoess TSIEN essevesrondsaconaatencies Southport. 
Wie SEN CLAIR cocci acer etchant edeiases ININE iniicuinaricensenele sees Fayetteville. 
Ws As DEVIN Siete this eieeeeccricetoeedes 4 I 2h 0) ald Ree neon ate en Oxford. 


SPECIAL JUDGES 


COLA VY TON) LU OOR Bes icicsre ccna eee gis wan ww ae cloe BAe dawa ee esseawe ae Williamston. 
ETO MAS ils (oy OEE N SON os vchcan i bstncststue canas tdebencaanahona iu vaucun elie eae Lumberton. 
OP aie, Wer Ge 5b 1) it ser a ee Soe Kinston. 


JOHN >Hi: CLEMENT vscsuintvesctacssarsseritiawecen TIOV ENE aivck cctissacswestseceees Winston-Salen. 
THOMAS: x SELVA W oicsivccossecssevevevsceacusaeniavovesee TWO) LE isis Geassesisrsren tants: Greensboro. 
BW ORC yceses cies we ianiscacieis asses sinensis Thirteenth... eens Monroe, 

WH. PEARDIN G siieissticcsnrssteieas taatetwriaeuiiecen Fourteentha......cceecceseens Charlotte. 
JOHN M. OGLESBY.......sccccccccssvesccverccssssveccees sPILCCON CW eiscsicsecsccesiveietuee Concord. 

Wis AWW BBB be cosscxsselicexacecesatesnats econ aateeecunees Sixteenth.....cccccsccseccceen, Shelby 

OD TS UE EY ae es are Steer ane eine Seventeenth... Wilkesboro. 
MICHAEL SCHENCK. .eccccccsssssssseescccscssseesasones Highteenth....... eee Hendersonville. 
PAs DE CIOL ROY iccssvicdetessisciacncandiioevindecdteunariatee Nineteenth... Marshall. 
WALTER BE. MOORE..........ccccccccscscscnssssesscuesecees Twentieth... cccescens Sylva. 


| me sobs Habra) Op ; Corer ey nnr ry Pre ONTTRNT pert ee TT TPC APTRICET Pee pee eee PER Lexington. 
CAMPBON Flo MACH AR chet voschsisis Secs coriceninenluedecduiveninsaie Lostenielahontonten Asheville. 
SD OTEN. SF ELAR WOOD isinicisi caso tdeaniiueeacatasvaciauaeciecednd eecdundarencna ma enesn eee Bryson City. 


EMERGENCY JUDGE 
LE Ohatind Bp a0 canna eR ee En ete TR Re ene re ee Elizabethtown. 
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SOLICITORS 


EASTERN DIVISION 


Vame District Address 
HERBERT I. DEAR codec cena’ ISIY SEs socertactsrcneeianurtonss Kdenton. 
DONNELG GICLTA MW iecciresicanneecianecous SOCOM icccsscesesseveevece verve Tarboro. 

FC, og | PARE R ise setaccarciai ives wetkens sures: PUG Gi sescicisexdseedsleceaxee: Henderson. 
CLAWSON [i. WILLIAMS ......ccicccavcecseceseeeees TOUTES eaieneteeeaees sanford. 
DES COGAN i iavteonrerteinatieiernettenta austen. WUE x aaiceenrenevinssannavent Greenville. 
JAMES: As POW ERS ccciciccsiovecsissivasnietesenaoeormnans rand Op 6 Dee MRR EMER ere Kinston. 

1. Sc BRASSPIEED ge cesiccchssse aie ketecdeeen SOV CNL jcnecenerismememen Raleigh. 
WOODS: IO RCLU MiicicriiiascssvenrdecctecesssGasvertees int a.sticcentonteines Wilmington. 
EDS es IL IN FDI Missesesiied col ry anstatioeneeganan x anavieaeuens INT scaiccisiateeoniteeece Lumberton. 
WB UMSTEAD evictions eeloas POUT iesiesrrceerelastaclone Durham. 


WESTERN DIVISION 


SS PORTER (GRAVES bas. cccinsnssdrcieaceastecinvonceawtvns Eleventh... eeeeee eres Mount Airy. 

Be RUT Ile wisases ie cedizontate case ies inetenadanetra ek FEAWOTEEivesceretiencrecvacs Lexington. 
BD PAULL SB iicosh tel Antes eeecdeiaevions Thirteenth...........ccccces Rockingham, 
JOHN G, CARPENTER.......scccssccccssrssccesecssececoes Fourteenth.............. ee Gastonia. 

ABB WV: LIONG aici ied we catiiaeriie Fifteent vis veissics cicvessceess Statesville, 

Ti. SPURGEON SPURLING wi. .ccccccccceecasccscceseneens SINTG@ON Ne iiclisedccesundicteins Lenoir. 

AIO. esa) O NS losers eatorcorsee urs ear tesie toe Seventeenth... ee N. Wilkesboro. 
hs WN ne DES pal Rigecierieasslunvteniatiercsoncteiseaviens Fighteenth......... ee Marion. 

ROBT OG. WV ELLS  Adicwccinincatien oes Nineteenth.........cccceeceees Asheville. 


Shieaneaser ei Roneaeoui ta easmabheessets Twentieth... Waynesville. 


LICENSED ATTORNEYS 


FALL TERM, 1929 





Successful applicants for license to practice law at examination conducted by 
Supreme Court. at the Fall Term, 1929—19 August, 1929. 


ALLEN, WALTER DANIBM 22c6occawosescedee clones beeosnceat W aldon. 
ANDERSON, JOHN HuSKE, JR,.-.--..-----_------ ee eee Chapel Hill. 
ANBELL, BURR TRACY 32.20.9252. cisco Et oe tts 25 Washington, D. C. 
AYCOCK, LESLIE BARNES.22.22020ce.0f5seVecescbiued dieu. Rocky Mount. 
Ayscuk, EDWIN OSBORNE.....-.--.----..----------------e- Monroe. 

BELL, JESSE SPENCER. ..--_-_-_------ spelt te erestal So Dt cre ee welch Charlotte. 
BENNETT, NORMAN SMITH.....-------.----..-------- eee eee Recky Mount. 
BowbEN, BERNICE SAUNDERS. ..---.-.--.-----------------e Burgaw. 
BRASWELL, ROBERT RUSSELL....---.---.-2--------- eee ee ee Reeky Mount. 
BROWN, BRYANT COUNCIUsiy i ocketcec eo ces tb uadoecadedtcas Chapel Hill. 
BROWN: WALIMR: DAVING nied oe scot ccs Sock te Saag cee ienos d Concord. 
Burgess, JAMES RALPH_..-._-._-- 2-2-2 eee See een eet Spindale. 
Burns, Epwarp JONES.___..-.---------------- eee e nee Carthage. 
BUTLER, JAMES ED WARDes ccotebccute gel buek eeedcleceu eee Glen Alpine. 
DUTLER, LERTER CUuAGHPD: soo eliele dee cl bed we seers Durham. 
WASEY DIDAS DURNSoc ooh ee cee ek we Seat eek bes Hizh Point. 
Copurn, WILLIAM HuBERT.__....-------.----------- eee Williamston. 
COLTRANE, JAMES ELBRIDGE___.-.------ Een eee ere eel ee eRE Ee Greensboro. 
CONNELL; WILTIAM. DLANDsi2.oecee 2d ncdescwseteedddeoates Washington, D. C. 
Covinaton, AuausTts MCALISTER. .._.-.-..---.----------- Chapel Hill. 
OX; EDWARD YOUNG yc S32 eave Wow be See ov ouaewasenue Rocky Mount. 
CRAWFORD, Puttip HOWELL, JR..-.-.- 22-222 eee Kinston. 
CREW, JAMES WINFIELD, JR..-.---------------------------- Pleasant Hill. 
CRUMPLER, JuNIUS ALLEN__...--.-.------------------- eee Chapel Hill. 
CULBRETH; IURNEST LESTER... 545.50 .eeriudceuolew lol ed Durham. 
DANIEL, ARMAND TURNER..___.._-.-_------------- eee eee Mocksville. 
DAUGHTRIDGE, JAMES WATKINS._--..---.--.-----.------ eee Rocky Mount. 
DAVIS, ROBERT MAYO 2220202) S28 ol cae cee Goldsboro. 
DERRICKSON, VERNON BLADES_._...22..-22---.------------- New Bern. 
Dominick, Mrs. MINNIE STONE.-.-.-....2-.--.------------ Rocky Mount. 
DoNNAHOE, Mark EARLE___.-.-.----.------------ ee eee eee Asheville. 
DREHER, AMZ BONDo ocd onc a ben chee cketeecuse steed toes Gr2ensboro. 
DUNCAN, Tat7nUGH DURHAM: onc Goo en Se weveeueeucewboee Raleigh. 
DuNN, CHARLES GARNETTE.___. 222-22 eee eee Rocky Mount. 
EaTon, OscarR BENJAMIN, JR...----.-..---------- eee ene eee Winston-Salem. 
EWBANK, JOHN____-_-_--_------- ee ee ease naa Hendersonville. 
Fincy, WILLIAM Aras, JR....-----.-------5 +22 ee eee eee eee Wilson. 
(GASKILL, (NATHAN JDUZRY =. hve wesawes ete aces uebeeouwe dee Asheville. 
GRADY, CHARLES: GILBERT visas ak Cie Veet dee eee ute ec Four Oaks. 
CIRAY ; VHOMAS COWAN Sac S08) tocie cst same teh ele eon Hayesville. 
GRESHAM, JOHN THOMAS, JR... .--_.-------_---------------- Warsaw. 
GRIFFIN, FLOYD SAMPSON. --. - - See eens ote aye ee eas ee Chapel Hill. 
Harris, Mrs. Clypk FarMER.....-....---._--------------- Wilson. 
HENDERSON, HOKE FREDERICK......-.--_------------------ Greensboro. 


LICENSED ATTORNEYS. Vi 


HGpGIne CARIUR «cose oe cde Ceeeee ent eee eeeeeeeneaeay Marion. 
HUuGING,. DANIEL ODWARD, J issees 226 ateesw econ ce tewsn ck Marion. 
JONNETTE. JOHN ROBERT 452.0.553oc00 ad emestec pabesas esis Goldsboro. 
Dawei, THOMAS ADIN 4 Seo eee eel hemes ees ae _Winston-Salem. 
JONES: NUSSELT LEWisys-. 2 2e2,cgesueeo Genceeseeceaay oak Raleigh. 
KINDLEY, WILLIAM ERwin HOrrman, JR... ---- ee ee Favetteville. 
LAMB VIRGCY ADA WANN seers ene Sopp een eee Sees wee ses Wilson. 
LENNON, Al TON G8 eco a eee hee ates et tach eres Wilmington. 
Lewis, NELL BaTrLe____-- - currents alae Sh @ ois ate. 2 fen, BAe Raleigh. 
GY, Rican: MIACKT BIN 266 oe ee ei eee eee eee Favettevule. 
LONG: NUARTIN, DUTHER 22.55. cegacese<e suueos dees ....Wake Forest. 
McCrea, CHARLES ARTHUR..------------------------------4 Asheville. 
McDanini; GEORGE: DAWSON? Jen h eee ewes seceeweeces ead Chapel Hill. 
MackKertuan, Epwin RoBeson, JR..------------------------ Vavetteville. 
McLEAN: WILUIAM KATHERINE socio coe tes eee toeeset Democrat. 
MONLULEAN, OUN ROCKET 3 02 aut eee eee eee Elizabeth City. 
MARSHBURN, ORIS: MINTONG oueeSecedeeudneuees he test eee ses Rocky Mount. 
PHILEes, GRORGH: WILLIAM: o6 os oveneuashurscebdeer octeek Charlotte. 
PIRKEY: JOHN REDERICK co.ct- cca cha eomer eee Rocky Mount. 
RAYMER, AUGUSTUS: DARKE 3.2.40 Senden erence eee soseekae Statesville. 
REYNOLDS, BENJAMIN FPURMAN 2 sc e206 soee Goce ewe cose see ae Rockingham. 
ROBERTS, NATHAN J AYs vce ucee eweeck ews deoke Se ence Charlotte. 
Roaers, Luptow THoMAS--.------------------- Lee Sate ae Durham. 
ROUSE, CiAniis UV RANCIS. oo oie ueen ees eae ete esas Kinston. 
Royster, THOMAS SAMPSON ico cece cs eee eect Oxford. 
ROveTery WibBUR HIGH ysee5eiS3eccc-eetel see ae Raleigh. 

SARE. CLARENCE OURVO Ate tei sec suesee beter este tee Winston-Salem, 
SATTERFIPUD, DYRD JSANCl oo 2cuciccee ue Sou edecateeee ee eds Timberlake. 
SINK: JOHN MOVER: J Wiwu a Soconeutewet suse ee ceteser ees 2 Greensboro. 
SHUFORD, WiIMIAM TALMAGE c.c000% soc eee Sete ee eeae eee Salisbury. 
SMITH, ALLEN INENDRICK << 220k eos eee re Cea Be Raleigh. 
SMITH, DORSEY DEWEY cc.5206 oo-c4 Gud ood eu outa ees Chapel Hill. 
SPARGER: COUDIER: ORYSONG:< uAleeeiass paces eesGiw dete soe Chapel Hill. 
SPRINKLE, “THOMAS WEAVE Roxie cost sbeeeeecie ee td peer ees Raleigh. 
STitrn,, LAWRENCE AUGUSTING: 2.255.624 sscnu ce saeoede gedse New Bern. 
STOUT, LCTOR CLIFTON scans ves ipese Lee oosoaGew es sea de we: Thomasville. 
STRICKDAND;. HECTOR PAULs.. o..5c55 22.0456) Se eee ects Dunn. 
TAYLOR, DWAND: MORT.. 33.22..spaecaeccaenese: kines ced Oxford. 
THOMPSON “ALFRED. MANS 22.05.30. ce Peeps See escse ose eo ks Raleigh. 
TOMS; WiGEIAM VRANCIS<-<222cecteoseecase ese stee see Asheville. 
TROY; ONN CLARK Eicubat a Jeceeset 6o3 decetadeeeeeeeeeeues Durham. 
VENTERS, “CARL VERNONGS22 U6 sete ea eewe dete cseeuess _Richlands. 
Warr, LAWRENCE IUGENE =. 6243S eee er Meek eess ae Reidsville. 
WHITAKER, ALICWOPRIRSONG <2 <2 pace edhe oak eee Seas Winston-Salem. 
WINN, MRS. JUANITA’ GREGG: 242555 decoedenk hese cue sie be Liberty. 
VOUNCE, ADAG cc tincut e oe ee tee eee see eeae Spencer. 


COMITY APPLICANTS 


LUNSFORD, JOHN Lockuart, from Kentucky ---..-.------ ...-Rougemont. 
Boynton, LAWRENCE WiLiiAM, from New York._..---------- Concord. 


CALL OF CALENDAR IN SUPREME COURT 
Spring Term, 1930 


(Showing when records and briefs must be filed) 


FIRST DISTRICT appeals will be called Tuesday, 4 February, 19380. 
Appeals must be docketed by 10 A. M. Tuesday, 21 January. 
Appelant’s brief must be filed by noon of 28 January. 

Appellee’s brief must be filed by noon of 1 February. 


SECOND DISTRICT appeals will be called Tuesday, 11 February. 
Appeals must be docketed by 10 A. M. Tuesday, 28 January. 
Appellant’s brief must be filed by noon of 4 February. 

Appellee’s brief must be filed by noon of 8 February. 


THIRD-FOURTH DISTRICTS appeals will be called Tuesday, 18 February. 
Appeals must be docketed by 10 A. M. Tuesday, 4 February. 

Appellant’s brief must be filed by noon of 11 February. 

Appellee’s brief must be filed by noon of 15 February. 


FIFTH DISTRICT appeals will be called Tuesday, 25 February. 
Appeals must be docketed by 10 A. M. Tuesday, 11 February. 
Appellant’s brief must be filed by noon of 18 February, 
Appellee’s brief must be filed by noon of 22 February. 


SIXTH DISTRICT appeals will be called Tuesday, 4 March. 
Appeals must be docketed by 10 A. M. Tuesday, 18 February. 
Appellant’s brief must be filed by noon of 25 February. 
Appelee’s brief must be filed by noon of 1 March. 


SEVENTH DISTRICT appeals will be called Tuesday, 11 March. 
Appeals must be docketed by 10 A. M. Tuesday, 25 February 
Appellant’s brief must be filed by noon of 4 March. 

Appellee’s brief must be filed by noon of 8 March. 


RKIGHTH-NINTH DISTRICTS appeals will be called Tuesday, 18 March. 
Appeals must be docketed by 10 A. M. Tuesday, 4 March. 

Appelant’s brief must he filed by noon of 11 March. 

Appellee’s brief must be filed by noon of 15 March. 


TENTH DISTRICT appeals will be called Tuesday, 25 Mareh. 
Appeals must be docketed by 10 A. M. Tuesday, 11 March. 
Appellant's brief must be filed by noon of 18 March. 
Appellee’s brief must be filed by noon of 22 March. 


MLEVENTH DISTRICT appeals will he called Tuesday, 1 April. 
Appeals must be docketed by 10 A. M. Tuesday, 18 March. 
Appellant's brief must be filed by noon of 25 March. 

Appellee’s brief must be filed by noon of 29 March. 


TWELFTH DISTRICT appeals will be called Tuesday, 8 April. 
Appeals must be docketed by 10 A. M. Tuesday, 25 March. 
Appellant's brief must be filed by noon of 1 April. 

Appellee’s brief must be filed by noon of 5 April. 
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1X CALL OF CALENDAR IN SUPREME COURT. 
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THIRTEENTH DISTRICT appeals will be called Tuesday, 15 April. 
Appeals must be docketed by 10 A. M. Tuesday, 1 April. 

Appellant’s brief must be filed by noon of 8 April. 

Appellee’s brief must be filed by noon of 12 April. 


FOURTEENTH DISTRICT appeals will be called Tuesday, 22 April. 
Appeals must be docketed by 10 A. M. Tuesday, 8 April. 

Appellant’s brief must be filed by noon of 15 April. 

Appellee’s brief must be filed by noon of 19 April. 


FIFTEENTH-SIXTEENTH DISTRICTS appeals will be called Tuesday, 
29 April. 

Appeals must be docketed by 10 A. M. Tuesday, 15 April. 

Appellant’s brief must be filed by noon of 22 April. 

Appellee's brief must be filed by noon of 26 April. 


SEVENTEENTH-EIGHTEENTH DISTRICTS appeals will be called 'Tues- 
day, 6 May. 

Appeals must be docketed by 10 A. M. Tuesday, 22 April. 

Appellant’s brief must be filed by noon of 29 April. 

Appellee’s brief must be filed by noon of 3 May. 


NINETEENTH DISTRICT appeals will be called Tuesday, 13 May. 
Appeals must be docketed by 10 A. M. Tuesday, 29 April. 
Appellant’s brief must be filed by noon of 6 May. 

Appellee’s brief must be filed by noon of 10 May. 


TWENTIETH DISTRICT appeals will be called Tuesday, 20 May. 
Appeals must be docketed by 10 A. M. Tuesday, 6 May. 
Appellant’s brief must be filed by noon of 18 May. 

Appellee’s brief must be filed by noon of 17 May. 


SUPERIOR COURTS, SPRING TERM, 


1930 


The parenthesis numerals following the date of a term indicate the number 
of weeks during which the term may hold. 
In many instances the statutes apparently create conflicts in the terms of 


court. 


THIS CALENDAR IS UNOFFICIAL 


EASTERN DIVISION 


FIRST JUDICIAL DISTRICT 


SpriNG TERM, 1880—J/udge Cranmer. 


Pasquotank—Jan. 6t; Feb. 10t; Feb. 17* (A); 
es 17t; May St (A) (2); June 2*; June 9f 


(2) 
> Beaufort—Jan. 13%; Feb. 17f (2); April 7t; 
May 5t (2) 
Perquimans—Jan, 20; April 14. 
Currituck—Mar. 3; April 28t. 
Camden—Mar. 10. 
Gates-—Mar. 24. 
Chowan—Mar. 31. 
Tyrrell—April 21. 
Hyde—May 19. 
Dare—May 26. 


SECOND JUDICIAL DISTRICT 


Spring Term, 19380—Judge Sinclair. 


Washington—Jan. 6 (2); April 14t. 
Edgecombe—Jan. 20; Mar. 3; Mar. 3lf (2); 


June 2 (2). 
Mar. 10; April 


Nash—Jan. 27; Feb. 17 (2); 
21¢ (2); May 26. 

Wilson—Feb. 3*; Feb. 10; May 12*; May 197; 
June 23f. 


Martin— Mar. 17 (2); April 14f (A) (2); June 16. 


THIRD JUDICIAL DISTRICT 


SPRING TERM, 19380—Judge Devin. 


Vance—Jan. 6*; Mar. 3*; Mar. 10f; June 16*: 
June 23ft. 

Warren—Jan. 13 (2); May 19 (2). 

Halifax—-Jan. 27 (2); Mar. 17+ (2); April 28* 
(A); June 2t (2). 

Bertie—Feb. 10 (2); April 28+ (3). 

Hertford—Feb. 24*; April l4t (2). 

Northampton—Mar. 31 (2). 


FOURTH JUDICIAL DISTRICT 


Spring TERM, 1980—Judge Small. 


Harnett—Jan. 6; Feb. 3f (2); Mar. 31f (A) (2); 
May 19; June 16%. 

Chatham—Jan. 13: Mar. 3t; Mar. 17+; May 12. 

Wayne—Jan. 20; Jan. 27t; Mar. 3t (A) (2); 
April 7; April 14t; May 26; June 2}. 

Lee—Jan. 27t (A) (2); Mar. 24 (2): May 5. 

Johnston—Feb. 17t (2): Mar. 3* (A): Mar. 10; 
April 21f (2); June 23%. 


FIFTH JUDICIAL DISTRICT 


SprinG Term, 1930—Judge Barnhill. 


Craven—Jan. 6*; Jan. 27¢ (3); April 7{; May 
12t; June 2°, 


Pitt—-Jan. 13+; Jan. 20; Feb. 17t; Mar. 17 (2) 
April 14 (2); ae 5t igh May 19f (2). 
Grecne—Feb. 24 (2}; June 23. 
Carteret Mar, 10; June 9 (2), 
Jones—Mar. 3 
Pantiese soul 28 (2). 


SIXTH JUDICIA!. DISTRICT 


SprRiING TeRM, 1930—Judge Midye'te. 


Duplin—Jan. 6+ (2); Jan, 27*: Mar. 24¢ (2). 

Lenoir—Jan. 20*; Feb. !7f (2); April 7; May 
19*; June 9t (2). 

Sampson—Feb. 3 (2); Mar. 10¢ (2); April 28 (2). 

Onslow—Mar. 3; April 14f (2). 


SEVENTH JUDICIAL DISTRICT 


SPRING TERM, 1930—Judge Daniels. 


Wake—Jan. 6*; Jan. 27t; Feb. 3°; 
Mar. 3*:; Mar. 10t (4); April fog 
May 5*; May 19f (2); Jun> 2*; 

Franklin—Jan. 13 (2); 


Feb. 10+; 
April 14t (3); 
June Of (2). 

Feb. 17¢ (2); May 12. 


EIGHTH JUDICIAL DISTRICT 


SpriNG TERM, 1930—Judge Nunn. 


Brunswick—Jan. 6f; April 7; June 16t. 

New Hanover—Jan. 13°; Feb. 3t (2); Mar. 3f 
(2); Mar. 17%; April 14f (2); May 12%; May 26f 
(2); June 9*. 

Pender—Jan. 20; Mar. %4t (2); Mav 139. 

Columbus—Jan. 27; Fel. 17+ (2); April 28 (2). 


NINTH JUDICIAL DISTRICT 


Spring TERM, 1980—Judge Grady. 


Bladen—Jan. 6; Mar. 10*; April 2 

Cumberland—Jan. 13°; Feb. 10t (2s Mar. 17f 
(2); April 28+ (2); May 26°, 

Hoke—Jan. 20; April 14 

Robeson—Jan. 27*; Feb. 3; Feb. 24f (2); Mar. 
31f; April 7*; May 12¢ (2). 


TENTH JUDICIAL DISTRICT 


SprinG TERM, 1930—Judge Harris. 


Durham—Jan. 6t¢ (3); eb. 17%; Mar. 3f (2); 
Mar. 24*; April 28t; May 5t (A); May 19*; June 
27 (A) (2): June 23*, 

Person—Jan. 20 (A); Jan. ie April 21. 

Granville—Feb. 3 (2}; April 7 (2). 

; Aa aaa 24*; Mar. 31f; May 5t; May 
6 ) 
Orange—Mar. 17; May :2f; June 9 (2). 


COURT CALENDAR. Xl 


WESTERN DIVISION 


ELEVENTH JUDICIAL DISTRICT 


Spring Term, 19380-—Judge Schenck. 

Forsyth—Jan. 6 (2); Feb. 10} (2); Feb. 24 (A) 
(2); Mar. 10¢ (2); Mar. 24*; May 19* (2); June 2tf 
(2); June 23f (A). 

Surry—Jan. 13t (A) (2); Feb. . Mar. 17t (A) 
(2); April 21 (2), June 23¢ (A) (2) 

Rockingham—Jan. 20*; Feb. 24+ (2); May 12: 
Junel6t (2). 

Caswell—Mar. 31; May 5t (A). 

Ashe—April 7 (2) 

Alleghany—May i. 


TWELFTH JUDICIAL DISTRICT 


SPRING TERM, 1930—Judge McElroy. 
Guilford—Jan. 6¢ (2); Jan. 20*; Feb. 3f (2); 
Feb. 17+ (A) (2); Mar. 3* (2): Mar. 17+ (2); Mar. 
31t¢ (A) (2); April 14¢ (2); April 28*; May 12f (2); 
June 2t (2); June 16*. 
Davidson—Jan. 27%; Feb. 17¢ (2); May 57%; 
May 26f; June 23%. 
Stokes—Mar. 317; April 7f. 


THIRTEENTH JUDICIAL DISTRICT 


SprinG TERM, 1980—Judge Moore. 
Richmond— Dec. 301; Jan. 6*; Mar. 17+; April 
7*; May 26f; June lof. 
Anson—Jan. 13*; Mar. 3¢; April 14 (2); June 


ot. 
Moore—Jan. 20*; Feb, 10¢; Mar. 24f (A) (2); 
ce Union-—Jan. 27*; Feb. 17¢ (2); Mar. 24t; May 


Mav 19; May 267 (A 
Stanly—Feb. 3¢; Mar. 31; May 12f. 
Scotland—Mar. 10+; April 28; June 2, 


FOURTEENTH JUDICIAL DISTRICT 


Serine TERM, 1980—/Judge Clement. 


Mecklenburg—Jan. 6*; Feb. 3+ (3); Feb. 24*; 
Mar. 3¢ (2); Mar. 31f (2); Apri! 28f (2); May 12*; 
May 19¢ (2); June 9*; June 16f. 

Gaston—Jan. 13*; Jan. 20+ (2); Mar. 17t (2); 
April 14*; June 2*. 


FIFTEENTH JUDICIAL DISTRICT 


Spring TERM, 1930—Judge Shaw. 
Cabarrus—Jan. 6 (2); Feb 24f; April 21 (2). 
Montgomery—Jan. 20*; April 7t (2). 
Iredell—Jan. 27 (2); Mar. 10t; May 19 (2). 
Rowan— Feb. 10 (2); Mar. 3t; May 5 (2). 
Randolph—Mar. 17t (2); Mar. 31%. 





*For crimina! cases only. 

tFor civil cases only. 

tFor jail and civil cases. 

A Special Judge to be assigned 





SIXTEENTH JUDICIAL DISTRICT 


Sprinc TERM, 1980—Judge Stack. 


Cleveland—Jan. 6: Mar. 24 (2) 
Pa aa 13+ (2); Feb. 3 (2): 


oy ani Aew, 20 (A): Jan. 27f. 
Caldwell—Feb. 24 (2): May 19+ (2). 
Burke— Mar. 10* (2); June 2¢ (2). 


May St 


SEVENTEENTH JUDICIAL DISTRICT 


Serine Term, 1930—Judge Harding. 


Alexander—Feb. 17. 
Yadkin—Feb. 24%; May 12¢ (2). 
Wilkes—Mar. 3 (2); June 27 (2). 
Davie—Mar. 17; May 267. 
Watauga—Mar. 24 (2). 
Mitchell—April 7 (2), 
Avery—April 21 (2), 


EIGHTEENTH JUDICIAL DISTRICT 


SprinGc TERM, 1980—Judge Oglesby. 
MeDowell—Jan. 6*:; Feb. 17t¢ (2); June 9 (3). 
Henderson—Jan. 13 (2); Mar. 3 (2); April 28t 

(2); May 26f (2). 

Yancey— Jan. 27+; Mar. 17 (2). 
Rutherford—Feb. 37 (2); May 12 (2), 
Tranaylvania— Mar. 31 (2). 


Polk—April 14 (2). 


NINETEENTH JUDICIAL DISTRICT 


Sprina Term, 1930-—J/udge Webb. 


Buncombe—(Special civil term 3 weeks each 
month except May and December) Jan. 13f 
(2); Jan. 27; Feb. 38t (2); Feb. t7; Mar. 3f (2); 
Mar. 17: Mar. 31; April 7t (2); April 31; May 
5t (2); May 19; June 2¢ (2); June 16 (2). 

Madison—Jan. 6; Feb. 24; Mar. 24; April 28; 
May 26. 


TWENTIETH JUDICIAL DISTRICT 


Sprina Term, 1930—Judge Finley. 
ou 67 (A) (2); Mar. 17 (2); 
2 
Haywood—Jan. 6f (2); Feb. 3 (2); eve SFA2)% 
Cherokee—Jan. 20+ (2); Mar. 31 (2); June I6f. 
Jackson—Feb. 17 (2); May 19t Q) 
Swatn-~Mar. 3 (2). 
Macon— April 14 (2}. 
Clay—April 28; May 5 CA}. 


June 


UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 


Eastern District—Isaac M. MEEKINS, Judge, Elizabeth City. 
Middle District—JoluNnson J. HAYES, Judge, Greensboro. 
Western District—IcDWIN YATES WEBB, Judge, Shalby. 


EASTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 

Durham, first Monday in March and September. 8. A. ASHE, Clerk. 

Raleigh, criminal term, second Monday after the fourth Monday in 
April and October; civil term, second Monday in March and Sep- 
tember. S. A. ASHE, Clerk. 

Fayetteville, third Monday in March and Seeptember. D. N. GEpDDIE, 
Deputy Clerk. 

Elizabeth City, fourth Monday in March and September. J. P. THOMP- 
son, Deputy Clerk, Elizabeth City. 

Washington, first Monday in April and October. J. B. RESPEss, 
Deputy Clerk, Washington. 

New Bern, second Monday in April and October. GEORGE GREEN, 
Deputy Clerk, New Bern. 

Wilson, third Monday in April and October. G. Ju. ParkER, Deputy 
Clerk. 

Wilmington, fourth Monday in April and October. PortER HUFHAM, 
Deputy Clerk, Wilmington. 


OFFICERS 


W. H. Fisher, United States District Attorney, Wilmington. 

WILLIs G. Briaces, Assistant United States District Attorney, Raleigh. 
R. W. Warp, United States Marshal, Raleigh. 

S. A. ASHE, Clerk United States District Court, Raleigh. 


MIDDLE DISTRICT 


Terms—District courts are held at the time and place as follows: 

Greensboro, first Monday in June and December. R. L. BLAYLOCK, 
Clerk; Myrtrie Coss, Chief Deputy; DetLa Burt, Deputy; Cora 
Siaw, Deputy. 

Rockingham, first Monday in March and September. R. L. Buay- 
LocK, Clerk, Greensboro. 

Salisbury, third Monday in April and October. R. L. BLAYLOCK, 
Clerk, Greensboro; ELIZABETH HENNESSEE, Deputy. 

Winston-Salem, first Monday in May and November. R. L. Buay- 
LOCK, Clerk, Greensboro; ELLA SHORE, Deputy. 

Wilkesboro, third Monday in May and November. FTaAiNviIttE BuM- 
GARNER, Deputy Clerk. 

OFFICERS 


Ih. L. Gavin, United States District Attorney, Greensboro. 

T. C, Carter, Assistant United States Attorney, Greensboro. 

A. E, TILLey, Assistant United States Attorney, Greensboro. 

J. J. JENKINS, United States Marshal, Greensboro. 

R. L. Buaytock, Clerk United States District Court, Greensboro. 
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UNITED STATES COURTS. xii 


WESTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 

Asheville, second Monday in May and November. J. Y. JORDAN, 
Clerk; Oscar L. McLurp, Chief Deputy Clerk; WILLIAM A. LYTLE, 
Deputy Clerk. 

Charlotte, first Monday in April and October. FAN BARNETT, Deputy 
Clerk, Charlotte. 

Statesville, fourth Monday in April and October. ANNIE ADERHOLDT, 
Deputy Clerk, 

Shelby, fourth Monday in September and third Monday in March. 
Ian BARNETT, Deputy Clerk, Charlotte. 

Bryson City, fourth Monday in May and November. J. Y. Jornan, 
Clerk. 


OFFICERS 


Tuomas J. HARKINS, United States Attorney, Asheville. 

FRANK C. Patton, Assistant United States Attorney, Charlotte (Morganton). 
TuHos. C. McCoy, Assistant United States Attorney, Asheville. 

BrowNntow JAcKSON, United States Marshal, Asheville. 

J. Y. Jorpan, Clerk United States District Court, Asheville. 
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ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 
RALEIGH 


SPRING TERM, 1929 


T. G. HYMAN y. N. L. BROUGHTON. 
(Filed 8 April, 1929.) 


1. Sales A a—Evidence of total worthlessness of article sold admissible 
to show failure of consideration—Warrantiecs. 

Where a seller contracts for the sale of a cotton gin and delivers to the 
purchaser an article that is worthless except for junk, there is a failure 
of consideration, and evidence that the gin was worthless except for junk 
is admissible in the seller’s action for the purchase price. 


2. Sales H d—Vendee may not set up counterclaim for breach of war- 
ranty when contract contains no express warranty and excludes 
parol. 

The vendee may not recover damages for the delivery of a cotton gin 
on the ground that it was inferior in quality to the one purchased in the 
face of a stipulation in the written contract of sale that any agreement, 
verbal or otherwise, not in the writing would not be considered. 


3. Sales H e—When the article sold is worthless vendee is not bound by 
stipulation that notice of defect be given vendor—-Fraud. 

Where the article sold is worthless there is a failure of consideration 
and the vendee may resist the vendor's action for the purchase price 
without alleging or proving fraud in the procurement of the contract or 
compliance with a stipulation of the contract requiring notice of defects 
and an opportunity to remedy same, be given the yendor. 
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Civin action, before Nunn. J., at November Term, 1928, of CRAVEN. 

The plaimtiff instituted an action against the defendant to recover 
the sum of $2,000 evidenced by four promissory notes in the sun. of 
£500 each. The notes were given in payment of the purchase price of 
a certain gin sold by the plaintiff to the defendant. The contract. of 
sale was in writing, contuining the usual stipulation that “no agree- 
ment, oral or otherwise, other than is set forth herein, forms any part 
of this eontraet.” The defendant admitted the execution of the notes, 
but denied that he was indebted to the plaintiff by recson of the fact 
that the plaintiff “represented, warranted and guaranteed . 2. a 


certain gin equipment; . . . that same was practiedly new and in 
number one condition, .  .  . when in truth and in fact said gin and 


equipment was In bad condition; .  .  . that said engine is still un- 
satisfactory and eannot be operated but a very short time without over- 
heating and is not only unsatisfactory, but worthless and of no value.” 

The defendant further alleged “that by reason of the wrongful muis- 
representation by the plaintiff and breach of said werranties, all of 
whieh were relied on by the defendant, the defendant has sustained a 
loss of $700, money expended on repairs and transportation, and $2,000 
loss of carnings on account of not being as represented and war- 
ranted,” cte. 

There was a written warranty on the back of the sales contract pro- 
viding in substance that if the machinery did not give satisfaction notice 
should be given in a reasonable time to enable the vendoy to remedy any 
defect. The defendant offered evidence tending to show that the vendor 
was informed of the purpose for which this machinery was to be used, 
and that it eould not be used during the season at all; that the motor 
could not be put in eondition to run; that the motcr could not be 
started.” All of this testimony was excluded by the court. 

One witness for defendant testified that he “did not consider the 
engine worth anything—only junk.” Another witness testified: “Engine 
worth only junk price at time I started to work on it. Worthless as a 
running engine.” 

At the conclusion of the testimony the trial judge dirceted the jury to 
answer the tssue in favor of plaintiff in the sum of $2,000 with interest. 

From judgment rendered the defendant appealed. 


Whitehurst & Barden for plaintiff. 
TA. Banks, Ward & Ward and Smith d& Joyner for defendant. 


Broepen, J. The contract of sale was in writing and contained the 
usual stipulation that no oral agreement formed any part of the con- 
tract. The allegations in the counterclaim or cross-action of defendant 
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are not sufficient to raise the issue of fraud in the inducement of the 
contract. Colt v. Nimball, 190 N. C., 169, 129 8. E., 406; Colt v. Con- 
ner, 194 N. C., 544, 189 8. E., 694. However, the defendant contends 
that in all sales of personal property without inspection there 1s an in- 
pled warranty that the property can be used for the purpose for which 
it was purchased. [t is to be observed that there was an express war- 
ranty contained in the contract. The law is that ‘fan express warranty 
of quality will exclude an implied warranty of fitness for the purpose 
intended; but an express warranty on one subject does not exelude an 
implied warranty on an entirely different subject, an illustration of the 
latter being, that an express warranty of title will not exclude an im- 
phed warranty of soundness or merchantability. We have recognized 
the principle that there can be no imphed warranty of quality in the 
sale of personal property where there is an express warranty, and that 
where a party sets up and relies upon a written warranty he is bound by 
its terms and must comply with them (Jain v. Griffin, 141 N. C., 43), 
and the further principle, apphed by us in that case, that a failure by 
the purchaser to comply with the conditions of the warranty is fatal to 
a recovery for breach of the warranty in an action on it, or where, as 1n 
this case, damages for the breach are pleaded as a counterclaim in an 
action by the seller for the purchase money.” Guano Co. v. Livestock 
Co., 168 N. C., 442, 84.8. E., 774. 

The defendant in his counterclaim or cross-action does not allege or 
offer evidence tending to show that notice was given to the vendor as 
required by the written warranty, but the defendant says that this prin- 
ciple does not apply because the property was utterly worthless and that 
he attempted to offer competent evidence to that effect, which was erro- 
neously excluded by the court. This aspect of the case is governed by 
the principle declared in Swift v. Ayd/left, 192 N. C., 330, 135 8S. E., 141. 
“It ought not and cannot be held as law that a vendor who has sold a 
well-known article which has value only for a definite, specifie purpose, 
by implication of law, warrants that the article delivered is the article 
sold, and may in the contract of sale stipulate that he shall be relieved 
of his obligation to deliver the very article which he has agreed to 
deliver in performance of his contractual obligation.” In other words, 
if a vendor contracts to sell a gin, he cannot receive the purchase money 
for a gin and deliver junk. Such transaction would result in a total 
failure of consideration for the note evidencing the purchase price. Of 
course, in the absence of fraud, the defendant cannot recover upon his 
counterclaim in the light of the facts presented in the record, merely 
because the gin was of poorer quality of workmanship than he antici- 
pated. His right to recover upon the record as now presented depends 
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entirely upon the application of the principles of law announced in the 
Aydlett case, supra, and the case of Furniture Co. v. Mfg. Co., 169 
N.C., 41, 85 8S. E., 35. 

The evidence of the worthlessuess of the property or total failure of 
consideration of the note sued on should have been submitted to the jury 
with proper instructions from the court. Failure to do so constituted 
error, and a new trial is awarded. 

New trial. 








STATE OF NORTH CAROLINA v. SUNCREST LUMBER COMPANY et At. 
(Filed 8 April, 1929.) 


1. Statutes A b—Statute creating Park Commission Constitutional. 
The provisions of the act creating the North Carolina Park Commis- 
sion are constitutional and valid. Chapter 48, Publie Laws of 1927. 
2. Eminent Domain B a-——State is proper party in condemnation proceed- 
ings by Park Commission—Demurrer. 


Under the provisions of chapter 48, Public Laws of 1927, the North 
Carolina Park Commission is neither a body politic nor corporate in the 
ordinary sense, but an agency of the State clothed with the power of emi- 
nent domain to be exercised in behalf of the State and in its name, and 
a demurrer to the petition of the State in condemnation of lands for the 
purposes of the act, on the ground that the commission and not the State 
was the proper party, is bad. 


3. Eminent Domain B a—Verification of petition in condemnation pro- 
ceedings by Park Commission properly made by its chairman. 


The verification of a petition, in a proceeding to conderan land for the 
purpose of a park authorized by chapter 48, Public Laws of 1927, to 
restrain cutting of timber on land sought to be condemned, is properly 
made by the chairman of the North Carolina Park Commission. 


AppreaL by respondents from McElroy, J., at Murphy, N. C., 21 Janu- 
ary, 1929. From BuNncomsge. 

Special proceeding, instituted by virtue of chapter 48, Public Laws 
1927, to condemn lands for park and recreational purposes in the Great 
Smoky Mountains of North Carolina. 

The substance of the petition is: 

1. That the State of North Carolina is one of the sovereign States of 
the United States of America, clothed with the right of eminent domain, 
subject to its Constitution and laws enacted in pursuance thereof, and 
that by virtue of an act of the General Assembly of North Carolina, 
ratified 25 February, 1927, entitled “An act to provide for the aequisi- 
tion of parks and recreational facilities in the Great Smoky Moun- 


Or 
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tains of North Carolina,’ the same being chapter 48, Public Laws 
1927, the petitioner is vested with the power of acquiring in the name 
of and in behalf of the State of North Carolina, and to condemn for 
park purposes, lands and other properties, located or situate within the 
area of the Great Smoky Mountains as described and set out in the act 
above mentioned. 

2. That the respondents are the owners of certain tracts of land 
situate in said area, and that the Suncrest Lumber Company is now 
engaged in cutting the timber on the lands sought to be condemned, 
which will enormously diminish its value for park purposes unless 
restrained from such cutting. 

Wherefore, the petitioner asks for condenination against the respon- 
dents and restraint from further timber-cutting on the part of the Sun- 
crest Lumber Company. 

The petition is verified by the chairman of the North Carolina Park 
Commission, who alleges that he is duly authorized to make such verifi- 
cation. 

A. demurrer was interposed by the respondents on the grounds: 

1. That there is a defect of parties plaintiff, in that, the proceeding, 
if validly authorized at all, should have been instituted by the North 
Carolina Park Commission and not by the State itself. 

2. That the petition does not state facts sufficient to constitute a 
cause of action against the respondents, or any one of them, as the 
State of North Carolina has not been duly authorized to institute the 
proceeding, and further it does not appear from the petition that the 
chairman of the North Carolina Park Commission is an officer of the 
State or has any power or authority to verify said petition. 

From a judgment overruling the demurrer and continuing the re- 
straining order to the hearing, the respondents appeal, assigning error. 


-Lttorney-General Brummitt and Assistant Attorney-General Varser 
for petitioner, 

Byron F. Ely, Thos. &. Rollins, J. Bat Smathers and Alfred 8. 
Barnard for respondents. 


Sracy, C. J., after stating the case: The constitutionality of chapter 
48, Public Laws 1927, was asserted in Yarborough v. Park Commission, 
196 N. C., 284, 145 8. E., 568. and Suncrest Lwmber Co. v. North Caro- 
lina Park: Commission. 29 Fed. (2d), 823, 8S. ¢., 30 Fed. (2d), 121. 

These eases also hold that the North Carolina Park Commission, 
while denominated in the act as a “body politic and corporate,” is not 
a municipal or private corporation in the ordinary sense, but rather an 
ageney of the State clothed with the power of eminent domain to be 
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exercised on behalf of the State of North Carolina and in its name. 
Section 18. The demurrer, therefore, was properly overruled on the 
first ground. 

Likewise, on authority of these same cases, the demurres was properly 
overrtled on the second ground set out there. It would serve no useful 
purpose to repeat what has been so recently said in the cases cited. 
They apparently dispose of all the questions debated before us. 

In considering the present appeal, we are restricted to the grounds 
specified and designated in the demurrer. C.S., 512; Glass Co. v. Tfotel 
Corp., post. 10; Seawell v. Cole, 194 N. C., 546, 140 8. E., 85. 

Affirmed, 
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NEW HOPE REALTY COMPANY vo ID BARNES axp ALEN BARNES. 
(Filed 8 April. 1929.) 
1. Injunctions D b—Ivrreparable injury grounds for continuing order re- 
straining building contrary to covenant in decd to final hearing. 

Where injunctive relief is sought to restrain the violation of Warran- 
ties and covenants in deed restricting the location of residences on a lot 
sold in a development plan under a deed duly recorded, and a serious 
question is presented as to whether such violation would eause substan- 
tial and irreparable injury to the development company. the restraining 
order will be continued to the hearing until the matters may be deter- 
mined at the trial. 

2. Appeal and Error J d—Burden of showing error on appellant. 

While the Durden is on the plaintiif in an action seeking injunctive 
reef to show irteparable injuvy entitling him to the equitde rvellet 
sought. where the equity has been granted in the Superior Court, it ts 
upoh the appealing defendant to show error in the Supreme Coure. 


Appear by defendants from Deetn, J.. at Chambers, 20 September, 
1928, September Perm, 1928, of Durnanw. Affimed. 

This is a civil action brought by plaintiff in which injunetive rchet 
vas praved veaiust defendaiut, Alex Barnes, the owner of lots 27 and 2s, 
as shown on the piat of the South Street property of the plaintiff, and 
od Barnes, a contractor, to stop constructing a house for ‘dex Barnes on 
said Jots facing on an wnnamed street, in violation of a covenant in a 
certamn deed made by plaintiff to one R. L. MeDougald. Vhe decd was 
nade and executed by plaintiff to the said MeDougald on 14 March, 
1927, and was duly reeorded in the office of the register of deeds for 
Durham County in Book 74, p. 659. The deed contained the following 
covenant: “Et is expressly understood and agreed by the parties hereto 


that any residence ereeted or placed on the above-mentioned lot shall 
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face South Street, and that no residence shall be constructed or lensed 
to be erected on said lots or front on said unnamed street, this being one 
of the conditions in the sale of the above property, and this agreement 
is hereby made a coyenant running with the land.” 

The defendant, Alex Barnes, purchased the above-named lots in the 
development from R. L. McDougald, “without any restrictive cove- 
nants whatsoever.” Alex Barnes conveyed one-half interest to one 
Pratt. 

The plaintiff alleges: “That if the said Ed Barnes and .Alex Barnes 
are allowed to continue the construction of the said house, the plaintift’s 
property will be greatly damaged thereby; that the erection of the said 
house by the said defendants will greatly injure the beauty and attrac- 
tiveness of the said Forest Hills, and will be a continuous aggravation 
to the plaintiff, and will usurp the plaintiff’s rights and be a great 
damage to the value of the said property owned by the plaintiff, for the 
reason that the value of the said property consists largely in the beauty 
and attractiveness of the lots as they are situated on the plaintitt’s said 
development. That if the defendants are allowed to continue the erec- 
tion of the said dwelling the plaintiff will be irreparably injured.” 

There was evidence to sustain plaintiff’s allegations. The defendants 
denied the allegations of plaintiff and there was evidence introduced by 
defendants to sustain their contentions. 


WS. Lockhart for plaintiff. 
RR. McCants Andrews for defendants. 


CrarKkson, J. The plaintiff conteuds that the question involved: “Is 
this covenaut of such a nature as to justify a restraint of its violation 
until all questions of fact relating thereto can be determined?” We 
think so, 

Ordinarily, the right to injunctive relief to compel the observance of 
covenants aud restraintive clauses, is recognized in this jurisdiction. 
Church v. Bragaw, 144 N. C., 126; Guilford v. Porter, 167 N. C., 366; 
Bradshaw v. Milfikin, 173 N. C., 482; Davis vr. Robinson, 189 N. C., 
OS aN we Cech a ane, J OO! Es 20: 

Tn Wentz v. Land Co., 198 N.C, at p. 54, it 1s suid: “On the reeord, 
as to material facts, there is serious conflict. In injunction proceedings 
this Court has the power to find and review the findings of faet on 
appeal, but the burden is on the appellant to assign and show error, and 
there is a presumption that the judgment and proceedings in the court 
below arve-correet. di..divis Transit Co. 100 N+ Ca, 900; 

In Ohio Oil Co. v. Conway, Supervisor of Public -Lccounts, ef al. 
(La.), U. S. Supreme Court, per curiam opinion filed 5 Mareh, 1929, 


CO 
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speaking to the subject, it is said: “But enough appears to make it plain 
that there is a real dispute over material questions of feet which can- 
not be satisfactorily resolved upon the present affidavits and yet must 
be resolved before the constitutional validity of the amendatory statute 
ean be determined. . . . Where the questions presented by an ap- 
pleation for an interlocutory injunction are grave, and the injury to 
the moving party will be certain and irreparable if the application 
be denied and the final deeree be in his favor, while if the injunction be 
granted the injury to the opposing party, even 1f the final decree be in 
his favor, will be considerable, or may be adequately indemnified by a 
bond, the injunction usually will be granted. Love v. Atchison, T. & 
S. Ff. Ry. Co., 185 Fed., 321, 331-332.” 

The defendants have filed an claborate brief, but inapplicable on the 
present state of the record. On the record as to material facts there is 
serious conflict. The burden is on defendants to assign and show error. 
The presumption is that the judgment and proceedings in the court 
below are correct. For the reasons given the judgment of the court 
below is 


Afhrmed. 





MATTIE J. GILLIREN, Execttrix, v.§ GEORGE D, NORCOM anp WIFE, 
BESSIE NORCOM er At. 


(Filed 3 April, 1929.) 


Deeds and Conveyances A g—Evidence of mental incapacity to make deed 
held for jury—Undue Influcnce—Fraud. 

Th an action by the grantor’s daughter-in-law and devisee to set aside a 
deed to the unrelated tenant of the grantor, evidence that tends to show 
that the grautor was a Woman seyenty-one years of age. feeble in body, 
eusily influenced, and with the mind of a child, and that the considera- 
tion recited in the deed was ten dollars and other consideration, and the 
vrantor refuses to testify as to the amount of the eonsideration paid: 
Held, sutticient fo tuke the ease to the jury under proper instructions 
from the court, 


Civin action, before Vunn, J., at October Term, 1928, of Craven. 

The plaintiff, Mattie J. Gilhken, is the daughter-in-law of the de- 
ceased, Mary E. Davis. Mary E. Davis had one son who married the 
plaintiff im 1905, and who lived with his mother until his death in 1919. 
The plaintiff lived with her mother-in-law, Mary E. Davis. until March, 
1923, when she married Wilham L. Gilliken and then inoved away. 
Mary E. Davis died on 12 June, 1924, leaving a last will and testainent 
devising to the plaintiff a tract of land containing about 50 acres. Qn 
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23 July, 1923, or about eleven months before her death, Mary E. Davis 
executed a deed for said land to the defendant, George D. Norcom, which 
deed recited a consideration of ten dollars and other valuable considera- 
tion. Norecom was a tenant of the grantor and was not related to her 
by blood or otherwise. 

The plaintiff brought a suit to set aside said deed, alleging that at the 
time said deed was made that the grantor, Mary E. Davis, was without 
sufficient mental capacity to execute a deed, and furthermore, that the 
defendant exerted undue influence in procuring said deed. <At the con- 
clusion of the testimony for plaintiff a judgment of nonsuit was entered, 
from which the plaintiff appealed. 


Abernethy & Abernethy and Ward & Ward for plaintiff. 
C. R. Wheatley and J. F. Duncan for defendant. 


Broapen, J. The sole question presented is whether there was sufh- 
cient evidence of mental incapacity to be submitted to the jury. 

The law recognizes the same standard of mental capacity for testing 
the validity of both deeds and wills, although it is suggested that per- 
haps a court would scrutinize a deed more closely than a will. Bond v. 
Mfg. Co., 140 N. C., 382, 52 8. E., 929. The degree of mental capacity 
requisite for the valid execution of a deed is thus stated in Lamb v. 
Perry, 169 N. C., 486, 86 S. E., 179: “A want of adequate mental 
capacity of itself vitiates the deed, while mere mental weakness or in- 
firmity will not do so, if sufficient intelligence remains to understand 
the nature, scope and effect of the act being performed. But while this 
ls true, weakness of mind, whether natural or induced by the excessive 
use of drugs or any other cause, when accompanied by such circum- 
stances as tend to show what advantage was taken of it by the party who 
procured the deed, or when it appears that there is not only weakness of 
mind, but inadequacy of consideration, especially when it is gross, and 
the situation of the parties is so unequal, by reason of the weakness of 
the one and the mental superiority of the other, or for other reason, the 
jury may infer fraud, or undue influence, which in law is the same 
thing.” 

The evidence tended to show that the deceased at the time of executing 
the deed was about seventy-one years of age and was suffering with 
paralysis. “Her physical condition was very bad, and her mental condi- 
tion just about like a child—just as childish as could be. She was deaf 
and could not hear. From about the first of 1923, until her death, her 
sense was about like that of a little child; seemed she couldn’t remember. 
Most anybody could influence her. She had hardly any mind in June, 
1924, Prior to her death she was perfectly helpless and had no mind.” 
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A. physician, who treated Mary E. Davis, the grantor, in the fall of 
1923, testified that “she was childish and her mentality was below that 
of a twelve-vear-old child. 2... You could not reason with her; she 
was more hike an irrational child than an itelligent woman.” 

Another physician, who treated the grantor at the time she was crip- 
pled in October or November, 1922, testified “that at that time her mind 
Was hot any better than that of a twelve-ve rae Civic? 

Another witness testified that prior to Mareh, 1923, “the mental condi- 
tion... of Mrs. Davis was not nore than a child’ s; could be persuaded 
almost any way by almost anybody; didn’t have sense crough to know 
When she was right or wrong till it was too late.” 


There was testimony that the property was worth $5,000. The deed 
recited a consideration of $10. The defendant testified in his own behalf 
and was asked by the court what he paid for the land. [Te replied: “I 


75 


gave her a consideration, 
It is our opinion that the evidenee should have been submitted te the 
jury with proper instructions from the court, 
Reversed. 








PITTSBURGH PLATIC GLASS COMPANY vy. LECTET. 
CORPORATION rr Atl. 


(Filed 3 April, 1929.) 


1. Fraud B c—PDemurrer to reply alleging ratification of fraud should be 
overruled—Demurrer—New Cause of Action—Indemnity Bonds. 
Where th an action to recover for material furnished the contractor for 
the erection of a building, involving the liability of the surety on the con- 
tractors bond, the defense of fraud in the procurement of the bond was 
pleaded, to which the plaintiff? replied alleging a compremise by the 
surety and the owner in a certain sum, to which dast pleacing a demurrer 
Was interposed on the ground that if set upoa hew enuse of action: Meld, 
the alleged compromise being for the benelit ef the material furnixhers 
Who were protected by the bond, it enured to their benelit, and was a ratifi- 
cation of the strvety’s Hability on the ortginal bond, and the demurrer was 
bad: and, floefd further, the interpretation of the conmmpronise agreement 
was not befere the Supreme Court on this appeal. 
2. Appeal and Error ko h—On appeal from the sustaining of a demurrer 
matters outstde of pleading will not be considered. 
On appeal from the sustaining of a demurrer the only question pre- 
sented is the sufficiency of the pleading. taking its allegutions to be true, 
and anatters outside of pleading will not be considered. 


Appran by plaintiff from Cranmer, J... at December Term, 1928, of 
| ya 
New LIANOVER. 
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Civil action to recover for materials furnished by plaintiff and used 
by the contractor in the construction of a hotel in the city of Wil- 
mington. 

Plaintiff seeks to hold the Fidelity and Deposit Company of Maryland 
liable for its claim by reason of a $418,896 bond given for the faithful 
performance of the contract existing between Walter Clark, contractor, 
and G. L. Miller & Company, Inc., owner or representative of the owners 
of the building. 

Liability of the surety is denied on the ground of fraud alleged to have 
been practiced in the procurement of said bond. The surety company 
further sects up, by way of defense, that upon certain conditions being 
performed by G. L. Miller & Company, a compromise agreement has 
been reached between the owners and the bonding company whereby the 
said surety 1s to be released from all claims, including plaintiff’s, upon 
the payment of $40,000. 

To this defense plaintiff rephes, alleging, in substance: 

1. That said compromise agreement necessarily inures to plaintiff’s 
benefit and to the benefit of other creditors. 

2. That such agreement, made with full knowledge of the facts, is ¢ 
ratification of the original bond, so far as plaintiff is concerned, and 
waives any fraud that may have existed. 

A demurrer was interposed to this reply of the plaintiff on the ground 
that it undertakes to set up a new cause of action not in existence at the 
time of the commencement of the suit; and further that said reply does 
not state facts sufficient to constitute a cause of action against the de- 
murring defendant. 

From a judgment sustaining the demurrer of the Fidelity and Deposit 
Company of Maryland and dismissing plaintifi’s reply, the plaintiff 
appeals, assigning errors. 


Peacock & Dawson, Cyrus D. Hogue and Bryan & Campbell for 
plaintiff. 

Rountree & Carr and I. (. Wright for defendant, Fidelity and De- 
posit Company of Maryland. 


Stacy, C. J., after stating the case: The first appeal in this case was 
heard at the Spring Term, 1927, and is reported in 193 N. C., 769, 138 
S. E., 143, reference to which may be had for a fuller statement of the 
facts. 

Conceding, without deciding, that plaintiff may not recover in the 
present action on the alleged compromise agreement between the Fidelity 
and Deposit Company of Maryland and G. L. Miller & Company, still 
the demurrer was improvidently sustained, for it is alleged in plaintiff’s 


12 IN THE SUPREME COURT. (LOT 





WILLIAMS v=. COACHL COMPANY. 


reply that said compromise agreement was made with full knowledge of 
all the facts, and that such action on the part of the sarety company 
amounted to a waiver of any fraud that may have existed, and constl- 
tuted a ratification of the original bond so far as plaintiff is concerned. 
This is admitted by the demurrer. To strike out the reply, therefore, 
would deny to the plaintiff the right to show ratification, if it can, 

The compromise agreement is not before us for construction, as we 
are not permitted to look beyond the allegations of the reply, or travel 
outside the seope of the demurrer, in dealing with the present appeal. 
Furniture Co. v. RB. &., 195 N. C., 686, 143 8. E., 2425 Brick Co. v. 
Gentry, 191 N. C., 686, 132 S. E., 800. 

demurrer goes to the heart of a pleading and challenges the right 
of the pleader to maintain his position in any view of the matter, ad- 
miuitting, for the purpose, the truth of the allegations of fact contained 
therein. Weyer ve. Fenner, 196 N. C., 476; Wood v. Kincaid, 144 N.C, 
398, 57S. E., 4. 

Reversed. 





MRS&. J. Eh. WILLIAMS vy. EASTERN CAROLINA COACH COMPANY ET AL. 
(Filed 38 April, 1929.) 


Trial EF c—Court must charge law arising on all features of case—Negli- 
gencce-——Bus lines. 

In an action to recover damages of a bus line where there is sufficient 
evidence tending to show that a passeuger was injured by the negligence 
of the defendant in not providing an adequate catch or other device to 
prevent a folding seat from falling when raised, and that it fell upon the 
plaintiff's hand and caused the injury in suit; and also evidence that the 
injury thus inflicted was caused by the independent act of a fellow pas- 
senger or by the act of the plaintiff herself, a charge of the court cor- 
rectly placing the burden of proof and generally defining the law of 
actionable negligence, ete., but omitting to explain the law arising upon 
the partienlar phases of the evidence, is not a compliance with the man- 
date of C. 8., 564, requiring that the eourt instruct the jury on the law 
arising from all substantial features of the case, and constitutes reversi- 
ble error. 


Appean by defendauts from Flarwood, J., at March Term, 1928 
Untox. New trial. 

In the month of November or December, 1926, the olaimtiff was a 
passenger on one of the motor vehicles of the defendant Coach Company 
eoing from Monroe to Charlotte. She oceupied the seat uext to the last 
seat at the rear of the coach. Connecting with the end of this seat, and 
extending across the passageway was a seat called a “flap seat,” or 
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“folding seat,’ which could be raised for the convenience of passengers 
going to and from the rear seat. It was attached to the wall by hinges; 
and there was evidence tending to show that a strap and snap were pro- 
vided by which it could be held in an upright position. The plaintiff’s 
right hand was resting on the end of the seat she occupied. There was 
evidence tending to show that when the bus turned into Jefferson Street 
it stopped to admit a passenger, and that when it turned into Charlotte 
Avenue the raised seat fell on the plaintiff’s hand and inflicted injury 
from which she subsequently suffered. 

In her complaint the plaintiff alleged that the defendant had negh- 
gently failed to provide for the fastening of the seat and had neghgently 
left it unsecured when raised; that she was not given a safe place in 
which to ride, and that the driver was negligent in the operation of the 
bus. The material allegations were denied by the defendants; and at 
the trial the issues of negligence, contributory negligence, and damages 
were answered in favor of the plaintiff. The defendants excepted and 
appealed. 


Vann & Milliken and John C. Sikes for plainteff. 
John W. Hester and W. B. Love for defendants. 


ApaMs, J. As there was no error in overruling the motion for non- 
suit, the pivotal question is raised by an exception to the charge upon 
the ground that his Honor failed to observe the requirements of sec- 
tion 564 of the Consolidated Statutes. This section makes it the duty 
of the judge to “state in a plain and correct manner the evidence given 
in the case and declare and explain the law arising thereon.” It is con- 
tended that this mandate was disregarded in the instructions given the 
jury upon the first issue—a position which involves the consideration of 
the evidence pertaining to the issue, the charge in reference to it, and 
the principles of law which are deemed to be applicable. 

There was evidence tending to show that the “folding seat” was a 
part of the seat occupied by the plaintiff, and that it could be raised on 
hinges against the wall for the benefit of passengers going to or from the 
rear of the coach; that it had no spring or other device for securing it to 
the wall; that it was raised and unsecured when the bus left the hotel; 
and that by the driver’s negligence it was caused to fall upon and seri- 
ously to injure the plaintiff’s hand. There was other evidence tending to 
show that the defendant had provided a strap and snap for keeping the 
folding seat in position when raised against the wall, and that the de- 
fendant had in other respects used due care to assure the safety of the 
plaintiff. It was contended, and there was evidence from which the 
jury might have inferred that the seat, if raised, had been raised by a 
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passenger and left unsecured. Upon the evidence two diverse theories 
arose. It was argued by the plaintiff that the seat as constructed was 
inherently defective and unsafe; that the Coach Company was respousi- 
ble for its condition and was neghgeut in maintaining it. and that the 
company’s negligenee was the proximate cause of the plaintiff’s injury. 
The defendant insisted that the plaintifi’s evidence was uncertain as to 
the position of the folding seat when she became a passenger; that she 
did not know whether it was up or down, fastened or untastened, that 
it was in fact down when she came in, but if raised, that 1 had not been 
‘aised by the company, and that the defendant is not lable for an injury 
eaused by an lntervening agency. 

Upon the first 1ssue—whether the plaintiff had been 1ajured by the 
negligence of the Coaeh Company—the trial judge correctly stated the 
law as to the burden of proof and as to the constituent elements of 
actionable negligence: (1) Want of due care, ordinary or due care being 
such as is commensurate with the hazards incident to the business ; 
(2) injury to the plaintiff, and (3) proximate cause. He gave a synopsis 
of the material evidence, and a statement of the contertions. Then 
after telling the jury to consider the evidenee he coucluded Ins charge 
upon the first issue by saying that they should answer if in the afhrma- 
tive if they found by the greater weight of the evidence tuat the Coach 
Company had been negligent, and that its negligence had proxinately 
‘aused the plaintift’s injury, and if they did not so find to answer it 1m 
the negative. The identical instruction had previously been given; and 
these two were the only instructions pointing out the circumstances 
under which the issue should be answered “yes” or “no.” Detached 
from this single proposition the remainder of the charge consists of 
nothing more than a definition of actionable neghgence, a statement as 
to the burden of proof and of the degree of care required of publie car- 
riers of passengers, and an abridged recital of the evidence and of the 
contentions of the parties. For these reasons the charge does not satisfy 
the demands of the statute. Let us assume, merely by way of illustra- 
tion, that the jury should find from the evidence, as insisted by the 
plaintiff, that the Coach Conipany tailed in the exercise of due care to 
provide adequate means for securing the seat when raised to the wall, 
or to sce that the seat was in other respects reasonably sate, or that the 
bus was carefully driven. Let us assume further, as contended by the 
defendant, that the seat was down when the plaintiff entered the bus 
and that a passenger afterwards raised it and carelessly left it unse- 
eured, though a sufheient device for fastemmg it had been provided. 
The charge contains no rule or formula to aid the Jury in determining 
which of these ecirenmstanees would or would not constitute negligence. 
The judge simply charged as to the plaintiff’s contention that certain 
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facts would make a case of negligence and the defendant’s contention 
that other facts would not; but without appropriate instructions how 
could the jury know whether the facts as found did or did not amount to 
negligence as defined by the law? 

Section 564 confers upon Htigants a substantial legal right and calls 
for lustructious as to the law upon all substantial features of the case. 
Wilson ve Taleony 100: Noi Ch S103 8 tO Veal, Ts Ny i, 22, Cae ENS 
was said in S. ¢. Vatthews, 78 N. C., 528, 537, its requirements are not 
met by a general statement of legal principles which bear more or less 
directly, but not with absolute directness upon the issues made by the 
evidence. While the manner in which the law shall be applied to the 
evidence must to an extent be left to the discretion of the judge, he does 
not perform his duty if he fails to instruct the jury on the different 
aspects of the evidence and to give the law which is appheable to them, 
or if he omits from his charge an essential principle of law. Blake er. 
Smith, 163 N.C. 274; Bowen v. Schnibben, 184 N. C., 249, 

In Orvis v. Holt, 173 N. C., 231, the defense was that the note sued 
on had beeu given for inargins upon “futures.’ The judge instructed 
the jury that the burden of showing the ilegahty of the contract was 
on the defendant corporation, and if it had shown that the contract was 
illegal to answer the third issue “ves” and if not, to answer it “no.” In 
reviewing the charge this Court said, Walher, J. writing the opinion: 
“We do not think this was an adequate charge or a compliance with the 
statute. All the evidence tended to show thet the contracts for the pre- 
tended sales of cotton were condemned by our statute. Revisal, sees. 
1689, 3825, 3824. There was no instruction or intimation to the jury 
as to what would be an ilegal contract, and in this respect the jury 
were left, without any aid from the court, to pass upon the validity of 
the note according to their own notion of the law. The statute requires 
that ‘The judge shall state in a plain and correct manner the evidence 
given in the case and declare, and explain, the law arising thereon, 
This was not done. The jury were not told what would constitute en 
‘WHegal consideration’ or a ‘gambling contract? under the statute in cases 
of this kind. Nor was anything of the kind said to them which was 
calculated to enhghten their minds upon this vital question in the ease.” 

The case of Nichols +. Fibre Co,, 190 N. C., 1, was brought by an 
emplovee to recover damages for personal injury. The trial judge 
defined actionable neghgencee, stated the contentions at length, and eon- 
cluded his charge without definite instructions as to the law. Jn an 
opinion written by Connor, J., the Court said: “We do not find in the 
charge any instruction to the jury as to the law arising upon and 
applieable to the facts which they may find from the evidenee. This 
Honor did not declare and explain the duties which the law imposed 
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upon defendant as employer of plaintiff with respect to any of the mat- 
ters involved in the allegations of negligence. Nor did he instruct the 
jury as to the law with respect to the breach of any of these duties, and 
the relation of such breach to the injuries as the proximate or concur- 
rent cause thereof. The statement of the general principles of law, with- 
out an application to the specific facts involved in the ‘ssue, is not a 
compliance with the provisions of the statute. Hauser v. furniture Co., 
174 N. C., 463; S. v. Merrick, 171 N.C, 788. . . . It is of course 
elementary that while the jury must determine the facts from the ev1- 
dence, 1t is both the function and duty of the judge to instruct them as 
to the law applicable to the facts. The answers to the issues submitted 
in this case are not to be determined altogether by the facts; each issue 
involved matters of law, and the jury should have been instructed by 
the judge as to the law. While counsel may argue the law of the case 
to the jury, both plaintiff and defendant are entitled, as a matter of 
right, to have the judge declare and explain the law arising on the evi- 
dence. <A failure to comply with the statute must be held as error.” 

Watson v. Tanning Co., 190 N. C., 840, also, is direetly i point. 
There the trial court defined actionable neghgence, gave the ruie as to 
the burden of proof, fully stated the contentions of the parties, and in- 
structed the jury to answer the issue of negligence in the affirmative if 
the plaintiff had satisfied them by the greater weight of the evidence 
that he had been injured by the negligence of the defendant as alleged, 
and if not, to return a negative answer. A new trial was granted, the 
Court saylug: “In several cases recently decided we have stressed the 
necessity of observing the requirements of section 564 ard have reiter- 
ated the suggestion that a statement of the contentions accompanied 
with the bare enunciation of a legal principle is not sufficient; it 1s 1m- 
perative that the law be declared, explained and applied to the evidence.” 

A statement of the contentions of the parties is not required as a neces- 
sary part of the instructions (Wilson v. Welson, supra; S. v. Whaley, 
191 N. C., 387), but when the evidence is susceptible of several inter- 
pretations a failure to give instructions which declare and explain the 
law in its appheation to the several phases of the evidence is held for 
reversible error. Such failure is to be considered, not as a subordinate 
feature of the cause, but as a substantial defeet which may be raised by 
an exception to the charge. Hauser v. Furniture Co., supra; S. uv. Mer- 
rich, 171 N. C., 788. For the error complained of there must be a 

New trial. 
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PorTrerR v. R. R. 


H. L. POTTER, sy His Next FRIEND, J. H. POTTER, y. ATLANTIC COAST 
LINE RAILROAD COMPANY. 


(Filed 3 April, 1929.) 


1. Master and Servant E a—In action under Federal Employer’s Liability 
Act Federal decisions apply. 

In an action brought under the Federal Employers’ Liability Act in the 
State Court against a railroad company to recover damages caused to a 
servant, the Federal statutes and decisions control. 

2. Master and Servant E b—Tools and appliances under Federal Em- 
ployer’s Liability Act—Negligence—Nonsuit. 

The duty of a railroad company to provide for its employees engaged 
in interstate commerce reasonably safe and suitable cars, engines, appli- 
ances, machinery, track, roadbed, works, etc., “or other implements” as 
required by the Federal Employer’s Liability Act is held to mean such 
instrumentalities and appliances as are personal or movable, or imple- 
ments and appliances of manual operation, and where such negligent 
failure is relied on in respect to sueh “appliances.” defendant’s motion as 
of nonsuit will be granted unless there is some evidence that the imple- 
ments complained of fall within the class intended by the Federal Statute. 

3. Master and Servant E b—Federal Employer's Liability Act—Safe place 
to work—Assumption of risk—Nonsuit. 

While it is the nondelegable duty of the railroad company to furnish 
its employees engaged in interstate commerce a reasonably safe place to 
work, in the exercise of due care, the plaintiff’s evidence is iusufficient 
when it tends only to show that he was experienced in the work, and that 
the injury in suit occurred under the usual conditions ordinarily obtaining 
in like work, he being held to have assumed the risk under the Tederal 
Employer's Liability Act, under which the action has been brought in the 
State Court, and defendant’s motion as of nonsuit upon this evidence 
should be allowed. 


AppraL by defendant from Cranmer, J., at September Term, 1928, of 
Brunswick. Reversed. 

The plaintiff, a minor 19 years of age, brought suit against the de- 
fendant to recover damages for personal injury alleged to have been 
caused by the negligence of the defendant. The defendant was engaged 
in interstate commerce; the plaintiff was in its employ; and the case 
was tried under the Federal Employers’ Liability Act. 

The plaintiff alleged in substance that he and other employees of the 
defendant were repairing a trestle spanning Hood’s Creek, in Bruns- 
wick County, on the defendant’s road extending from Wilmington 
through Navassa to Florence, South Carolina; that in the course of the 
work it was found necessary to remove pieces of timber called “bolsters” 
from their place under heavy timber which supported the cross-ties and 
the steel rails; that after the pieces were removed they were to be 
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slidden towards the end of cap sills which rested on piling; that near 
the ends of cach piece ropes were to be fastened, and then extended over 
the stringers or guard rails at the end of the eross-ties and given to men 
on the trestle; that the men were to raise the bolsters upon the trestle, 
pulling the rope over the guard rails; that winle they were doing so one 
of the bolsters was eaught under the end of cross-ties and the plaintiff was 
ordered to push it from the cross-tivs and thereby to release it so that the 
men using the ropes could pull the bolster on the trestle; and that while 
in the act of obeying the order the plaintiff slipped or lest his balance, 
fell to the ground and was injured. He alleged, furthez, that the de- 
fendaut was negligent in that it required him toe release the bolster when 
the cross-ties aud stringers were wet and shek, when the stringers were 
rounded on top, when the defendant had not furnished hin any tools, 
appliances, or equipment and had not taken any other efficient measures 
to prevent him from falling, aud that the defendant’s reghgence was 
the proximate cause of his injury. 

The defendant answered the complaint denying the material allega- 
tions and pleaded contributory negligence and assumption of risk. The 
issues of neghgenee, assumption of risk and damages were answered 
in favor of the plaintiff and the issue of contributory icgligence was 
answered in favor of the defendant. Judgment was giver for the plain- 
tiff and the defendant appealed, assigning error. 


Bryan & Campbell for plaintiff. 
VLE. Phelps, £. J. Poisson and Robert W. Davis for defendant, 


Apams, J. The plaintiff admits that the coutroversy is to be deter- 
mined under the provisions of the Federal Employers’ Liabilty Act, and 
that the two decisive questions are involved in the first and third issues. 
The defendant in apt time moved to dismiss the action as in case of 
nonswit on the grounds that the plaintiff had not shown any act of negli- 
gence ou the part of the defendaut, and, if he had shown negligence, 
that the plaimtiff had assumed the risk of personal injury and was 
barred of his alleged right to recover damages. The motion was denied. 
We are therefore first concerned with the question whether the evidence 
when construed most favorably for the plaintiff is sufhetent to make a 
ease of actionable negligence entitling the plaintiff to an affirmative 
answer to the first issue. 

Neghgence, which 1s not defined by the Emplovers’ Liability Act, 
must be determined by applying the principles of the common law. 
Brundege vw. RoR. V4 N. E. CL), 488. Tn general terms it signifies 
a failure to exercise that degree of care which the circumstances demand 
and which a men ordinarily observe. FR. R. cv. Richardson, 91 
U.S., 454, 23 Law Ed., 356. In the ease of a passenger the fact of an 
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accident usually carries with it a presumption of negligence; but a dif- 
ferent rule imposes upon an employee the burden of showing as an 
affirmative fact that the employer has been negligent. Patton v. Railway 
Co., 179 U. S., 655, 45 Law Ed., 361. And in determining an issue of 
negligence under the Federal Act the decisions of the Supreme Court of 
the United States must control. That Court has held that submission to 
the jury of contested issues of fact is not required in the Federal courts 
if there is only a scintilla of evidence; that it 1s the duty of the judge to 
direct the verdict when the testimony and all inferences which the jury 
could justifiably draw therefrom would be insufficient to support a 
verdict for the other party; and, further, that this Federal rule must be 
applied by State courts in cases arising under the act. &. R&R. v. Hughes, 
pate U.S., ......, decided 18 February, 1929. 

Section 1 of the Act of 1908 (45 U.S. Code, Annotated) provides that 
every common carrier by railroad while engaging in interstate com- 
merce shall be liable in damages . . . for injury or death result- 
ing in whole or in part from the negligence of any of its officers, agents, 
or employees, or by reason of any defect or insufficiency, due to its negli- 
genee, in its cars, engines, appliances, machinery, track, roadbed, works, 
boats, wharves, or other equipment. 

The plaintiff’s brief is confined to alleged negligent acts of omission— 
the defendant’s failure to exercise due care to provide for him a reason- 
ably safe place in which to work and reasonably safe tools, appliances 
and equipment. 

“The word ‘equipment’ as used in a contract or statute relating to 
railroads has been held to mean the necessary adjuncts to the operation 
of a railroad, such as cars, locomotives, and other moyable property. 
The term cannot, however, be construed to include everything that is 
necessary to the operation of the road and is not broad enough to include 
structures such as machine shops, round-houses, and the like.” 22 
R. C. L., 902; Blliott v. Payne, 239 S. W. (Mo.), 851, 238 A. L. R., 706. 
In the latter citation it is said that the word “equipment” is applied 
more to personal and movable property than to fixed or real property; 
and we think it manifest that the words “tools and appliances,” as used 
in the complaint, were intended to apply to implements or instruments 
of manual operation. We have found no evidence of the defendant’s 
negligent failure to provide such instrumentalities for the benefit of the 
plaintiff. There is nothing in the record to show that any tool or appli- 
ance was essential to the prosecution of the work in which the plaintiff 
was engaged, or was approved and in general use by persons doing the 
same or similar work. The plaintiff made use of a bar to slide the 
bolster to the end of the cap sills, and immediately after he had worked 
the bolster from under the stringer he undertook to assist in raising it; 
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but it was brought up by means of ropes and not by the use of tools. 
For this part of the work no tool or appliance was requested; apparently 
none was needed. These facts, it would seem, leave as the only basis of 
the cause of action the defendant’s alleged neghgent fai.ure to provide 
a reasonably safe place for the plaintiff while carrying or. his work. 
Upon this cause of action: the plaintiff must fail. Of course the de- 
fendant owed him the nondelegable duty to exercise due care to provide 
a reasonably safe place in which to work; but the question is whether 
the evidence tends to show a breach of this duty. The answer, we think, 
may be found in the plaintifi’s own testimony. He was 19 years of age 
when injured. He had worked on the defendant’s trestle force in 1926; 
again for two months immediately before he was injured; also at some 
other time in the defendant’s carpenter department. In his testimony 
he said: “I was replacing a bolster, which is a piece of timber which 
goes between the stringers and cap sills. The cap sills sit upen the 
piling that is driven down. If think the trestle was about eighteen or 
twenty feet high. The bolster sits on the cap sills and the stringers are 
on top of the bolster and the cross-ties on the stringers. There is a guard 
rail at the end of the cross-ties. The bolsters are twenty-one inches 
wide and about six or seven inches thick. They consist of three pieces 
of 7x 14 timbers bolted together. They are about seven feet in length. 
On this day we were repairing bolsters and trestles. In order to do the 
work we had to take out the bolsters. At the time I was hurt we had 
taken the bolster out from under the stringer. It had to be taken out 
in order to repair it. They placed two ropes, one under each end of the 
bolster and around it on the outside of the guard rail and brought it up. 
The rope was looped around the bolster, one at each end. The men who 
were pulling on it were on top of the trestle. In pulling it up it got 
fastened under the ecross-ties and I was instructed to help them. I was 
told to get 1t out from under the track. I went there hke I was told, and 
I braced myself and reached over and got overbalanced. I braced 
myself by bearing against the guard rail and bracing; the guard rail 
was round and I lost my balance and shpped and had ro way to catch 
my hold. I was trying to get the bolster loose so they could bring it over 
the track when I fell. I struck on a cross piece with my back, which 
was about nine feet from the top of the trestle and slipped off and fell to 
the ground. . . . On top of the stringers were laid the eross-ties and 
at the end of the cross-ties on each end were the guard rails running 
parallel with the railroad lines in the middle of the trestle. The cap 
sills extended beyond the guard rail about twenty inches. The guard 
rail was about six inches above the cross-ties. In taking the bolster 
from under the trestle you jack up the stringer, carrying with it the 
cross-ties, guard rail and railroad rail, and this had been jacked up at 
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the time to clear the bolsters. I slid the bolster to the end of the cap 
sills using a piece of bar, working it out from under the stringer. The 
ropes were fastened to the rail and passed over the guard rail and cross- 
ties and around under the bolster, and the loose ends were brought up. 
One rope on each end of the bolster. The men were pulling the bolster 
up on top of the track. As they pulled on the ropes the bolster rolled 
up on the trestle against the guard rail. I went there to get it loose 
from the cross-ties. The bolster was right underneath the cross-tles. 
The cross-ties extend about an inch beyond the guard rail usually. I do 
not know whether these extended or not. It was about twenty-two inches 
from the cap sill to the top of the trestle. I went there to help raise the | 
bolster and slipped and fell over. It had been raining practically all 
that day.” 

J. H. Potter testified that the plaintiff had told him that he put his 
foot against the stringer which had a “rounding edge and everything 
being slick, he got overbalanced and there was nothing to protect him 
and nothing to do but fall.” 

That the stringer had a “rounding edge” can hardly be regarded as 
evidence of a negligent omission of the defendant’s duty. The principle 
that an employer is required in the exercise of due care to provide for 
his employee a reasonably safe place in which to work does not usually 
apply to “ordinary everyday conditions requiring no special care, prepa- 
ration, or prevision, where the defects are readily observable, and there 
is no reason to suppose that the injury complained of will result.” Bunn 
v. R. B., 169 N. C., 648; Smith v. Ritch, 196 N. C., 72. Indeed, under 
the Federal Act, except as provided in section 4, the employee assumes, 
not only the ordinary risks of his employment, but such as are extraordi- 
nary or due to the negligence of his employer, when they are obvious 
or fully known and appreciated. R..R. v. Koske, ........ Ds: 
cided 18 February, 1929. 

All the defendant’s evidence tends to show that its work was done in 
the customary method; and while, as the plaintiff insists, the test of 
responsibility is whether the employer has exercised due care, still if 
such methods of performing the work are adopted as are generally used 
by prudently conducted roads engaged in the same business and sur- 
rounded by like circumstances, the employer as a rule will not be liable. 
Railway Co. v. Barrett, 166 U. S., 617, 41 Law Ed., 1136. 

The defendant insists that the plaintiff’s injury resulted from chance 
or casualty, or from his assumption of risk, and that in either event the 
defendant cannot be held to respond in damages. We concur to the 
extent of saying that the evidence is not sufficient to warrant the verdict 
which was returned or the judgment which was signed and entered of 
record. The motion for nonsuit should have been granted. 

Judgment reversed. 
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MAUDE MEHAFEPEY, AbpMINISTRATRIX. Vv. APPALACHIAN 
CONSTRUCTION COMPANY. 


(Filed 3 April, 1929.) 


Master and Servant C b—Employer liable for failure to furnish reason- 
ably safe transportation when he assumes this service—Independent 
contractors. 

An employer of labor who assumes to transport his employees to and 
from work is held in the exercise of ordinary care to do so with reason- 
able safety, and is liable in damages to one of them injured by the negli- 
gent acts of an agent or authorized representative he has selected for that 
purpose when such injury is thereby proximately caused, irrespective of 
whether the ageney thus selected and acting is an independent er sub- 
contractor, or has contracted to do so for compensation cr otherwise. 


Civin action, before Deal, J., at February Term, 1928, of ILaywoop. 

The evidence tended to show that Kenneth Mehattey, a boy about 
fourteen years of age, was employed by the defendant to sprinkle con- 
erete in Hazelwood, with the understanding that he was not to be moved 
to any point outside thereof. The work in Hazelwood was finished 
about dinner time on 26 May. The defendant had a contract for the 
construction of a highway and was working upon highway No. 10 at 
Balsam, a distance of from four to eight miles from Ilazelwood. On 
the afternoon of 26-May the mixer foreman of the defendant directed 
one Leatherwood, a truck driver for the defendant, to take Kenneth Me- 
haffey to Balsam in order to sprinkle concrete at that poimt. That 
afternoon at quitting time Stevenson, who was superintendent or fore- 
man in charge of the work, remarked in the presence of plaintiff’s intes- 
tate and other employees that Leatherwood should wait and take the 
finishers in and that the other employees could “catch Justice’s other 
cement trucks.” Kenneth Mchaffey, together with some other employees, 
climbed on Justice’s truck and started to Hazelwood where he lived. 
The truck of Justice was running close behind another cement truck 
operated by a man named Freeman. Freeman intended to turn into a 
side road on his left and “pulled to the right to make his swing around 
into the road, and Mr. Justice went to come around Mr. Freeman on 
the left-hand side of the road, and when Mr. Freeman came across the 
road to the left Mr. Justice threw his truck back to the right and that 
threw the little boy off into the center of the highway. . . . The 
little boy was standing up with his back against the cat with his hand 
onthe side. . . . When he made a quick turn to the right the truck 
went off on the other side of the road. . . . The little boy fell off 
on the left-hand side of the road, in the center. Before Mr. Freeman 
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went to make his turn into the road to the left he threw out his sign— 
threw his hand up that wayv— . . . put his hand out on the right- 
hand side of the truck.” 

Kenneth Mehaffey was picked up and hurried to the hospital, but 
died on the way. 

There was evidence tending to show that after the road force was 
moved to Balsam that employees of defendant frequently rode on the 
eement truck of Justice morning and night to and from Hazelwood and 
Balsam; and further, that Mr. Stevenson had said he would furnish 
transportation for what men could ride on the company’s trucks, but 
ordinarily they were out of commission and could not carry the men, 
and he said, ““You can go on the cement trucks.” The evidence further 
tended to show that Mr. Stevenson had requested Mr. Justice to haul 
the men backward and forth. He just told him “the company’s trucks 
could not haul all the men, and he wanted to transport men back and 
forth from Hazelwood to the works. My. Justice told him he would.” 
Justice and Freeman were employed by the Lee Transportation Com- 
pany to rum trucks and haul sand and gravel to the works. The Lee 
Transportation Company was an independent contractor and had no 
relationship with the defendant except to carry out the terms of its sub- 
contract In furnishing certain material for the work. There is no evi- 
dence that the defendant paid Justice or Freeman for any seryices con- 
nected with the transportation of employees. 

The evidence for the defendant was strong and contradicted the evi- 
dence offered by the plaintiff. 

The issues and answers of the jury thereto were as follows: 

1. Did the defendant contract with the father of the deceased to work 
deecased only in the town of Hazelwood, and not on highway No. 10, 
outside of Hazelwood, as alleged in the complaint? Answer: Yes. 

2, Did the defendant contract or undertake, expressly or by implica- 
tion, to transport plaintiff’s intestate to and from his work outstde of 
the town of Hazelwood? Answer: Yes. 

3. Was Decatur Justice in the employ of the defendant at the time of 
the mjury and death of plaintiff’s intestate? Answer: Yes. 

4. Was Tom Freeman in the employ of the defendant at the time of 
the mmjury and death of plaintiff’s intestate? Answer: Yes. 

5. Was the plaintiff’s intestate injured and killed by the negligence 
of the defendant, Appalachian Construction Company, as alleged in the 
complaint? Answer: Yes. 

6. Did the plaintiff’s intestate, by his own negligence, contribute to 
his injury and death, as alleged in the answer? Answer: No. 

7. What damage, if any, is the plaintiff entitled to recover? Answer: 
$7,000. 

From judgment upon the verdict the defendant appealed. 
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Morgan & Ward and Alley & Alley for plaintiff. 
A. Hall Johnston for defendant. 


Brocpen, J. What duty is imposed by law upon an employer who 
undertakes to transport workmen ? 

This case was considered by the Court upon a former appeal, and is 
reported in 194 N. C., 717, 140 S. E., 716. A new trial was awarded 
upon the ground that the jury had not been properly instructed upon 
the question as to whether the defendant contracted to provide transpor- 
tation for the deceased or whether he was riding upon the truck at the 
invitation or by the license of the owner or the driver. 

It is to be observed that the issues in the case at bar are much more 
comprehensive than those appearing in the former opinion. 

Certain principles relating to the question of law involved, have been 
discussed and enunciated by this Court. In Haynie v. Power Co., 157 
N. C., 508, 76 S. E., 198, the Court declared: “We do not mean to hold 
that the defendants became insurers of the intestate’s life, but if the 
agreement be as testified to by plaintiff, it was the duty of defendants to 
use due diligence and care to keep him away from the machinery and at 
the work he was hired to perform or else to return him to his father.” 
Ensley v. Inmber Co., 165 N. C., 687, 81 8S. E., 1010; Satchell v. 
McNawr, 189 N. C., 472, 127 8. E., 417. 

Again, in Tanner v. Inmber Co., 140 N. C., 475, 53 8. E., 287, the 
Court said: “The rigorous rule that once obtained has been greatly 
modified. The true rule now is more humane and holds the master is 
liable for negligence in respect to such acts and duties as he is required, 
or assumed to perform, without regard to the rank or title of the agent 
entrusted with their performance. <As to such acts the agent occupies 
the place of the master and he is liable for the manner in which they 
are performed.” To the same effect is Williams v. R. R., 190 N.C, 
366, 129 8. E., 816, in which the principle of law applicable is thus ex- 
pressed: “Where the master undertakes to furnish his laborers trans- 
portation to and from their work, it is his duty, in the exercise of ordi- 
nary care, to see to it that such transportation is rendered as reasonably 
safe as the character of 1t will permit.” 

The clear meaning of these decisions is that an employer of labor, 
who either contracts to furnish transportation or assumes the task and 
responsibility of so doing, is required by law to exercisa ordinary care 
in discharging such obligation, and is therefore hable for the negligence 
of the person who undertakes for him and by his direct:on to transport 
employees. This is true whether the person actually transporting work- 
men be called servant, agent or independent contractor. 
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The jury has found from proper evidence that the defendant had 
assumed the obligation of transporting workmen from Balsam to Hazel- 
wood, and that Justice was the person employed by the defendant for 
returning Kenneth Mehaffey and others to their homes; and further, 
that the death of plaintifi’s intestate was proximately caused by the 
negligence of the defendant. 

There is some contention that there is no evidence that Freeman was 
employed by the defendant to transport laborers, but the recovery can 
be sustained irrespective of either the employment or negligence of Free- 
man, because there 1s positive evidence that the truck driven by Justice 
was especially selected by Stevenson, superintendent of the defendant, 
for returning plaintiff’s intestate to his home. Moreover, there is sufh- 
cient evidence of the negligence of Justice. A close scrutiny of the 
record discloses no error of law warranting a new trial, and the judg- 
ment 1s affirmed. 

No error. 





STATE v. ED WESTON. 
(Filed 10 April, 1929.) 


1. Criminal Law G p—Foot tracks are competent evidence of identity. 


Where the foot tracks of the defendant on trial for the unlawful posses- 
sion of intoxicating liquor are releyant to the inquiry, the similarity 
between them and the shape of the defendant's identified shoes is com. 
petent to be testified to by the witnesses, being a “shorthand statement 
of the fact” of identification resulting from a mental conclusion made by 
them at the time. 


2. Appeal and Error E b—Matters not set out in record deemed without 
error. 

Where there is exeeption on appeal to the charge of the court, the 

charge will be presumed to be correct where it is not set out in case on 
appeal, 


8. Intoxicating Liquor B a—Constructive possession of intoxicating liquor 
is sufficient-——Circumstantial Evidence. 

Pessession of intoxicating liquor necessary to convict of the offense 
under our prohibition law may be constructive and shown by circum- 
stantial evidence, which in this case is held sufficient to sustain the 
verdict of the jury for conviction. 

4, Criminal Law G n——Sufficiency of circumstantial evidence. 


Where the evidence as to the possession of intoxicating liquor is capable 
of two inferences, one sufficient to convict and one to acquit the defendant, 
the case should be submitted to the jury, and on the defendant’s appeal 
from an adverse verdict, the question of the sufficiency of the evidence 
to be submitted to the jury will be determined in the Supreme Court. 
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Apprean by defendant from Cranmer, J., at October ‘Perm, 1928, of 
Brunswiex. No error. 

This is a ¢riminal action in which the defendant 1s charged with the 
unlawful possession of intoxicating liquor, in Brunswick County, on 
or about 11 May, 1928. There was a verdict of guilty. 

From judgment on the verdict, defendant appealed to the Supreme 
Court. 


eLlforney-General Brummitt and Assistant Attorney-General Nash 
for the Slate. 
Vewman dt Stnclair for defendant. 


Conyor, J. Defendant was convicted in the recorder’s court of 
Brunswick County upon a warrant charging hon with the unlawful 
possession of intoxicating liquor. He appealed from the judgment on 
suid conviction to the Superior Court of said county. Jfrom the judg- 
went on the verdict at the trial im the Superior Court, he has appealed 
to this Court. He rehes here chiefly upon his assignment of error 
based on his exception to the refusal of the trial couzt to allow his 
motion for judgment of nonsuit, aptly made under C. S., 46-45. 

Assigninents of error based on exceptions to the rulings of the court 
with respect to the evidence have been duly considered. These assigu- 
ments present no questions which require discussion; they cannot be 
sustained, No authorities are cited in defendant’s brief in support of 
his exceptions. The testimony of witnesses that the tracks on and 
about defendant’s premises were similar to the tracks on the path, and 
at the stills, was competent. The similarity of the tracks was a fact, 
observable by the witnesses; their testimony was the result of a mental 
conelusion made by them at the time and is a “shorthand” statement 
of such conclusion, 8. v. folland, 1938 N. C., 713, 188 S. E., 8; Afoore 
Pfs C05, 102 Ni Cy O80; T8008: Eis A565 8. Ve Walon, 186Ne Cy 
485, 119 S. EL, 886; S. v. Leak, 156 N. C., 643, 72 S. E., 567. The 
Witnesses were, of course, subject to eross-examination Zor the purpose 
of testing the probative value of their testimony. 

There is no exception in the record to the charge of the court to the 
jury. The charge is not included in the ease on appeal. It is, therefore, 
presumed that the charge is free from error, and that the jury was 
properly instructed as to the Jaw arising upon the evidence, as required 
by statute. C. 8. 564. 8. ve. Sigmon, 190 N. C., 684, 130 S. E., 854, 
and eases therein eited. 

The only question presented for decision, which seems to require dis- 
cussion, is whether the evidence was sufficient, as a matter of law, for 
subnussion to the jury, as tending to show, as a matter of fact, that 
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the defendant had intoxicating liquor in his possession, actual or 
constructive, in Brunswick County, on or about 11 May, 1928, in 
violation of the statute. Possession, either actual or constructive, 1s 
sufficient. S. v. Lee, 164 N. C., 533, 80 8. E., 405. 

There was evidence tending to show that on the morning of 11 May, 
1928, certain officers went upon defendant’s premises in Brunswick 
County, to search for stolen property; that no stolen property was 
found on said premises; that while making said search, the officers 
found in the smokehouse on said premises, a pair of boots; that these 
boots were wet, and had “mash” on them, indicating that they had 
been recently used by some person at a whiskey still; and that defendant 
owned these boots, and frequently used them, while walking about his 
premises, and about the neighborhood. 

There was evidence, also, tending to show that there were tracks, 
made by some person wearing boots, on and about defendant’s premises, 
and on a path leading from the road, which runs by said premises, 
through the woods, to a creek—a distance of about a quarter of a mile; 
that just across the creek, on the side opposite defendant’s premises, 
there were two whiskey stills; and that about these stills there were 
boot tracks, indicating by their appearance that they had been recently 
made. All the boot tracks—those on defendant’s premises, those on the 
path, and those at the stills, were fresh. Witnesses testified that in 
their opinion, all these tracks were made by the same person wearing 
the boots found in the smokehouse on defendant’s premises, and owned 
by him. 

The evidence tended to show, further, that at a distance of about 
thirty or thirty-five yards from defendant’s premises, on or near the 
path along which there were boot tracks, leading from said premises, 
the ofheers found two hot-water bottles; these bottles were in a hole, 
covered up by fresh dirt and by grass. There was an odor of whiskey 
about these bottles; there was no whiskey, however, in them, when 
they were found by the officers, Fifteen feet from the hot-water bottles, 
a witness found a half-gallon jug. Following the tracks on the path 
to a landing on the creek, a witness found, near the landing, sacks 
containing half-gallon jars, filled with whiskey. The jars contained 
more than seven gallons of whiskey. Jtist across the creek, from the 
landing, were two whiskey stills. In addition to the fresh boot tracks 
found at the still and along the path leading from the stills to de- 
fendant’s premises, there were older tracks. Both the old and the fresh 
tracks appeared to have been made by the same person. 

Defendant was not at his home when the officers first arrived there; 
he came up, however, within about thirty minutes, after they arrived. 
He came from a direction opposite the path leading to the whiskey 
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still. He testified that he had been to Wilmington to see his son who 
was sick and in a hospital; that he had not been on the path where 
the tracks were found by the officers, within two or three days; that 
he had not been to the landing on the creek, where the whiskey was 
found, within a month. Defendant denied that the whiskey found by the 
officers was or had ever been in his possession. He testified that he 
did not own a drop of the whiskey. There was evidence tending to 
show that defendant’s character is bad, especially for handling and 
dealing in intoxicating liquor. There was no evidence to the contrary. 

There was no direct evidence that the fresh tracks on defendant’s 
premises, or on the path leading from his premises to the landing at 
the creek, or at the stills, across the creek, were made by defendant; 
that these tracks were made by defendant, while wearing the boots 
found in his smokehouse, shortly before they were seen by the witnesses 
is, however, a reasonable inference from the facts and circumstances 
which the jury might well find from the evidence and is altogether 
consistent with these facts and circumstances; whether or not such 
inference should be drawn, as a matter of fact, from all the evidence, 
was for the jury. It cannot be held, as a matter of law, that the 
inference could not reasonably be drawn by the jury for that such 
inference was not altogether consistent with the facts and circumstances 
established by the evidence. 

There was no direct evidence that defendant, at any time, had had 
the whiskey found by the officers at or near the landing on the creek, 
in his possession, either actual or constructive; if, however, the jury 
should find from all the evidence that the tracks on the path leading 
from defendant’s premises to the landing, were made by defendant, 
shortly before the whiskey was found, the further fact that the whiskey 
had been, shortly before it was found, in the actual possession or when 
it was found, was in the constructive possession of defendant, was an 
inference which could be reasonably drawn from all the evidence by the 
jury. It cannot be held, as a matter of law, that such inference was 
unreasonable, and merely a conjecture, or that the evidence raised no 
more than a strong suspicion of the existence of the essential fact 
involved in the issue td be determined by the jury. 

It is admittedly difficult to formulate a rule, or to state the principle 
upon which a rule may be formulated, for the decision of the question 
presented by this appeal. Where there is no direct evicence as to the 
essential fact involved in the issue to be passed upon by the jury, such 
fact may nevertheless be inferred by the jury from facts and circum- 
stances which they may find from the evidence. Where such inference 
may be reasonably drawn by the jury, and is altogether consistent with 
the facts and circumstances which the jury may find from the evidence, 
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the evidence should be submitted to them; where the inference cannot 
be thus reasonably drawn, it should be withdrawn from the jury. The 
question as to whether the inference may be reasonably drawn by the 
jury from all the evidence, must in the first instance be decided by the 
trial court, as a matter of law; from its decision, adverse to the defend- 
ant in a crimiual action, defendant may appeal to this Court. On such 
appeal, it becomes the duty of this Court, in the exercise of its appellate 
jurisdiction, to review the decision, and to determine whether or not, 
there was error as a matter of law or legal inference in such decision. 

On an appeal to this Court, from a judgment in a criminal action 
on a verdict of guilty, where the decision of the trial court, resulting 
in the submission of the evidence to the jury, subject to an exception 
by the defendant, is assigned as error, as said by Brogden, J., in S. v. 
Montague, 195 N. C., 20, “the whole matter resolves itself into an 
interpretation of the record. As to this, different minds will make 
different conclusions.” There is, therefore, always room for much, and 
frequently for wide difference of opinion as to whether the evidence 
in the case, where merely circumstantial, was sufficient, as a matter of 
law, to be submitted to the jury. But as said by -l\dams, J., in his dis- 
senting opinion in the Afontague case, “Not only is circumstantial 
evidence an accepted instrumentality in the ascertainment of truth, it 
is essential to the administration of justice.” In S. v. Sigmon, 190 N.C., 
684, 1380 S. E., 854, we held that the evidence, although circumstantial, 
was sufficient, and that there was no error in the refusal of the court 
to sustain defendant’s motion for judgment as of nonsuit. In S. vz. 
Swinson, 196 N. C., 100, we were of the opinion that the evidence was 
not sufhcient, as a matter of law, for submission to the jury; we, 
therefore, reversed the judgment on a verdict which was supported only 
by circumstantial evidence. In that case, it is said that when the 
essential fact in controversy in the trial of a criminal action ean be 
established only by an inference from other facts, there must be evidence 
tending to establish these facts. Evidence which leaves the facts from 
which the inference as to the essential fact must be made a matter of 
conjecture and speculation, is not sufficient, and should not be submitted 
(0: ihe jury.8. vy. Prince, 182 N.C, 188, 108. Se Ee, 380¢ and 3S.. x; 
Vinson, 68 N. C., 835. However, where there is sufficient evidence from 
which the jury aay find the facts and circumstances, from which the 
inference as to the essential fact must be made, and the inference is 
reasonable, and consistent with such facts and circumstances, and the 
essential fact is not left to mere conjecture aud speculation, the evidence 
should be submitted to the jury. A full and lucid statement of the 
law, with respect to this matter, may be found in the opinion of Brown, 
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J.,in S. uv. Plyler, 153 N. C., 630, 69 8. E., 269, cited and approved by 
Clarvson, J., ins. v. Lawrence, 196 N. C., 562, 

In the instant case, although the evidence is wholly circumstantial, we 
are of the opinion that the essential facets, involved in the issue to be 
determined by the jury, could be reasonably inferred from the facts 
which the jury could well find from the evidence. Therefore, we find 
no error in the refusal of the court to allow defendant’s motion for 
judgment as of nonsuit, under C.8., $643. See 8. ce. Meners, 190 N.C, 
239, 1209 8. E., 606. The Judgment is affirmed. 

No error, 








CHAMPION SHOE MACHINERY CO. v. G. B. SELLERS. 
(Filed 10 April, 1929.) 
1. Statates B a—General rules for construction of statutes—Legislative 
Intent. 

A statute will be interpreted in aceordance with the meaning and intent 
of the Levislature as gathered from its terms, and where a technical in- 
terpretation will destroy the manifest spirit, the latter will prevail. 

x. Same—Title to Acts. 

Where the meaning of a statute is at all in doubt, reference may be 
had to the title and context as legislative declarations of its purpose. 

3. Warechousemen A a-——Statutory warchouseman’s lien applies only to 
those operating warehouse for compensation. 

Under the provisions of C. S., 2459, construed in pera meferia with 
sections S107, 2450, 2460, 4025 (a), ef seq. 5118, the persons, firms or 
corporations entitled to the possession and Hen on property stered in 
warehouses applies to such as operate warehouses as a business for 
comnpensation, apd not to an isolated instance in which goods or chattels 
re lett in a stere or building of the claimant. 


APPEAL by defendant from Staclarr, J., at December Term, 1928, of 
Ropeson, No error. 

On 6 November, 1925, the plaintiff entered into a wr tten agreement 
with B. I. Gleaves, of Maxton, by the terms of which the plaintitt 
for value delivered to Gleaves one Champion F-89 Finisher and one 
Peerless Stitcher No. 16121, and retained title as security for payment 
of the purchase price. The agreement was duly registered on 5 De- 
cember, 1925. Gleaves put the machines in a building which he had 
rented from the defendant as a shoe shop and a store, and went out 
of business 1 January, 1927. He left the machines in the defendant's 
building. The defendant thereafter wrote the plaintiff two letters, in 
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one of which he said he must have a reasonable rent for the space 
oceupied by the machines, and in the other that he was entitled to 
storage. There was testimony that the defendant told a representative 
of the plaintiff that he had to have storage. 

The plaintiff brought suit for possession of the machines and these 
issues were submitted to the jury: 

1. Is the plaintiff the owner and entitled to the possession of the 
machinery described in the complaint? 

2. Has the defendant a lien upon the property described in the 
complaint ¢ 

3. In what sum, if any, is the plaintiff indebted to the defendant for 
storage on the machinery referred to in the pleadings? 

The judge instructed the jury, if they belheved the record evidence 
and found the facts to be as testified to by all the witnesses, to answer 
all the issues in favor of the plaintiff. The plaintiff recovered a judg- 
ment and the defendant excepted and appealed. 


J. E. Carpenter for plaintiff. 
Johnson, Johnson & Floyd for defendant. 


Apams, J. In his brief the appellant admits that the only question 
for decision is whether an individual is entitled to a lien for the storage 
of personal property by virtue of C. S., 2459, under the facts above 
stated. The section is in these words: “Every person, firm or corpora- 
tion who furnishes storage room for furniture, tobacco, goods, wares or 
merchandise and makes a charge for storing the same, has the right to 
retain possession of and a lien upon all furniture, tobacco, goods, wares 
or merchandise until such storage charges are paid.” 

The appellant’s position cannot be maintained unless the statute is 
given a strictly literal interpretation and its spirit and purpose are 
disregarded. It has been said that the letter of the law is its body; the 
spirit, its soul; and the construction of the former should never be so 
rigid and technical as to destroy the latter. Kleybolte v. Timber Co., 
151 N. C., 635, 6388; Kearney v. Vann, 154 N. C., 311. According 
to the rule that the object of all interpretation and construction of 
statutes is to ascertain the meaning and intention of the Legislature, 
a statute should receive a strict or liberal construction as the one or the 
other will accomplish the legislative intent. Black’s Int. of Laws, 35; 
St Dareds. 150. S.-C 1925 Avernethay 4sBoard, 1690 N.C. 63815 82%. 
Earnhardt, 170 N. C., 725. When the meaning of a statute is at all in 
doubt reference may be had to the title and the context as legislative 
declarations of the purpose of the act. S. vw. Woolard, 119 N. C., 779. 
The title of the original act (Pubhe Laws 1913, ch. 192, amended by 
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Public Laws 1915, ch. 190) does not refer in express terms to warehouses 
as places of storage; but all provisions, chapters, subdivisions, and 
sections contained in the Consolidated Statutes were enacted into a 
composite body of law on 10 March, 1919, and as such became effective 
on the first day of the following August. C. S., 8107. When they 
went into effeet under the act of 1919 (ch. 238, see. 8) sections 2459 
and 2460 composed the whole of chapter 49, article 4, which was entitled 
by the General Assembly “Warehouse Storage Liens.” This title is a 
legislative declaration of the tenor of the sections; they apply only when 
the enumerated articles are delivered to aud aceepted by a person, firm, 
or corporation engaged in the business of storage and safe-keeping for 
compensation, Not only the title of the article but the wording of the 
sections is in support of this position. The phrase “every person, firm, 
or corporation who furnishes storage room” evidently does not con- 
template a single act as in the ease betore us, but such continuous 
aets as occupy the time and attention of men for the purpose of proft. 
A. warchouse system to aid in the marketing of leaf tobacco 1s author- 
ized by section 5124 cf seq., and in the marketing of cotton by 3 C.S., 
4925(a) ef seg. Chapter 91, article 5, authorized the operation of pubhe 
warehouses. Section 5118 provides: “Any person or any corporation 
organized under the laws of this State and whose charter authorizes it 
to engage in the business of a warehouseman, may become a puble 
warehouseman and authorized to keep and maintain publie warehouses 
for the storage of cotton, goods, wares, and other merehandise as here- 
inafter presertbed and upon giving the bond hereinafter required.” 

The words “goods, wares, and merchandise” are used in section 2459 
and in seetion 5118, The first provides for the storage of furniture and 
tobaceo; the other for the storage also of cotton. The chapter on 
“Warehouse Receipts” defines “goods” as “chattels or merchandise in 
storage, or which has been or is about to be stored,’ and ‘“warchouse- 
man” as a person lawfully engaged in the business of storing goods for 
profit. It gives the warehouseman a lien on goods deposited or on the 
proceeds thereof in his hands, for all lawful charges for the storage and 
preservation of the goods. C.8., 4067, It was probably in consideration 
of pubhe serviee or the performance of a statutorv duty, such as the 
payment of a privilege tax or the execution of an official bond, that the 
Legislature granted to warehousemen a lien on goods in storage. Con- 
struing the several statutes in pari materia we are convinced that 
section 2459 applies only to those engaged in the business of accepting 
goods for storage and making a charge therefor at the time they arc 
received. 

No error, 
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BOARD OF EDUCATION OF WAKIH COUNTY anp JOHN C, LOCKHART, 
SUPERINTENDENT OF PUBLIC INSTRUCTION OF WAKE County, vy. DELIA 
BANKS PEGRAM AND Husnanpd, MONROE PEGRAM. 

(Filed 10 April, 1929.) 

1. Schools and School Districts B a—Board of Education has power to 
condemn additional land to enlarge school district. 

Construing C. 8., 5469, in connection with the former statutes giving the 
county bourd of education the power to condemn lands necessary for 
public school purposes within the limitation of ten acres, it is Held, the 
fact that one of these schools had already acquired a less amount of land 
did not preclude the county beard of education from acquiring by an- 
other proceeding sufficient lands to meet the enlarged and necessary re- 
quirements of the school for additional lands within the limitation 
imposed by statute. 

2. Same—Construction of Statutes. 


Where the county board of education has the power to condemn land 
under former statutes the question of whether a later statute is declara- 
tory of the existing law or whether it confers additional power upon the 
board becomes academic. 


Civin action, before Harris, J., at November Term, 1928, of Wake. 

The facts found by the clerk were substantially as follows: The 
Willow Springs School in Wake County acquired a school site contain- 
ing two acres, in 1905. In 1927 the school district was greatly enlarged 
and was thereafter known as the Willow Springs Consolidated School, 
and “it is necessary that the site be enlarged by reason of the great 
Increase in number of children attending the consolidated school.” The 
defendants owned approximately seven acres of land adjacent to said 
school, and on 4 January, 1928, the board of education undertook 
pursuant to law to condemn two and a half acres of the land of the 
defendants as a school site, which would give the said school a site eou- 
taining four and a half acres, more or less. 

Upon the foregoing facts the clerk was of the opinion that the 
plaintiff had no power to acquire additional land by virtue of the pro- 
vision of chapter 136, section 61, Public Laws 1923, which is embodied 
in C. S., 5469. 

Upon appeal from the clerk to the judge of the Superior Court the 
ruling of the clerk was affirmed, and the plaintiff appealed. 


J.C. Tattle for plainteff. 
Briggs & West for defendants. 


Brocpen, J. The defendants contend that the county board of educa- 
tion, having selected a site containing two acres, was without powcr to 
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condemn additional land under the law as it existed at the time of 
instituting the suit. This contention is based upon the theory that 
C. 8., 5469 does not authorize a county board of education to exercise 
the power of condemnation but once; and thus, when a site has been 
acquired, the power to condemn is exhausted, irrespective of the growth 
of the school and the imperative necessity for an enlarged site. 

Apparently, the power to condemn was first bestowed upon county 
boards of education by section 31, chapter 4, Public Laws 1901. This 
statute permitted schools to condemn not more than one acre for a site; 
provided, however, that improved land was not to be taken unless 
absolutely necessary. Section 13, chapter 435, Pubhe Laws 1903, sub- 
stituted two acres for one acre. Section 8, chapter 536, Public Laws 
1905, amended the act of 1901, by permitting additioaal land to be 
secured for a school site provided the original site plus the additional 
land acquired did not exceed two acres. Section 1-b, chapter 149, Public 
Laws 1913, provided that additional land could be acqu.red and added 
to the original site provided the total amount of land did not exceed 
three acres. Section 61, chapter 136, Public Laws 1923, now incor- 
porated as a part of C. 8., 5469, provided for a school site of “not more 
than ten acres.” It appears, therefore, that since 1901 boards of educa- 
tion have been authorized to condemn land for suitable school sites. 
Section 1-b, chapter 149, Public Laws 19138, incorporated in 2 C. S., 
5416, undertook to provide for a minimum and a maximum school site. 
In other words, the board of education was authorized tc condemn “not 
more than two acres,” but it could thereafter acquire an additional acre, 
making a maximum of three acres. However, 5469 prescribes no 
minimum at all, but fixes the maximum school site at ‘not more than 
ten acres.” Evidently, it was contemplated that a sehool site was an 
elastic quantity, varying as the expansion and needs of the school 
systems might require. This idea is embodied in the term “suitable 
site” appearing in the statute. Where the power of condemnation is 
expressly conferred and a maximum of land prescribed, we can see 10 
just or logical reason why the power would be exhausted by one exercise 
thereof unless of course the maximum quantity of land had been 
acquired. 

One phase of the question now presented, was considered by this Court 
in Board of Education v. Forrest, 190 N. C., 758, 180 S. E., 621. The 
decision Was based upon the fact that the board of edueation had 
originally selected the land in dispute as a part of the school site and 
had purchased a part of the site and erected a building thereon, and 
being unable to secure the other portion so selected, proceeded to 
condemn the same, and therefore the purchase of one portion and the 
condemnation of the other were merely separate stages in the same 
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transaction. Hence the question of law presented in the present appeal 
was neither discussed nor decided in the Worrest case. 

However, the General ssembly amended C. S., 5469, in March, 1929, 
by providing that “where sites have already been acquired and addi- 
tional adjacent lands are necessary, such additional lands may be 
acquired as in this section provided, which lands, together with the old 
site, shall not exceed ten acres.” Whether the act of 1929 was merely 
declaratory of the law then existing, or whether it was intended to 
confer an additional power of condemnation is now wholly immaterial 
and academic. 

Reversed. 





F. C. DARDEN vy. J. H. COWARD ET AL. 
(Filed 10 April, 1929.) 


Banks and Banking H a—Statutory liability does not lie where stock was 
sold before insolvency but not transferred through neglect of trans- 
fer agent. 


Where a former owner of shares of stock in a bank has sold, and, on 
the certificate, assigned his shares to a purchaser, and sometime there- 
after the bank has become insolvent and the liquidating agent of the 
bank appointed by the Corporation Commission has assessed the shares 
against the former owner whose name still appears as such owner on the 
books of the bank owing to the neglect of the transfer agent to reissue 
the shares to the purchaser: Held, the ostensible owner should be relieved 
of the assessment so made against him. 


APPEAL by defendants from Nunn, J., at September Term, 1928, of 
Five, 

Controversy without action submitted on an agreed statement of 
facts: 

1. On 30 November, 1927, W. H. Woolard was appointed liquidating 
agent of the Bank of Ayden by the Corporation Commission of North 
Carolina agreeably to the provisions of chapter 113, Public Laws, 1927. 

2, Thereafter, in accordance with the terms of the statute, assess- 
ments were levied and filed in the office of the Superior Court of Pitt 
County against the stockholders of said bank, including an assessment 
of $500.00 against the plaintiff, F. C. Darden, whose name appeared 
on the books of the bank as the owner of 10 shares of its capital stock 
at the time of its insolvency. 

3. The plaintiff sold his stock in the Bank of Ayden during the month 
of November, 1926, assigned the certificate in blank, and the same was 
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owned by J. D. McGlohon, cashier and stock-transfer ageut of said 
bank at the time of its failure, though no transfer had been made on 
the books of the bank. 

4. The said J. D. MeGlohon admits that he was, anc had been for 
nearly a year prior to the closing of the bank, the owner of the 10 shares 
of stock, originally issued to "ae Slicneae and that the certificate 
should have been transferred to him on the books of the bank and 

oe as agaist the plaintiff, 

The parties agree that “the sole question presented here is whether 
aie said judgment against F.C. Darden in the sum of $500.00 should 
not have been eutered ugainst the said J. D. MeGlohon imstead, and 
that the judgment against F.C. Darden should not be vacated and set 
aside for the reason that F.C. Darden was not the true owner of the 
stock and that said judgment filed was irregularly obtained and youd.” 

From a judgment declaring the assessment to be null and void 
against the plamtiff, and ordering that the same be vacated and 
aside, the defendants appeal, assigning error. 


IoC. farding for plaintiff. 
Blount & James for defendants. 


sracy, C. J. The plaintiff sold his 10 shares of stoek in the Bank 
of Ayden long before its insolvency, and the certificate, duly endorsed 
In blank, was purchased by J. D. MeGlohon, cashier and transfer agent 
of said bake It is conceded that the failure to transfer the stock on the 
books of the bank was due to the neglect of the cashier and transfer 
agent, and not to any fault of the Slane: We coneury in the judg- 
inent of the trial court that, under the facts agreed, the plaintiff is 
entitled to be relieved of the assessment lecied against him us an 
ostensible stockholder in the Bank of “Awden at the time of its failure. 
The case of Whitney v. Butler, 118 U. S., 655, 30 LL. ded., 266, 1s a direct 
authority for the position, while Trust Co. +. Jenkins, 193 N.C. 761 
138 8S. E., 139, is distinguishable, in that, in the Jerhins case the 
certificate of stock was not surrendered to the bank for “ransfer on its 
books. See, also, //arens vt. Bunk, 182 N. C., 274. 

No point is made of the fact that, under chapter 113, Publie Laws 
1927, the proper method of proce alive was for the slaw to appeal 
to the Superior Court from the levy of assessment made by the 
Corporation Commission. See Corporation Commission u. Murphey, 
post, 42. The correct result has been reached and we are disposed 
to uthraa the judginent. 


Afhyimed., 


NL SPRING TERM, 1929. 37 


SYKES v0. SYKEs, 


MINNIE! GENEVA SYKES y. T. J. SYIKKES anp Hs Wirt, JENNIE SYRKES. 
(Filed 10 April, 1929.) 


1. Water and Water Courses C a—Uppecr proprictor does not incur Ha- 
bility for merely accelerating flow of surface waters. 

The upper proprietor of adjoining lands has the right to accelerate the 
flow of water upon his own lands without changing its course upon the 
lands of the lower proprietor without linbility for damage to the land of 
the lower proprietor. 

2. Same—Upper proprietor does not incur liability for filling in ditch of 
private road on his land. 

Where the evidence is conflicting as to whether a ditch was on the 
land of an upper proprictor or on a public roadway the question is for 
the jury under proper instructions from the court, and upon their finding 
that the roadway was private the upper proprietor is not liable for dun. 
uves cuused to the land of the lower proprictor by filling the diteh and 
accelerating the flow of surface water. 


Appear by plaintiff from J/arris, J., at November Term, 1928, of 
FPRANKIaN .NO- error, 

Action to recover dainages resulting from injuries to plamitiff’s land, 
caused by the alleged wrongful act of defendants in filling a diteh, and 
thereby causing water from defendants’ land to overflow plaintiffs 
land. 

The answer to the first issue submitted to the jury was determinative 
of plaintiffs right to recover in this action. The jury found that 
plaintiff had not been damaged by the negligence of defendants. 

From judgement that plaintiff recover nothing of defendants, plaintiff 
appealed to the Supreme Court. 


He lL. Godwin, Yarborough & Yarborough and G. M. Beam for 
plaintcff. 
Cooley & Bone and Ben LT. flolden for defendants, 


Connor, J. Plaintiff and defendants own adjoining tracts of land, 
situate in Franklin County; both tracts front on the Louisburg and 
Nashville highway. They are divided by a road, which plaintiut alleges 
is a public road, known as the Spring Tfope road; this allegation is 
denied by defendants. They contend that this dividing road, is merely 
a neighborhood path, located partly on their land and partly on plain- 
tif?s land. The ditch which plaintiff contends defendants filled wp by 
plowing over saine, Is on defendants’ side of this road or path. The 
natural drainage from defendants’ land is toward plaintiff's land. 


es) 
CH 
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The court instructed the jury as follows: “Before the plaintiff can 
recover the court charges you that you must find (1) taat this was a 
public road; (2) that there was a ditch or furrow on the east side of 
that publie road, and (3) that that diteh was stopped up by defendauts. 
If you shall find from the evidence that this was not a public road, 
then the plaintiff cannot recover.” 

Plaintiff excepted to this instruction and assigns same as error. The 
evidence as to the character of the road was contlicting. We find no 
error in the instruction. If the diteh was not on a pubhe road, but on 
defendants’ land, defendants had the right to fill it, and are not hable 
to plaintiff for damages, if any, caused by filling the ditch. Defendants, 
as the upper proprietors, had the right to accelerate anc. even increase 
the flow of water from their land to the land of plaintiff, the lower 
proprictor. Winchester v. Byers, 196 N. C., 383. There was no evidence 
that the water was diverted from its natural course. Nor was there 
evidence tending to show that the ditch had been constructed and main- 
tained by mutual agreement as part of a general system of drainage for 
both plaintiff’s and defendants’ lands. If the diteh was on defendants’ 
land, and not on a public road, defendants’ act in filling the ditch was 
not a wrongful act; if damage resulted to plaintiff’s land, defendants 
are not hable. 

Other assignments of error have been duly considered; they cannot 
be sustained. The judgment is afirmed. There is 

No error. 








L. A. SUTYTON AnD WIFE v. HINES BROTHERS LUMBER CoO. 
(Filed 10 April, 1929.) 
Deeds and Conveyances F b-—Demand of price according to contract for 


renewal of right to cut timber necessary to declare forfeiture thereof. 

In an action to declare a forfeiture in a timber deed for nonpayment 
of the sum of money stipulated to be paid on demand for a renewal 
period, the plaintiff must show a proper demand according to the terms of 
the deed, and upon the failure of evidence In this respeet a nonsuift is 
properly granted. 


vr 


Civit action, before Vunn, J., of Dupin. 

On 4 August, 1916, J. McR. Grady conveyed certain standing timber 
upou four tracts of land to the Enterprise Lumber Company. The de- 
fendant by proper conveyances has acquired the rights of the grantee 


in said deed. The grantee and its successors had ten years to cut and 
remoye said timber with the further agreement as follows: “It is 
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agreed that in consideration of the amount as above set forth it shall 
haye as much as five years longer in which to cut and remove said 
timber by paying to the said J. McR. Grady of the first part the sum 
of one hundred and twenty dollars per year for each and every addi- 
tional year that 1t may consume in cutting and removing the said 
timber, the said payment to be due each year and payable upon demand 
of the parties of the first part and upon failure to pay when demanded 
In any year of such additional time all right of the said party of the 
second part shall cease, but no forfeiture shall be made unless upon 
demand and refusal to pay.” 

On 2 December, 1921, Grady conveyed a part of said land, containing 
about 103 acres to his daughter, the plaintiff in this action. The evi- 
deuce tended to show that the extension money for the year 1926 was 
paid to Grady, the grantor, the plaintiff acquiescing in such payment. 
Grady wrote the defendant on 18 July, 1928, stating that he was due 
$90.00, and his daughter, the plaintiff, $30, as that was the amount 
paid in 1926. However, 1t was admitted that this was an error, because 
one-fifth of $120.00 would amount to only $24.00. On 4 August, 1927, 
plaintiffs made demaud upon one Nufer for one-fifth of the extension 
money. It does not appear in the evidence who Nufer was, but it does 
appear that a man named Hoffler was the agent of the defendant ‘who 
attended to these extensions for the company.” No demand was ever 
made by anyone upon Hoffer until Grady wrote a letter demanding 
496.00. This amount was promptly paid, and Grady testified that he 
claimed no forfeiture. On the same day Hoffler offered to pay plaintiff 
$24.00, and she declined to accept, contending that a forfeiture had 
resulted. Whereupon, the sum of $24.00 was paid to the clerk by the 
defendant for the use of plaintiff, 

At the conclusion of plaintiff’s evidence, there was judgment of non- 
suit, and the plaintiff appealed. 


Henry E, Faison, D. M. Jolly and Dawson & Jones for plaintiff. 
Rouse & Rouse and Gavin & Boney for defendant. 


Per Curtam. We see no evidence in the record tending to establish 
the claim of the plaintiff. It appears that the plaintiff and Grady were 
confused about the division of the extension money through no fault of 
defendant. While there is evidence of a demand, it does not appear that 
the demand was made upon the agent having the matter in charge for 
the defendant. Upon the entire record it appears to us that the trial 
judge was correct in his ruling. 

Affirmed. 
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J. W. PASCHAL, ADMINISTRATOR, v. JOHN B. PASCHAL. 
(Kiled 10 April, 1929.) 


1. Executors and Administrators C c—Administrator may not recover 
from deceased’s son money expended in joint enterprise. 

Where a son insures his life for the benefit of his mother in case she 
survives him, and otherwise to his estate, and some of the premiunis on 
the poliev are paid by the insured and some by the mother, upon the prior 
death of the mother her administrator may not recover from the sen the 
premiums paid by the mother on the theory that they were advancements 
to him to be accounted for, the arrangement appearing to be their joint 
cnterprise. 

= Wills F c—Definition of Advancement. 

An advancement is a gift 72 presenti by a parent to a child for the 
purpose of advancing the latter in life, and thus for the child to antici- 
pate the inheritanee to the extent of the advancement. 


APPEAL by plaintiff from Clement, J., at December Term, 1928, of 
CASWELL. 

Proceedings to require John B. Paschal te account to the estate of 
Martha F. Paschal, deceased, for certain insurance preruums paid by 
the deeeased on an insurance policy carried on the hfe of John B. 
Paschal and inade payable to Martha F. Paschal, mother of the in- 
sured, in case she survived him, otherwise to the estate of the insured. 
It is alleged by the administrator that the insuranee premiums paid 
by the deceased were advancements to John B. Paschal and as such 
should be accounted for by him. 

From a judgment of nonsuit entered at the close of the evidence, the 
administrator appeals, assigning error. 


Luther M, Carlton and Robert T. Wilson for plaintiff. 
BLE. Upchurch and Glidewell, Dunn & Gwyn for defendant. 


sracy, (. J. The transaction between the deceased and her son, 
relative to the insurance policy in question, seems to have been a joint 
enterprise. Some of the premiums were paid by the parent, some by the 
child. Both benefited thereby. We think the trial court correctly held 
that such payments on the part of the mother, under the fact situation 
daselosed by the rceord, eould not be regarded as gifts or advancements 
to the son, 

An advancement may be defined as a gift in prasentt or provision 
made by a parent on behalf of a child for the purpose of advancing said 
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child in life, and thus to enable him to anticipate his inheritance to 
the extent of such advancement. C. S., 1654, rule 2; Lunsford v. 
Yarbrough, 189 N. C., 476, 127 S. E., 426; Nobles v. Davenport, 
1838 N. C., 207, 111 S. E., 180; Thompson v. Smith, 160 N. C., 256, 75 
S. E., 1010; Kyle v. Conrad, 25 W. Va., p. 774. 

Afhrmed. 





LAURA COWANS vy. NORTH CAROLINA BAPTIST HOSPITALS, INc. 
(Iiled 10 April, 1929.) 
Hospitals B b—Charitable hospital is lable for negligent injury to em- 
ployees. 

A charitable hospital not operated for gain but only for benevolent 
purposes Is liable in damages for a negligent injury inflicted by it on an 
employee as distinguished from a patient therein. Green v. Biggs, 167 
N. C,, 417; Hoke v. Glenn, 167 N. C., 594. cited and distinguished. 


APPEAL by defendaut from oore, J., at February Term, 1929, of 
ForsyTu. 

Civil action by plaintiff, servant or employee of defendant, to recover 
damages for an alleged negligent injury, tried in the Torsyth County 
Court on the usual issues of negligence, contributory negligence and 
damages, which resulted in a verdict and judgment for the plaintiff. 
On appeal to the Superior Court, all exceptions and assignments of 
error were overruled and the judgment of the county court affirmed. 

From the judgment of the Superior Court, the defendant appeals, 
assigning errors. 


Richmond Rucker and John J. Ingle for plaintiff. 
dl. Wayland Cooke and red 8. Hutchins for defendant. 


Sracy, C. J. The chief question presented by the appeal is whether 
a charitable hospital, operated not for gain, but for benevolent purposes, 
can be held hable in damages for the negligent Injury to a servant or 
employee. We think so. 5 R.C. L., 378; Welnerny v. St. Luke's Hosp, 
.lsso. (19138) (Mann.), 46 ET. R. A. CN. S.), 548; Bruce ve. Central 
as, es Church A 1901). 10) Tao Ws. Ne (UNe i) y ae Ts Matic Cag, 150 
(Mich.); JZewelt v. Women’s Jlusp. Aid Asso. (1906), 7 TL. R.A. 
(\.8.), 496, 64 Atl, 190 CN. FL); Lourdern v. Salvation remy (1910), 
b2 L. R. A. CN. 8.), 62, 938 N. E., 626. 

Plaintiff was a servant or employee of the defendant, and not a 
beneficiary of its charity. This distinguishes the case from Green vu. 
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Biggs: 167 Nw C5 417, 83S. Ey G00, and dloke Glen Ler Ns Gm 
594, 83S. E., 807, where it was held that an eleemosynary institution 
or a charitable hospital was not liable to a patient for the tort of its 
servants or agents, when due care was exercised in the selection or 
retention of said servants or agents, and no duty was undertaken re- 
quiring the exercise of special art or skill. See, also, Johnson v. 
Hospital, 196 N. C., 610. 
Afthrmed, 





CORPORATION COMMISSION OF THE STATE OF NORTH 
CAROLINA vy. D. S. MURPHEY. 


(Filed 10 April, 1929.) 


1. Banks and Banking H a—Chapter 113, Public Laws 1927, in regard 
to liability of stockholders of defunct bank, Constitutional——Due Pro- 
cess of Law. 

Section 18, chapter 113, Public Laws 1927, is constitut.oual and valid. 
and is not in contravention of the Due Process Clause of the Federai 
Constitution or the Law of the Land Clause of the State Constitution, 
since under its provisions the statutory liability of a stockholder of an 
insolvent bank is not enforceable by execution under the order of the 
Corporation Commission until after he has been given notice and an 
opportunity to be heard in the course and practice of our courts, and an 
upneal has the effeet of staying execution until his defense has been 
determined before a jury. 

2. Constitutional Law I b—Federal Constitution does not bind State as 
to procedure under Due Process Clause. 


The Fourteenth Amendment to the Federal Constitution does not control 
the power of the State to determine the process by which legal rights 
may be asserted or legal obligations enforced if the method of procedure 
vives notice and a fair opportunity to be heard. 


4 


Sracy, (. J... coneurs in result ontv, BroapEN, J., concurs with opinion in 
Which CLARKSON, J., Concurs. 


Appear by petitioner, D. S. Murphey, from Grady, J., at Chambers, 
Jacksonville, N. C., on 18 January, 1929. Affirmed. 

This is a motion made by the petitioner, D. 8. Murphey, upon a 
special appearance, in a proceeding for the liquidation of an insolvent 
banking corporation, organized and doing business under the laws of 
this State. The proceeding was begun on 28 May, 1928, and is now 
prosecuted in the Superior Court of Duplin County by tae Corporation 
(Commission of the State under and pursuant to the provisions of chapter 
113, Public Laws 1927. 
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The petitioner, D. S. Murphey, challenges the validity of an assess- 
ment made against him in said proceeding, by reason of his statutory 
liability as a stockholder of said insolvent corporation. The assessment 
was made by the Corporation Commission on 4 October, 1928, in ac- 
cordance with the provisions of section 13, chapter 118, Public Laws 
1927. The assessment, has been duly docketed in the office of the clerk 
of the Superior Court of Duplin County. The petitioner has failed to 
pay said assessment; the Corporation Commission has requested the 
clerk of the Superior Court to issue an execution on said assessment, 
to be levied on the property of petitioner, for its collection. 

The petitioner contends that the statute under which the assessment 
was made is unconstitutional and that, therefore, the assessment 1s void. 
He prays that said assessment be declared void by the court, and that 
proceedings to enforce the same be enjoined. 

The court was of opinion that the statute 1s constitutional in all 
respects, and that, upon the facts agreed at the hearing of the motion, 
the assessment 1s valid, and so adjudged. 

From an order, in accordance with said opinion, the petitioner, D. S. 
Murphey, appealed to the Supreme Court. 


I. M. Bailey and Beasley & Stevens for the Corporation Commission. 
Shaw & Jones for the petitioner, D. S. Murphey. 


Connor, J. The sole question decided by the court below and now 
presented to this Court for decision, is whether section 13, chapter 113, 
Public Laws 1927, is constitutional; no other question was or is pre- 
sented for decision. 

It is conceded that the proceeding for the liquidation of the Farmers 
Bank & Trust Company of Wallace, N. C., was-duly begun by the 
Corporation Commission, and has been duly prosecuted in accordance 
with the provisions of chapter 118, Public Laws 1927; that said Bank 
& Trust Company is insolvent, unless there shall be included among 
its assets, the claim of said company against its officers and directors 
for damages resulting from their wrongful acts as such officers and 
directors; and that the petitioner, D. S. Murphey, is a stockholder of 
said company. 

It is further conceded that the assessment by the Corporation Com- 
mission against the petitioner, D. S. Murphey, by reason of his statutory 
lability as a stockholder, was made in strict conformity with the pro- 
visions of section 13, chapter 113, Public Laws 1927. The said assess- 
ment is, therefore, valid unless said chapter 113, Public Laws 1927, 
and particularly section 13 of said chapter, is void, for that the same is 
unconstitutional, as contended by the petitioner. 
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Prior to the enactment of chapter 113, Pubhe Laws 1927, it was held 
by this Court that under the statutes then in force, preseribing the 
procedure for the enforcement of the statutory liability of stockholders 
of a banking corporation, as mdividuals, upon the insolvency of said 
corporation, assessments could not be made against said stockholders, 
until the deficteney between the amount of the Habilities of the msolvent 
corporation, and the amount of its assets, in the hands of its reeeiver, 
avallable for the payment of dividends on the claims ot depositors and 
other creditors, had first been determined. Corp. Com. v. Bank, 198 
awk, hI 196 8... 8625 Com. Com. vt. Bank, 102s. Cis 306, 130 
S. BE. ts. It was also held that the elaim of the corporation agaist 
its officers and directors for damages, resulting from the wrongful acts 
of suid officers and directors, was an asset of the corporation and that 
upon the Insolvency of the corporation, and the apponmment of a re- 
ecrver, such claim passed to and ordinarily must be enZoreed by said 
receiver, Douglass ve. Dawson, 190 N. C., £58, 180 8S. E., 195, The 
procedure under the statutes in feree prior to the enactment of chapter 
619, Pubhe Laws 1927, for the enforcement of the statutory individual 
liabilew of stockholders of an insolvent banking corporation, often 
proved ineffective, especially when long and expensive lit gation became 
necessary to cnutforce claims against officers and directors for damages, 
resulting i or contributing to the insolvency of the corporation. De- 
positors and other erediters of an insolvent banking corporation, for 
Whose security the statute Imposing individual lability upon stock- 
holders was cnacted, often lost the benefit of the statute, because of 
delay in making assessments, and also because of difficulties encountered 
by receivers, appointed by the courts, in enforcing them. 

To remedy the defects in the procedure under the former statutes, 
section 13, chapter 113, Public Laws 1927, was enacted. This section 
, directly affecting stockholders of 
insolvent banking corporations, as individuals. It is as fellows: 

“After the expiration of thirty days from the date of the filhng of the 
notice of the taking possession of any bank, in the ofhce of the clerk 
of the Superior Court, the Corporation Commission may levy an assess- 
ment equal to the stock lability of each stockholder im the bank, and 
shall fle a copy of such levy in the office of the clerk of the Superior 
Court, which shall be recorded and indexed as judgments, and shall have 
the force and effect of a judgment of the Superior Courts of this State; 
and the same shall become due and payable tuumediately, and if not paid 
execution may at the instance of the Corporation Cotumission issue 
against the stockholder delinquent, and actions on said assessment may 
be instituted against any nonresident stockholders in the same manner 
as other actions against nonresidents of the State. Any stockholder may 


is the only provision of said chapter 
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appeal to the Superior Court from the levy of assessment; the issue 
raised by the appeal may be determined as other actions in the Superior 
Court. At any time before the determination of said appeal such stock- 
holder may petition the resident or presiding Judge to relieve his prop- 
erty of the hen, pending the determination of the question raised by said 
appeal; and such relief may be granted in the discretion of the judge 
hearing the petition and upon such terms as he may fix. The rights 
of levy and assessment herein given shall not affect the right of the 
Corporation Commission to enforce the lability of legal or equitable 
owners of stock not named in the certificate and the lability of trans- 
ferers of stock as provided in section two hundred and wineteen (d). 
All sums collected*under the levy shall become immediately available as 
general assets of the bank for distribution as other assets; Provided, 
however, that whenever the expenses of liquidation have been paid and 
all of the liabilities to depositors and other creditors shall have been 
discharged, the money then remaining in the hands of the Corporation 
Commission shall be applied pro rata to the repayment of the amounts 
paid in by the stockholders.” 

The contention that the foregoing statute is in violation of provisions 
of the Constitution of the United States and also of the Constitution 
of this State, in that stockholders of insolvent banking corporations, 
under the procedure prescribed therein, may be deprived of their prop- 
erty, without due process of law, or contrary to the law of the land, 
cannot be sustained. 

Stockholders of banking corporations, organized and doing business 
under the laws of this State, are lable, as individuals, for the contracts, 
debts and engagements of the corporation, by statute, within the limita- 
tion prescribed therein. 38 C. S., 219(a). Such stockholders subscribe 
for or purchase stock in such corporations with notice of their statutory 
hability, as individuals. When a banking corporation is adjudged in- 
solvent, because its assets, available for the payment of its liabilities, are 
not sufficient for the payment of the same, each stockholder has notice 
that he is hable to an assessment on account of his individual, statutory 
liability. He is interested then only in the amount or amounts for 
which he may be assessed on account of such liability. Under the pro- 
cedure prescribed by the statute, he has notice that the corporation has 
been adjudged insolvent; he also has notice of the amount of the assess- 
ment made against him. He may appeal from the assessment to the 
Superior Court of the county in which the proceeding for the liquida- 
tion of the corporation is pending; on his appeal, all issues raised by 
him, whether of law or of fact, involving his lability on the assessment, 
will be determined, in accordance with the procedure for the trial of 
actions brought and prosecuted in the Superior Court. The stockholder 
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is thus assured that he cannot be deprived of his property without due 
process of law, or contrary to the law of the land. He is given an 
opportunity to be heard before his property ean be sold wader execution 
for the payment of his assessment. Davidson v. New Orleans, 96 U.S., 
97, 24 L. Ed., 616. 

It cannot be held that under the procedure prescribed by the statute, 
an assessment can be made against a stockholder of an insolvent banking 
corporation without notice to him, or without an opportunity to be 
heard as to the validity of the assessment. Provision 1s made in the 
statute for notice to all persons that the Corporation Commission, as 
an agency of the State, has taken possession of the corporation and of 
its business; this notice must be filed in the office ef the clerk of the 
Superior Court of the county in which the principal off.ce of the cor- 
poration is located. Stockholders as well as others are affected by this 
notice, No assessment can be made by the Corporatio21 Commission 
until the expiration of thirty days from the date of the filing of this 
notice. In the meantime the corporation has ceased to dc business, and 
the Corporation Commission has had exclusive possessicn and control 
of its affairs; officers, directors and stockholders have been deprived of 
possession and control of the corporation. Notice of the insolvency of 
the corporation 1s sufficient notice to each stockholder of his lability to 
an assessment for the benefit of depositors and other creditors of the 
insolvent corporation. Bernheimer v. Converse, 206 U. S., 516, 51 
L. Ed., 1163. To hold otherwise would seem to be “sticking in the bark”; 
it would be to ignore the facts apparent to all. 

The statute further provides that a copy of assessments made against 
stockholders, on account of their individual liability, imposed by statute 
for the benefit of depositors and other creditors, shall be filed in the 
office of the clerk of the Superior Court. Each stockholder is thus 
notified of the amount due by him on his assessment. If a stockholder, 
or any person assessed as a stockholder, has a defense to the assessment, 
he may appeal to the Superior Court; there he will be heard, as to any 
matters of law or fact, upon which he relies for his defense. Thus 
ample notice of his hability to assessment, and full opportunity to be 
heard as to its amount 1s provided by the statute for each stockholder 
or person assessed as a stockholder, by the Corporation Commission. 
The fact that the opportunity to be heard is given by an appeal to the 
Superior Court, after the assessment has been made, does not deprive 
him of due process of law. Coffin Bros. & Co. v. Bennett, 277 U. S., 29, 
48 Sup. Ct. Rep., 422. In his opinion in the cited case, decided 30 
April, 1928, speaking of a provision in the Banking Act of Georgia, 
similar to the statute now under consideration, Ar. Justice Holmes 
says: 
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“A reasonable opportunity to be heard and to present the defense 
is given, and if a defense is presented, the execution is the result of a 
trial in court . . . . The fact that the execution is issued in the 
first instanee by an agent of the State, but not from a court, followed 
as it is by personal notice and a right to take the case into court, is a 
familiar inethod in Georgia, and is open to no objection. If a debtor 
does not demand a trial, the execution does not need the sanction of a 
judgment; the plaintiffs in error by becoming stockholders had assumed 
the hability on which they are to be held.” 

Doubtless, in the administration of this statute, the Corporation Cotm- 
mission will, as a matter of practice, in addition to the constructive 
notice to stockholders, as provided by statute, which we hold is sufficient 
to uphold the statute, give actual, personal notice to each stockholder, 
by mail or otherwise, before the assessment 1s made, and also before 
execution is issued to enforce the assessment. Execution can be issued 
only when the stockholder has failed to pay the assessment, upon de- 
mand by the Corporation Commission, and is, therefore, delinquent. 

The assessment, although duly docketed and indexed as required by 
the statute, in order to make the assessment a lien on the property of 
the stockholder, is not a judgment in the sense that it 1s conclusive; 
it ean be enforced by execution only where there is no appeal from the 
assessment. An appeal stays execution to enforce the assessment; pro- 
vision 1s made by the statute by which the stockholder may have his 
property relieved of the lien of the assessment, pending the hearing of 
his appeal. Opportunity 1s given to the stockholder, even after execution 
has been issued on the assessment, and is in the hands of the sheriff, 
by appeal to the Superior Court, to interpose a defense, if any he has, 
to the assessment or to his liability therefor. The property of the stock- 
holder, upon which the execution has been levied, cannot be sold without 
personal notice to the stockholder, at least ten days before the sale. 
C. S., 689. 

It has been held by the Supreme Court of the United States that the 
essential elements of due process of law are notice and opportunity to 
defend, and that in determining whether such rights are denied, that 
Court will be governed by the substance of things, and not by the mere 
form, Simon v. Craft, 182 U. S., 427, 21 Sup. Ct. Rep., 836, 45 L. Ed., 
1165, that the Fourteenth Amendment safeguards fundamental rights 
and not the mere form which a state may see proper to designate for 
the enforcement and protection of such rights, Cincinnati Street R. Co. 
v. Snell, 193 U.S., 80, 24 Sup. Ct. Rep., 319, 48 L. Ed., 604, and that 
the Fourteenth Amendment in no way controls a state in determining 
the process by which legal rights and obligations may be asserted or 
enforced, provided the method of procedure adopted for that purpose 
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gives reasonable notice and fair opportunity to be heard before the 
issues are decided, Towa C. R. Co. v. Towa, 160 U.S., 389, 16 Sup. Ct. 
Rep., 844, 40 L. Ed., 467. 

It has also been held that the words ‘due process of law” as used 
in the Constitution of the United States do not necessarily imply a 
regular proceeding in a court of justice, or after the manner of such 
courts. Davidson v. New Orleans, 96 U. S., 97, 24 L. Ed., 616; due 
process is not necessarily a judicial process, Reetz v. Michigan, 188 
UL S., 505, 23 Sup. Ct. Rep., 390, 47 L. Ed., 5638. Publi officers and 
boards in determining the existence of facts and the appleation to 
them of rules of law, perform administrative, not judicial, duties, and 
their proceedings are due process of law, Den ex Dem Murray v. 
Hoboken Land & Imp. Co., 18 How., 272, 15 I. Ed., 372. 

[t has been held by this Court that although a statute providing for 
the condemnation of land for street purposes contains no express re- 
quireinent for notice to the landowner whose land is to be taken for 
that purpose, such requirement will be Huphed from otnuer provisions 
of the statute, and that the statute, therefore, does not violate vonstitu- 
tional provisions with respect to due process of law, or with respect to 
the taking of property contrary to the law of the land. S. v. Junes, 
139 N. C., 613, 52 8. B., 240, 2 DL. R.A. CN. S.), 313. Im the instant 
case, the statute requires notice to the stockholders, by the filing of the 
notices in the clerk’s office that the Corporation Commission has taken 
possession of the corporation, and has made the assessments; no pro- 
eceding for the enforcement of an assessment 18 authorized until the 
stockholder has become delinquent, 2. ¢., has failed or refused, without 
appeal, to pay the assessment, upon demand. Actual, persoual notice 
to the stockholder is required before execution can be issued. Upon 
recelving such notice, the stockholder may at once appeal from the 
assessinent to the Superior Court where full opportunity is given him 
to make lus defense to the assessment. 

Other grounds upon which it is contended that the statute is un- 
constitutional are involved im the contention that the stacute is in con- 
travention of coustitutional provisions relative to due process of law. 
vontentions based upon these grounds have been duly considered; they 
cannot be sustained. The Corporation Commission, in making assess- 
ments against stockholders, under the statute, and in enforeing the same, 
acts as an ageney of the State, and not in its own interes:. It exercises 
powers, quasi-judicial, as well as administrative, both in making the 
assessments and im enforcing the same. It does not exercise these 
powers for its own benefit, but for the benefit of depositors and other 
creditors of the insolvent corporation who haye relied upor the statutory 
hability of the stockholders of the banking corporation and also for the 
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benefit of stockholders. All assessments made by the Corporation Com- 
mission are subject to review by the Superior Court, upon appeal by the 
stockholder, or person assessed, both with respect to matters of law and 
of fact. The philosophy of the statute is that depositors and other 
creditors of a banking corporation, who have been induced to inake 
deposits, and to enter into contracts with the corporation, by assurance 
that the stockholders are by statute individually lable for the con- 
tracts, debts and engagements of the corporation, shall be protected upon 
the insolvency of the corporation, and shall not be unduly delayed in the 
enforcement of their claims against the corporation by litigation. 

As to whether the claim of a banking corporation against its officers 
and directors for damages caused by their wrongful acts, should be 
considered in determining whether or not the corporation is insolvent, 
and stockholders are, for that reason, liable to assessment, is not pre- 
sented by this record. This claim is an asset of the corporation, which 
upon its insolvency passes to and vests in the Corporation Commission, 
us its statutory receiver. It is usually involved in litigation, and js not 
ordinarily available for the payment of depositors and other creditors, 
until after long and expensive litigation. This must be considered in 
determining its value, as an asset, and therefore whether or not, notwith- 
standing the claim, the corporation is insolvent at the time assessments 
are to be made, or was insolvent at the time they were made against 
stockholders. The finding of the Corporation Commission that a bank- 
ing corporation is insolvent, and that therefore its stockholders are 
hable to assessment, 1s presumed to be correct. In any event, stock- 
holders who have paid their assessments, after the expenses of the 
liquidation have been paid, and all of the habilities to depositors and 
other ercditors have been discharged, are entitled to the money re- 
maining in the hands of the Corporation Commission, to be paid to 
them pro rata. 

We concur with the learned judge who presided at the hearing in the 
Superior Court that the statute does not violate provisions of the Con- 
stitution of the United States, or of the Constitution of this State, with 
respect to due process of law; that the statute is constitutional in all 
respects, and that, upon the facts agreed at the hearing, the assessmeut 
is valid. The order is 


Affirmed. 
Stacy, C. J., concurs in result only. 


Brocpen, J., concurring in result. I have grave doubt as to the con- 
stitutionality of the statute because it does not provide for notice to the 
stockholder before judgment and execution. Execution cannot issue 
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except upon a regular judgment, regularly obtained according to law. 
I-do not agree that the judgment mentioned in the statute, is a tadpole 
judgment. It appears to me that it is a full fledged “rog from the 
hegiuning. Furthermore, the only ease cited to support this phase of 
the statute is the Bennett case, It is to be noted, however, that the 
Georgia statute expressly provides for personal notice before judgment. 

It is declared in the opinion, “.An appeal stays execution to enforce 
the assessment.” Consequently, a stockholder cannot be compelled to 
pay until his defense has been determined by a jury. This result saves 
the day. 

I am authorized to say that Clarkson, J., concurs in this view of 
the case. 








PENDER COUNTY, NORTH CAROLINA, vo A. W. KING, SHERIFF OF 
PINDER COUNTY, Anno THE NATIONAL SURETY COMPANY or NEW 
YORK: J. Eg. HENRY, N. H. LOCKHART, JAMES A. DEW, J. M. 
MARSIIALL, R. bk. MOORE, C.D. McGOWAN, R. LI. BATTS ann MRS. 
LORENA B. HUMPHREY, ADMINISTRATRIX OF J. T. BLAND, DECEASED. 


(iled 10 April, 1929.) 


1. Principal and Surety B a—Separate cause of action exists on each bond 
of sheriff given for successive terms. 

The various bonds separately required to be given by the sheriff for 
the proper accounting for and paying of moneys received by him as 
sheriff! by the provisions of C. 8., 39380, impose a distinct liability on the 
sureties on ench bond separately for the terms of office for which given, 
and where one is given by the same surety for the same sheriff for more 
than one successive term, the giving of the bond for the succeeding term 
does not discharge the bond previously given nor release the surety from 
liability thereon, and a separate cause of action lies against the surety 
on the bond for each term. 





2. Principal and Surety B c—Liability of surety on sheriff’s bond un- 
affected by statutes changing salary. 

The liability of a surety on a sheriff’s bond, given under the provisions 
of C. S., 3930, is not affected by the fact that the sheriff, pending the 
life of the bond, has been put upon a salary instead of a fee basis, or the 
ainount of his salary has been changed under the authority of a statute. 


3. Principal and Surety B c—tLiability of surety on sheriff's bond when 
he is appointed by county commissioners. 


Where under the provisions of C. S., 3982, the board of county com- 
missioners has declared the office of sheriff of that county vacant for his 
failure to give the bonds required by C. S., 3930, and hes appointed an- 
other who likewise failed to give the bonds, and has again appointed the 
former sheriff, who gives the necessary bonds and then qualifies, his 
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term is by virtue of his appointment by the board of county commis- 
sioners, and the liability of the sureties on his official bonds commences 
from the time of his appointment. 

4, Pleadings D c—Demurrer for misjoinder of parties and causes in action 
against sheriff and his sureties on bonds for successive terms. 

Where a sheriff bas been clected for successive terms of office, and ap- 
pointed fur a third term by the county commissioners after the oflice for 
his third term had been declared vacant, an action against him and the 
sureties on his bonds given under the provisions of C. 8., 3950, for de- 
faleation during the successive terms is a misjoinder of parties and 
causes of action, and a demurrer thereto is good. 


AppeAL by plaintiff from Harris, J., at January Term, 1929, of 
Penper. .Afhrmed. 

Facts alleged in complaint: (1) A. W. King was duly elected sheriff 
of Pender County, at the general election of 1922, for a term of two 
years, and filed an “execution” bond, as required by law, in the sum of 
$5,000. He also filed a bond with the National Surety Company of 
New York, defendant, as surety, in the sum of $35,000, as required by 
law, for the collection and accounting for all county and other local 
taxes, and entered upon the discharge of his duties on the first Monday 
in January, 1923. (2) He was reélected at the general election in 1924, 
for a term of two years and filed an “execution” bond, as required by 
law, in the sum of $5,000, and also filed a bond with the National 
Surety Company, defendant, as surety, in the sum of $35,000, as re- 
quired by law, for the collection and accounting for all county and other 
local taxes, and entered upon the discharge of his duties, on the first 
Monday in December, 1924. (3) He was reélected at the general elec- 
tion in 1926, and held over until 3 January, 1927, when the board of 
county commissioners of Pender County declared the sheriff’s office 
vacant and appointed another sheriff, on account of the said King 
having failed to account for and settle the taxes for the year 1925, and 
file bond as required by law. On 4 April, 1927, the said board of 
county commissioners of Pender County declared the office vacant on 
account of the appointee of the board having failed to file bond as re- 
quired by law and appointed defendant, King, sheriff, who filed an 
“execution” bond in the sum of -$5,000, as required by law, with the 
National Surety Company of New York, as surety; also a bond for 
the faithful collection and accounting for all county and other local 
taxes, as required by law, in the sum of $30,000, with J. T. Bland, Sr., 
J. E. Henry, N. H. Lockhart, James A. Dew, J. M. Marshall, R. E. 
Moore, C. D. McGowan, and R. L. Batts. All of the bonds are recorded 
in the office of the register of deeds of Pender County. That one of 
the duties of the office of the sheriff of Pender County is to collect 
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the taxes, and the said defendant has been the only tax collector for 
Pender County since he was first inducted into office on the first 
Monday in January, 1923, and continued to collect taxes from 3 
January, 1927, to 4 April, 1927, and thereafter. 
The following taxes, ete., collected by defendant King, sheriff, have 
not been aecounted for by him: 


CGarvsburg Mfg. Co., 1926 taxes, collected 4-30-27. $5,676.57 


DS, (Garr L926: TANS 5 acndiecate eorancuserteiie de saeeaeae es — 4158.10 
I). D. Sparkinan, Jr., 1926 taxes, collected 6-29-27... 184.74 
SOT s ECCS.” ici descrceontencsa. Pvapromeeetietasicereaeeete estes ae 375.65 

$6,395.06 


17.00 from Ransom Tate, col., on 1923 taxes in Union Township, 
paid 81 December, 1923, 

£24.73 from C. B. Bordeaux for 1922 taxes, in Canetuck Township, 
paid 19 April, 1924. 

£93.00 from G. Kornegay for 1923 taxes, In Burgaw ‘Township, paid 
i4 October, 1924. 

That the plaintiff has made demand on defendant, A. W. Ising, for 
settlement of said amounts, and he has failed and refused to settle same. 
That J. T. Bland, Sr., is dead and Lorena B. Humryhrey has been 
duly appointed administratrix of his estate. 

The following demurrer was filed by defendants: “1. There is a mus- 
joinder of causes of action, and also a misjoinder of parties defendant, 
for that the complaint alleges that the defendant, A. W. King, was 
sheriff of Pender County for three separate terms of two years each, 
that the National Surety Company was on his bond as tax collector for 
two terns, and the other defendants were sureties on his tax bond for 
the term beginning 4 April, 1927, and ending the first Monday in 
December, 1928, and that the individual defendants, sureties on said last 
mentioned bond, are not in any way lable for, or interested in, any 
alleged shortage for any time prior to the date of the bond, and for 
that the National Surety Company is not interested or suable for any 
alleged shortage or failure to account on the part of the sheriff for 
funds that came into his hands during his last term of office. (2) For 
that there is a misjoinder of causes of action, for that causes of action 
are alleged growing out of the first term of office and of the second term 
of office, and the third term of office of Sheriff King, whereas, the law 
requires settlement to be made with the sheriff every year, and that 
certainly the alleged shortages during each term of office would be 
necessarily a separate cause of action. (3) There is a defect as to 
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parties defendant, in that the National Surety Company 1s not inter- 
ested in the causes of action against the individual defendants other 
than A. W. King, and said individual defendants are not in any way 
interested in the causes of action alleged against the National Surety 
Company and A. W. King. 

The court below sustained the demurrer. The plaintiff assigned error 
and appealed to the Supreme Court. 


C.F. McCullen for plaintiff. 
fsaae C. Wright and David Hf. Bland for defendants. 


Crarkson, J. CC. 8., 3930, is as follows: “Sheriff to execute three 
bonds. The sheriff shall execute three several bonds, payable to the 
State of North Carolina, as follows: One conditioned for the collection 
and settlement of State taxes according to law, a sum not exceeding the 
amount of the taxes assessed upon the county for State purposes in the 
previous vear. One conditioned for the collection and settlement of 
county and other local taxes according to law, a sum not exeeeding the 
amount of such county and other local taxes for the previous vear. The 
third bond, for the due execution and return of process, payment of 
fees and moneys collected and the faithful execution of his office as 
sheriff, shall be not more than five thousand dollars, in the discretion 
of the board of county commissioners, and shall be conditioned as 
follows 

“Vhe condition of the above obligation is such that, whereas the above 
DOUNCON ..chacervecews. is elected and appointed sheriff of se 
County; if, therefore, he shall well and truly exeeute and due retin 
make of all process and precepts to him directed, and pay and satisfy 
all fees and sum of money by him received or levied by virtue of any 
process into the proper ofhee into which the same, by the tenor thereof, 
ought to be paid, or to the person to whom the same shall be due, his 
executors, administrators, attorneys, or agents; and in all other things 
well and truly and faithfully execute the said office of sheriff his 
continuance therein, then the above obligation to be void; otherwise to 
remain in full force and effect.” The State now assesses no tax on 
land in a county for State purposes. In the present action the secoud 
and third bonds were given. C. S., 3981, county commissioners to take 
aud approve bonds. C. S., 3932, duty of county commissioners when 
bond insufficient, ete. 

“After a thorough examination of the authorities this Court held in 
S. v. Martin, 188 N. C., 119, that each bond of a clerk is liable only 
for defaleations occurring during the term for which the bond is given, 
even though the principal and surety be the same for all terms. Stacy, J., 
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writing for the Court, said: ‘Each term, like every tub of Macklinian 
allusion, must stand on its own bottom.” Gilmore v. Walker, 195 
N. C., at p. 464. Jacksonville v. Bryan, 196 N. C., 721. 

It is settled in this jurisdiction that when the term of office 1s more 
than one year official bonds given by an ofhcer during any one term 
of office are cumulative, and the new bond does not discharge the old 
one. S. rv. Martin, supra; Oats v. Bryan, 14 N. C., 451; Bell v. Jasper, 
37 N. C., 597; Moore v. Boudinot, 64 N. C., 190; Pickens v. Mller, 
S3.N. C., 544; Fidelity, ete., Co. v. Fleming, 182 N. C., 382, 

The National Surety Company of New York, as surety, was liable 
for the alleged defaleation of Sheriff King for (1) The first term of 
two years—King qualified the first Monday in January, 1923 (should 
have qualified first Monday in December); (2) Second term of two 
years qualified first Monday in December, 1924. King was reelected in 
gencral election of 1926, and held over until 3 January, 1927, and on 
account of not making settlement and filing bond the office was declared 
vacant. C.8., 3926, 3931. Lenoir County v. Taylor, 190 NX. C., 336. The 
appointee of the board of county commissioners of Pender County, hav- 
ing failed to give bond, the office again was declared vacant and King 
appointed sheriff. He filed, on 4 April, 1927, an “execution” bond in 
the sum of $5,000, with National Surety Company of New York, as 
surety, and for the faithful collection and accounting for all county 
and local taxes as required by law a bond in the sum of $30,000, with 
J. T. Bland, Sr., and others as sureties. 

All the taxes and fees unaccounted for by King, sheriff, appear from 
the record were collected in the years that the National Surety Com- 
pany of New York was on his bond, except taxes $5,676.57, collected 
30 April, 1927, and $184.74 collected 29 June, 1927. 

The third term King held the office of sheriff, not by virtue of his 
election, as he failed to comply with the law and was disqualified, an- 
other was appointed and he did not qualify, and King was then 
appointed sheriff by the board of county commissioners of Pender 
County, and held the office by virtue of the statute. 

It is said in Lenoir County v. Taylor, supra: “Upon the failure of a 
sheriff-clect to give bonds required by law, the board has power to elect 
some suitable person in the county as sheriff for the unexpired term.” 
QC. S., 3932, 

The board it is presumed elected a suitable person sheriff, who did not 
qualify and his office was declared vacant, and King was appointed 
sheriff and qualified and gave the bonds required. He held by virtue 
of his appointment, not his election. Chapter 482, Pulblic-Local Laws 
1921, appheable to Pender County, put the sheriff and other officers 
on a salary basis. Section 7, is as follows: “The officcrs hereinbetore 
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mentioned shall faithfully perform all the duties of their several offices 
imposed upon them by law, and shall receive no other compensation or 
allowance whatsoever for any extra or additional service rendered to the 
county or State governmental agencies, and they shall be hable to all 
the pains and penalties now or hereafter provided for failure to perform 
the duties of their several offices.” This act merely placed the sheritf on 
a salary instead of a commission basis. 

In Commissioners v. Bain, 173 N. C., at p. 378-9, it is said: “It has 
been the custom in this State for the retiring sheriff to collect the taxes 
due on tax lists already in his hands, and this custom has the sanction of 
numerous judicial decisions: In Fitts v. Hawkins, 9 N. C., 396, Taylor, 
C. J., says: “\ sheriff who is elected for the first time has nothing to do 
with the list of the preceding year before he was in office. The clerk has 
delivered them to his predecessor, who alone has authority to collect 
under them; and the law makes no provision for setting them over to 
the new sheriff, as in case of prisoners and writs. If he receive the lists 
and collect the taxes, it must be in consequence of some private arrange- 
ment between the predecessor and himself, which cannot undoubtedly 
bind his sureties in this form of proceeding, for if it could they would 
be responsible for two years instead of one (at that time sheriff’s term 
was one vear). If the sheriff is reélected he is then bound to collect the 
taxes of the preceding year; but this is by virtue of his former appoint- 
ment, and under the responsibilty of his old bond.’” See eases cited 
in the opinion. 

The appointment of King as sheriff by the board of commissioners 
of Pender County on 4 April, 1927, made him a new sheriff, he did not 
eomply with Publhe-Local Laws 1927, chapter 128. Section 10 of the 
act, relative to other things, also increased the sheriff’s salary to $4,800 
per annum. 

It may be noted the decisions on the questions involved are often 
governed by local as well as general statutes. 

The question involved: Can one action, under the facts and cireum- 
stances of this case, be brought against King, for alleged defaleations, 
and the National Surety Company of New York, his surety, on the 
bonds for the first two terms mentioned and on the “exceution” bond 
for appointment term and against J. T. Bland, Sr. (his administratrix) 
and others, his sureties, for the term which he was appointed and not 
elected? We think not. 

In Bank v. Angelo, 1938 N. C., at p. 578, citing numerous authorities, 
it is said: “It is well settled that where there is a misjoinder, both of 
parties and causes of action, a demurrer is interposed upon this ground, 
the demurrer should be sustained and the action dismissed.” 
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King and his sureties all demurred to the complaimt. The demurrer 
must be sustained. Blackmore v. Winders, 144 N. C., 212, 1s not apph- 
eable from the facts on this record, 

Is Sheriff King’s “execution” bond lable for fees which it is alleged 
that he eolleeted as sheriff when he was placed on a salary basis# We 
think so. 

The third bond and the form set forth by the statute requires, in 
clear language, payment of fees and money collected. The bond required 
shall not be more than $5,000. C. S., 3930, supra. Under Public-Local 
Laws 1921, ch. 482, sec. 7, supra, the salary basis does not affect the 
provisions of the bond. ‘The statute, section 7, says “Shall be lable to 
all the pains and penalties now or hereafter provided for failure to 
perform the duties of their several offices.” To the same effect Is 
section 10 of chapter 123, Public-Local Laws 1927. 

As to the second ground of demurrer, as to misjoinder of several 
‘auses of action, see C. 8., 507, 516; 8S. uv. WcCanless, 193 N. C., 200. 

As to the third ground of demurrer, as to defect of parties, see 
N. C. Code 1927, amotated; C. S., 511. We think it unnecessary to 
cousider the second and third grounds of demurrer. 

The demurrer is sustained as to all the defendants. J*or the reasons 
stated, the judgment below 1s 


Afhirmed. 





WINDSOR REDRYING COMPANY sy AND TILROUGH Irs RECEIVERS, M. B. 
GILLAM anp J. H. BONNER, BY THE CourT REGULARLY APPOINTED, Y. 
W. B. GURLEY, J. C. BELL, J. LE. PRITCHARD, J. 'T. STOKES Aanp 
W. LL. POWELL, TPrapinec as POWELL & STORES: H. M. BELL, VP. R. 
GILLAM anp THOMAS GILLAM, Jr., Iexecuroxs or THOMAS GILLAM ; 
Kk. L. GATLING, MARY G. FREEMAN, AbDMINISTRATRIX OF J. W, PFREE- 
MAN: J. B. GILLAM, C. W. SPRUILL, W. 8S. PRITCHARD, B. GOLD- 
STIEIN, P. R. GILLAM, ADMINISTRATOR or FRANCIS GILLAM;: P. R. 
GILLAM, ASA B. PHELPS sy §8. I. PUELPS, RECEIVER, AND J. EF. 
WHITE. 

(Filed 10 April, 1929.) 


1. Limitation of Actions A b—Construction of statutes in action for 
amount unpaid on capital stock of corporation. 
The application of the three-year statute of limitations, C. 8., 441(1), 
will be construed in regard to the unpaid balance due a corporation by a 
subscriber to its capital stock, in pari materia with C. S., 1165, authoriz- 
ing a call on them for assessments by the directors of the corporation 
from time to time, and C. S., 1160, creating an obligation on each stock- 
holder, enforcible by the receiver, for the amount due on his subscription 
necessary to satisfy the creditors of the corporation. 


Cr 
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2. Limitation of Actions A b—Limitation of action for amount unpaid on 
capital stock of insolvent corporation. 

While as to the stockholders the three-year statute of limitations on 
the amount unpaid on subscriptions to the capital stock of a corporation 
will run from the time of demand by the directors, it is otherwise as to 
the ereditors where the corporation has become insolvent, for in the latter 
cease the capital stock is regarded as a trust fund for the benefit of 
creditors, and the statute will begin to run from the demand of the 
receiver, representing the creditors, under the order of the court. C. &S., 
441(1), 1160, 1165. 


APPEAL by plaintiffs from J/idyette, J., and a jury, at August Term, 
1928, of Brertriz. Reversed. 

A corporation, known as the Windsor Redrying Company, was organ- 
ized under the laws of North Carolina, on 25 February, 1920, to further 
the tobacco market in the town of Windsor, N. C., Bertie County, and 
that section of the State, by redrying tobacco. Numerous persons sub- 
seribed for stock in the corporation. Some of the defendant subscribers 
to stock have paid part of their subseription aud the balance is unpaid. 
The main defense relied on by the defendants was the statute of lmuita- 
tions, which each plead. 

Four calls of 25 per cent for payment of subscriptions to stock were 
made by order of the directors and stockholders of the corporation, on 
each of the defendants who are being sued, between 1 March and 1 Sep- 
tember, 1920. 

HI. M. Bell, Secretary of the corporation, testified: “Q. In what in- 
stallments, if any, were you directed and authorized to make the calls’ 
Ans. Twenty-five per cent. Q. In pursuance of that order by the direc- 
tors did you make all the calls? Ans. Made four calls. Q. Between 
what times, as near as you ean tell, did you make them? Ans, Between 
the first of March and the first of September, 1920. Q. Did you make 
those calls on each of these defendants who are being sued? Ans. Yes, 
Sie? 

‘The company has become hopelessly insolvent. .A judgment had’ been 
taken on 5 November, 1923, against the corporation by W. T. Tadlock 
for $2,705.65, interest and costs. In an action brought by W. B. Gurley 
against Windsor Redrying Company, M. B. Gillam and J. H. Bonner 
were appointed temporary receivers on 17 January, 1924, and made per- 
manent receivers on 6 February, 1924, to wind up the affairs of the cor- 
poration. In November, 1924, W. T. Tadlock filed petition for permis- 
sion to be made a party plaintiff, in order to require the suits to be 
brought against stockholders who had not paid their subscriptions. Suit 
was ordered to be brought against delinquent stockholders by order of 
the court on 30 January, 1926. At February Term, 1926, the court ap- 
pointed H. G. Harrington referee, and giving him instructions to ascer- 
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tain who the stockholders were and the names and amounts of those who 
had not paid their subscriptions for stock and make report to the court. 
In the present action no minute book of the transactions of the corpora- 
tion was kept. The minutes were kept by the Secretary “on a little piece 
of paper.” The original subscription lst was lost by the president, 
showing the names of the incorporators and amounts subscribed. One 
hundred dollars reward was offered to any one who “could find it.” Mr. 
Ifarrington’s report was filed 20 June, 1927. Demand on the defend- 
ants, stockholders, for their unpaid subscriptions were made shortly after 
20 June, 1927, by plaintiffs, receivers. This was the first and only 
effort made by the receivers to collect the unpaid subscriptions. The 
order of court was made August Term, 1927, directing the receivers to 
bring this action. This action was instituted on 3 February, 1928, to 
obtain necessary funds from the delinquent subseribers to stock to pay 
the outstanding indebtedness of the insolvent corporation. 

It was admitted by all defendants that at the time the receivers were 
appointed the indebtedness of the corporation to creditors was 1n excess 
of its available assets, plus the amount of unpaid subscriptions to stock 
now being sued for. 

The issue submitted to the jury was as follows: “Is plaintiff’s cause of 
action against the defendants, and each of them, barred by the statute 
of limitations, as alleged in the answer?” 

The court charged the jury, “If you believe the evidence and find the 
facts to be true as sworn to by the witnesses in this case to answer the 
issue Yes.’ To the charge plaintiffs excepted and assigned error. In apt 
time the plaintiffs asked the court to charge the jury, “that if they 
believe all of the evidence and find the facts to be as teszified to by the 
witnesses to answer the issue No.” This the court refused to charge, 
and to such refusal the plaintiffs excepted and assigned error. 


Winston & Mathews for plaintiffs. 
J. B. Davenport, J. A. Pritchett and Stephen C. Bragaw for de- 
fendants. 


Crarxson, J. The only question we think necessary to consider: Is 
this action barred by the statute of hmitations? We think not. 

The defendants plead the three-year statute of lim:tations, C. S. 
441(1): “Upon a contract, obligation or hability arising out of a con- 
tract, express or imphed, except those mentioned in the preceding sec- 
tions.” 

This is a general statute and it must be construed in pari materia 
with the statutes relating to corporations. 

Section 1165, C. S., in part, is as follows: “The directors of a corpora- 
tion may, from time to time, make assessments upon the shares of stock 
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subscribed for, not exceeding, in the whole, the par value thereof, re- 
maining unpaid; and the sums assessed shall be paid to the treasurer at 
such times and by such installments as the directors direct,” ete., and 
provides for the sale of the share or shares of delinquent subscribers 
after notice. This provision is substantially sections 23, 24 and 25, 
Public Laws 1901, chapter 2, entitled “An act to revise the corporation 
law of North Carolina.” It will be noted that this says the directors 
of a corporation. 

©. S., 1160, is as follows: ‘“‘Where the capital stock of a corporation 
has not been paid in and the assets are insufficient to satisfy its debts and 
obligations, each stockholder is bound to pay on each share held by him 
the sum necessary to complete the amount of such share, as fixed by the 
charter, or such proportion of that sum as 1s required to satisfy such 
debts and obligations,” ete. This is substantially the same as Public 
Laws 1901, ch. 2, sec. 22. 

R. R. v. Avery, 64 N. C., 491, is cited by defendants as authority on 
the plea of the statute of hmitations. The gist of that case is as fol- 
lows: “Where the charter of a railroad company provided, that upon 
the failure by subscribers to its stock to pay installments as called for, 
‘the directors may sell at public auction,’ ete., such stock, and, in case 
enough were not produced thereby to satisfy the subscription, might sue 
for and recover the balance from such subscriber: /Te/d, that upon a 
failure by a subscriber to pay installments as called for, it was optional 
with the company to bring suit against him without making sale as 
above or, to sell, and sue for the balance. Also that the plea of the 
statute of hmitations barred a recovery of so much of such subscription 
as was included in calls made more than three years before suit was 
commenced.” In that case the Court said, at p. 493: “Of course then, 
the statute commenced to run when the cause of action accrued, to wit, 
as to each installment, when it became due by the call of the company. 
3 Parsons on Contr., 93. If a bill or note be payable by installments, 
the statute begins to run from the date of each installment respectively. 
Gary tt ingot. 2 DB. ee aot 

It will be noted that the charter of the Western Railroad Company in 
the above case made provisions for calls similar to C. §., 1165, by its 
directors. That action was brought by the corporation against the sub- 
scriber. Here C. S., 1160, supra, makes provision for the payment of 
debts of the corporation by the subscribers of unpaid capital stock. 

In the case of Cooper v. Security Co., 127 N. C., 219, this Court said 
at pp. 220-1: “The opinion of the Court in Hatch v. Dana, 101 U. S., 
205, contains a full discussion of this question, and is a direct decision 
on the point now before us. The syllabus of the decision, which is sup- 
ported by the opinion, is in these words: ‘Creditors of an incorporated 
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company who have exhausted their remedy at law can, in order to obtain 
satisfaction of their judgment, proceed in equity against a stockholder 
to enforee his liabilty to the company for the amount remaining due 
upon his subscription, although no account 1s taken of the other indebt- 
edness of the company, and the other stockholders are not made parties, 
although by the terms of their subscription, the stockholders were to 
pay for their shares ‘as called for’ by the company, and the latter had 
not called for more than thirty per cent of the subscriptions. 

(p. 222). The defendant company is the agent of the defendant dtouk. 
holder. We will refer to /lawhins v. Glenn, 181 U. S., 319, in support 
of his Honor’s view on the statute of limitations, where it is held that 
the statute does not run, as against subseriptions to stock payable as 
called for, and the principal cannot object, and say that his agent failed 
in his duty, and thereby defeat creditors.” 

It is contended by defendant that Hawkins v. Glenn dees not bear out 
the construction given to it by this Court in = Coe) case and refers 
to U.S. Supreme Court Reports Digest, Vol. 6, Limitation of Actions, 
but under (b) this is said: “The statute of re does not com- 
menee to run in favor of a stockholder of a company sued for an install- 
ment due on his stock, until a formal call or assessment has been made 
by the company or by an order of the Court. (Italies ours.) Hawkins 
vt. Glenn, 131 U. S., 319, 9 Sup. Ct. Rep., 739; (Anno.), 33; 184; 
Glenn v. Liggett, 1385 U.S., 533, 10 Sup. Ct. Rep., 867, 34, 262; Glenn 

Marbury, 145 U.S., 499, 12 Sup. Ct. Rep., 914, 36, 790.” 

Iereafter we will draw the distinction as to the application of when 
the statute of limitation commences to run as between the corporation 
and its stockholders and the creditors and the stockholders for unpaid 
subscriptions to stock under our statute. The first when a formal eall or 
assessment has been made by the corporation or its stockholders; second, 
by the receiver representing the creditors by an order of the court. 

In Glenn v. Marbury, supra, at p. 507, it is said: “In conformity 
with Hawhins v. Glenn, and Glenn v. Liggett. we hold that limitation 
commeneed to run, in favor of the present defendant, only from the 
order in the Virginia court making the call or assessment on subscribers 
of stock. Glenn rv. Williams, 60 Md., 93, 122, 123.” 

In Harrigan v. Bergdoll, 270 U. S., at p. 564, this is said: “The 
nature, the extent, and the conditions of the ability of a stockholder on 
account of stock not full paid depend primarily upon the law of the 
State or county by which the corporation was created. Glenn v. Lig- 
gett, 185 U. S., 5838, 548, 384 LL. Ed., 262, 268, 10 Sup. Ct. Rep., 867. 
Compare Benedict v. Ratner, 268 i De 33 Don ood 09 Te Wd 991 ONE, 
45 Sup. Ct. Rep., 566. That law haat whether the linbility ij is to 
the corporation or is to ereditors.” Bronson v. Schneider, 49 Ohio, 438. 
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The Cooper case was decided 27 November, 1900. In 1901, C. S., 
1160, supra, was enacted, following the trend in the Cooper case, looking 
towards protecting creditors, and provided that where the capital stock 
of a corporation had not been paid in and the assets are insufficient to 
satisfy its debts and obligations, each stockholder 2s bound to pay on 
each share held by him, ete., up to the amount of their subscription to 
pay the debts. The directors and stockholders in the present case di- 
rected the calls which was done, but did not follow it up and enforce 
payment by action. If this had been done, assets may have been realized 
sufficient to pay the creditors in whole or in part. 

It is well settled in this jurisdiction and generally in the courts of the 
States of this Union; that they go very far to protect corporate creditors 
and it is the settled doctrine that capital stock, and especially unpaid 
subscriptions to the capital stock constitute a trust fund for the beneft 
of the creditors of the corporation. Upon the faith of the capital stock, 
composed of paid and unpaid subscriptions, credit is given to the cor- 
poration and the public dealing with the corporation has a right to 
assume that the capital stock either in money or money’s worth will be 
paid in to pay the corporation creditors. Marshall Foundry v. Killian, 
99 N. C., 501; Hill v. Lumber Co., 113 N. C., 178; Bank vo. Cotton 
Mills, 115 N. C., 507; Holshouser v. Copper Co., 188 N. C., 248; Silk 
Clo. v. Spinning Co., 154 N. C., 421; Drug Co. v. Drug Co., 178 N. C.,, 
502; Bassett v. Cooperage Co., 188 N. C., 511. N.C. Code, 1927, Anno., 
sees, 1156, 7, 8. 

The unpaid stock subscriptions constitute a trust fund for the benefit 
of creditors. The stockholders sclect the directors of the corporation, 
who are their agents and operate for the stockholders the business of the 
corporation, for which it was organized. A call by the directors of the 
corporation, duly authorized, upon the stockholders for unpaid subserip- 
tions to stock, so far as the rights of the stockholders in the corporation 
are concerned, the statute of limitations would begin to run from the 
time demand was made as to them, but not as to ereditors. The stock- 
holders and directors are trustees for the creditors. The demand by the 
directors of the corporation, an agency of the stockholders, would bind 
the stockholders so far as their rights were concerned, in regard to the 
statute of limitations. The directors and stockholders being trustees for 
the creditors, a demand by the receivers of the insolvent corporation 
representing the creditors for the unpaid subscriptions, the statute of 
limitations would begin the run when the order of the court was made. 
This course is logical and orderly, and, whatever may be the decisions in 
other courts, which we hare examined with care, we think this is con- 
sonant with justice and good faith to those who give eredit to a corpora- 
tion relying on the capital stock to be paid. In reaching this conclusion, 
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we give force to C. S., 1160, passed for the protection of creditors. We 
think that the statute of limitations begins to run when the receiver 
appointed to wind up the affairs of an insolvent corporation has been 
ordered by the court to make a call and has made a demand on the stock- 
holders who had not paid their subscriptions. In the present action this 
demand was made by order of the court by the receivers shortly after 
20 June, 1927, and the suit commenced on 3 February, 128, and, there- 
fore, this action 1s not barred by the statute of limitations. For the 
reasons given, the judgment of the court below is 
Reversed. 








STATE v. JETHRO VICKERS. 
(Filed 10 April, 1929.) 


1. Husband and Wife A d—Judgment for support of abandoned wife suffi- 
ciently definite. 


A judgment that the defendant be confined in the common jail for 
one vear upon each count in the indictment, the term under one count to 
begin at the expiration of the term under the other, the judgment to be 
fully satisfied at the expiration of both terms, with provision that the 
judgment be suspended upon the payment to his abandoned wife and 
children certain monthly sums for a definite period and the giving of a 
bond for compliance therewith, is in this case held to be sufficiently 
certain and definite in its terms. 


1 


Criminal Law L e—Refusal to hear evidence in executing suspended 
sentence within discretion of court and not reviewable. 


The refusal of the judge to hear evidence in executing judgment under 
& suspended sentence is a matter within his legal discretion and is not 
reviewable on appeal. 


APPEAL by defendant from Devin, J., at December Term, 1928, of 
Dturuam. Affirmed. 

At the trial of this action in the Superior Court of Durham County, 
May Term, 1928, defendant pleaded guilty to both counts in the indict- 
ment. From the judgment on these pleas, defendant appealed to the 
Supreme Court, contending that the judgment was void for that it was 
indefinite, with respect to the terms of payments to be made by him for 
the support of his wife and children. 

The appeal was heard at the Fall Term, 1928, of the Supreme Court, 
196 N. C., 239, 145 8. E., 175. The action was remanded to the end that 
the terms of the order, made pursuant to C. S., 4449, be more definitely 
prescribed and set forth in the judgment. 

From judgment, in accordance with the opinion of the Supreme 
Court, defendant again appealed to the Supreme Court. 


N.C.) SPRING TERM, 1929. 63 





STATE v. VICKERS, 





Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 
J.W. Barbee and Victor 8S. Bryant for defendant. 


Per Curiam. The terms of the judgment from which the defendant 
in this action has again appealed to this Court, are definite. It is 
adjudged that defendant be confined in the common jail of Durham 
County, for one year upon each count in the indictment to which he has 
pleaded guilty, the term under the judgment on the second count to 
begin at the expiration of the term under the judgment on the first 
count. During said confinement, defendant is assigned to work on the 
public roads of Durham County. After such confinement, defendant will 
be entitled to his discharge. The judgment will then be fully satisfied. 

It is provided, however, that the judgment shall be suspended upon 
the conditions specifically set out therein. These terms are reasonable, 
and not oppressive. They may be accepted or not by defendant, as he 
may determine. By the conditions imposed for the suspension of the 
judgment, defendant is required only to discharge the duty which under 
the law he owes to his wife and children. If he discharges this duty, 
the judgment will not be executed; if he fails to discharge this duty, he 
must abide the judgment. 

The amounts to be paid monthly by defendant for the support of his 
wife and children were agreed to by defendant and counsel for his wife 
and children. He is required to pay to his wife the sum of $30.00 on 
the tenth day of each month, for the period of four years, or for such 
part of said four years as she shall remain his lawftl wife. He 1s 
further required to pay the sum of $15.00 on the 10th day of each 
month for the support and maintenance of each of his children, until 
such child shall arrive at the age of 18. In the event that defendant 
accepts the conditions of said judgment, and undertakes to pay said 
suins for the support of his wife and children, he is required to file 
with the clerk of the court a bond in the penal sum of $1,000, condi- 
tioned for the payment of the sums specified. The judgment, in the 
event he files said bond is suspended; upon default in the conditions of 
the bond, its penal sum shall be paid to the clerk to be applied by him 
to the payment of the sums required of defendant for the support of his 
wife and children, respectively. 

There was no error in the refusal of the court to hear evidence tend- 
ered by defendant upon the motion of the solicitor for the State for 
judgment. This was in the discretion of the court, and his action is not 
reviewable by this Court. The judgment is 

Affirmed. 
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LISS LIPSCOMB v. GEO. H. COX ann H. C. PERKINS. TRADING As 
COX & PERKINS. 


(Iriled 10 April, 1929.) 


1. Master and Servant C g——Contributory negligence of servant bars his 
recovery. 

A servant's action against the master for damages for negligently 
injuring him while engaged in blasting rock in a quarry is barred by an 
adverse verdict on the issue of contributory negligence, 

2. Negligence C d—Burden of proving contributory negligence. 

The burden of proof is on the defendant on the issue of contributory 
negligence in a personal injury action. 

3. Appeal and Error J e—Error must be prejudicial to appeNant to en- 
title him to a new trial. . 

The appellant is not entitled to a new trial for error of law relating 
to an issue answered by the jury in his favor. 

4. Trial FE c—Charge sufficient without charging alternate propositions 
of law. 

Where the trial judge has charged correctly and fully upon the issue of 
coutributory negligence in regard to the defendant, it is not error for him 
to fail to charge the alternate propositions of law in regard to the plain- 
tiff, under the provisions of C. S., 564, requiring him to charge upon the 
principles of law arising from the evidence in the case. 


APPEAL by plaintiff from Voore, J., at February Term, 1925, of 
Forsytu. Affirmed. 

This action was begun and tried in the Forsyth County Court, by 
ifird, J., and a jury. The issues were answered as follows: 

“1. Was the plaintiff injured by the negligence of defendants, us 
alleged in the complaint? Answer : Yes. 

“2. Did the plaintiff by his own negligence contribute to his injury, as 
alleged in the answer? Answer: Yes. 

“3. What damages, 1f any, is the plaintiff entitled tc recover of de- 
fendants? Answer: ....... a 

From judgment of the Forsyth County Court on the foregoing verdict, 
plaintiff appealed to the Superior Court of Forsyth County, assigning 
errors at the trial. 

From judgment of the Superior Court, overruling each and all of 
plamtiff’s assignments of error on his appeal to said court and affirming 
the judgment of the Forsyth County Court, plaintiff appealed to the 
Supreme Court. 


Archie Blledge and Parrish & Deal for plaintiff. 
Manly, LHendren & Womble for defendants. 
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Per Curtam. During the month of August, 1926, plaintiff was an 
employee of defendants. Defendants were then engaged in the operation 
of a rock quarry in Forsyth County. This action is for the recovery 
of damages for personal injuries, resulting from an explosion of dyna- 
mite, which plaintiff, as an employee of defendants, was using in blast- 
ing rocks, at defendants’ quarry. 

The jury has found that plaintiff was injured by the neghgence of 
defendants, as alleged in the complaint, but that plaintiff, by his own 
negligence, contributed to his injuries, as alleged in the answer. Plain- 
tiff’s recovery in this action is, therefore, barred by his contributory 
negligence. He contends, however, that he is entitled to a new trial, 
because of errors at the trial in the Forsyth County Court, which he 
duly assigned on his appeal to the Superior Court of Forsyth County. 

On his appeal to this Court, plaintiff contends that there was error 
in the judgment of the Superior Court, overruling his assignments of 
error, and affirming the judgment of the county court. This conten- 
tion is not sustained. There was no error in overruling plaintiff’s assign- 
ments of error based on exceptions at the trial to the exclusion of testi- 
mony offered by plaintiff as evidence pertinent to the first issue. The 
answer of the jury to this issue was favorable to plaintiff. Nor was 
there error in the instructions of the court to the jury, with respect to 
the second issue. It is not contended that the instructions as given 
were erroneous; plaintiff contends that there was error in the failure of 
the court to instruct the jury in accordance with the requirements of 
the statute. C. S., 564. The charge of the court to the jury is set out 
in the case on appeal. It is full, clear and correct. The principle upon 
which a new trial was ordered by this Court in Mehaffey v. Appa- 
lachian Const. Co., 194 N. C., 717, 140 8. E., 716, 1s not applicable in 
this case. The court instructed the jury that the burden on the second 
Issue was on defendants; and that only in the event the jury should find 
from the evidence the facts to be as contended by defendants, and as 
stated specifically by the court, could the second issue be answered, Yes. 
The jury could not have failed to understand that if they did not so 
find the facts, they should answer the issue, No. In this case, the court 
was not required to instruct the jury that upon their failure to find 
facts as detailed in the instruction, they should answer the issue, No. 
A general instruction was sufficient. The judgment of the Superior 
Court is 


Affirmed, 
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W. PP. CONNOR v. FLEMING BROTHERS LUMBER & MANUFACTURING 
COMPANY, Inc., AND GEO. W. PLIEMING., 


(Filed 10 April, 1929.) 


1. Trial G b—Verdict in this case held not inconsistent. 

A verdict in an action against @ corporation and individually against 
its president that the defendant corporation was answerable in damages 
for breach of plaintiff's contract of employment and that the plaintiff's 
mortgnge for moneys loaned by the individual defendant was subject to 
be foreclosed is not objectionable as inconsistent. 

2. Evidence D a—PEvidence not related to matters in controversy properly 
excladed. 

Letters that do not relate to the matters in controversy are properly 
excluded as evidence. 

3. Same—Conversation that is evidence of indebtcdness competent in 
foreclosure action. 

Where the plaintiff sceks to enjoin the foreclosure of 2 inortgage, a con- 
versation between himself and defendant that is evidence of the indebted- 
ness that plaintiff denies, is competent. 

4. New Trial B g—New trial will not be granted where newly discovered 
evidence would not tend to change result. 


A motion for a new trial will not be granted where the newly dis- 
covered evidence is not material to the answer to the issne and its 
consideration would not tend to vary the result. 


APPEAL by plaintiff from Sinclair, J., at June Term, 1928, of NEw 
Hanover. No crror. 

Action to recover of defendant corporation damages for the wrongful 
discharge of plaintiff from its employment, in breach of the contract of 
said employment, and to restrain the foreclosure of a mortgage executed 
by plaintiff to the defendant, Geo. W. Fleming. 

Plaintiff alleges that the mortgage is void, for that lle was not in- 
debted to the said Geo. W. Fleming, as recited therein, at the date of 
its execution; and that the execution of said mortgage and of the notes 
secured thereby were procured by the fraud of the said Geo. W. Fleming. 

From judgment on the verdict, plaiitiff appealed tc the Supreme 
Court. 


Isaac C. Wright for plaintiff. 
Butler & Butler for defendants. 


Per Curtam. The jury, by its answer to the first issue, found that the 
defendant corporation did not enter into the contract with plaintiff, 
with respect to the terms of his employment, as alleged in the complaint. 
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It found, however, by its answer to the third issue, that plaintiff was 
wrongfully discharged by said defendant from its employment and 
assessed his damages at $200.00. The defendant corporation did not 
except to or appeal from the judgment that plaintiff recover of it the 
sum of $200.00. The jury, evidently found that plaintiff was employed 
by said defendant, by the year and not by the month, at the date of his 
discharge, as alleged by said defendant. Upon these findings of fact, 
the verdict 1s not inconsistent. | 

Plaintiff was employed by Geo. W. Fleming, acting as president of the 
defendant corporation. Upon the allegations of the complaint, and the 
evidence offered at the trial, the effect of the jury’s answer to the first 
issue, was that the jury found that said Geo. W. Fleming did not 
enter into the contract with plaintiff, as alleged in the complaint, either 
officially or individually, and that, therefore, the money advanced for 
the purchase of the house and lot in Wilmington, N. C., for plaintiff 
was advanced by him, out of his own funds, and not out of the funds 
of the corporation as a loan to plaintiff. Plaintiff is, therefore, indebted 
to the defendant, Geo. W. Fleming, as found by the jury, and not 
to the corporation. This indebtedness was evidenced by plaintiff’s 
notes, payable to the order of Geo. W. Fleming, and secured by mort- 
gage to him. The notes are now past due and unpaid. There is no 
error in the judgment that defendant, Geo. W. Fleming recover of 
plaintiff the amount due on the notes, or in the decree for the fore- 
closure of the mortgage. There was no evidence to sustain the allega- 
tion in the complaint that the execution of the notes and mortgage 
was procured by fraud. 

It was not error to exclude the letter written by a representative 
of the corporation to plaintiff, in 1921, offered in evidence by plaintiff. 
This letter had no probative value as to the matters in controversy. 
It tended only to show that plaintiff was then in the employment of the 
corporation, and that his services were satisfactory. These matters were 
not In controversy. They were admitted. 

Nor was it error to overrule plaintiff’s objection to the testimony of 
Geo. W. Fleming, with respect to a conversation between him and plain- 
tiff. This testimony did not tend to show an offer of compromise. It 
tended to show plaintiff’s willingness to surrender the house and lot to 
Geo. W. Fleming, the mortgagee. It was competent as evidence of the 
fact of plaintiff’s indebtedness to Geo. W. Fleming, as evidenced 
by the notes and mortgage, and contradicted the testimony of plaintiff 
with respect to said notes and mortgage. In re Clodfelter’s Will, 171 
N. C., 528, 88 S. E., 625; Baynes v. Harris, 160 N. C., 307, 76S. E., 
230; Daniel v. Wilkerson, 85 N. C., 329, 


68 IN THE SUPREME COURT. [197 
BANK tv. BANK. 


Plaintiff's motion for a new trial, upon the ground of newly dis- 
covered evidence, first made in this Court, is denied. It is immaterial 
whether Geo. W. Fleming advanced the money for the purchase of the 
house and lot for plaintiff by his individual check or by the check of 
the corporation of which he is president. The weight of the evidence 
sustains his contention that the advancement was made by Geo. W. 
Fleming, individually, and not by him, as president of the corporation, 
in its behalf. It 1s doubtful whether, upon a new trial, the newly dis- 
covered evidence, would cause a different. result from that of which 
plaintiff now complains. Alexander v. Richmond Cedar Works, 177 
N. C., 586, 98 S. E., 780. The judgment is affirmed. We find 

No error. 








THE WAYNE NATIONAL BANK v. THE NATIONAL BANK OF 
LAGRANGE. 


(Filed 17 April, 1929.) 


1. Insurance N c—Between mortgagees, one having prior registered mort- 
gage has priority in proceeds under loss payable clause. 

Where the owner of lands borrows money thereon under two separate 
mortgages from different persons, one registered prior to the other, and 
the mortgagor contracts with each to take out certain policies of fire 
insurance tor their benefit, the rights of the mortgagees to the proceeds 
under the policies will be determined by the contracts as executed in the 
loss payable clauses in the policies, and where they are of the New York 
standard form, and made payable to the mortgagees “as interest may 
appear,” the mortgugee under the prior registered mortgage has a supe- 
rior lien on the proceeds to the one having the later registered security. 
©. S., 6420, 3311. 

2. Same—Where there are no priorities proceeds will be divided. 

It neither of two mortgagees, for whom insurance has been procured, 
has any priority of claim or of liens, the proceeds of the policies will 
ordinarily be divided between them in proportion to their respeetive 
claims. 


AprraL by plaintiff and defendant from Grady, J., at Chambers, 
21 September, 1928. From Lenorr. 

Controversy without action upon an agreed statement of facts. 
(1) The plaintiff is a National Banking Association with its principal 
office in the city of Goldsboro, and the defendant is a National Banking 
Association with its principal place of business in the town of LaGrange. 
(2) At the dates herein set forth J. E. Jones, of LaGrange, was the 
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owner of three lots of land on which were situated two storage ware- 
houses, which also he owned. (3) On 4 December, 1920, J. E. Jones 
and his wife executed and delivered to M. T. Dickinson a deed of trust 
conveying the property above described to secure the payment of a note 
for $15,000 due 60 days from date, executed by said Jones and made 
payable to the order of himself and by him negotiated to the plaintiff 
bank. The decd of trust was recorded 14 December, 1920. (4) On 
11 May, 1925, J. E. Jones and wife executed and delivered to the de- 
fendant a mortgage on the property above described as security for the 
payment of a note for $5,000 due 1 October, 1925, executed by said 
Jones and his wife to said bank. The mortgage, which was duly regis- 
tered, contains the following clause: “The parties further covenant and 
agree that they will effectuate and maintain a policy of fire insurance 
on the buildings situate on said property in the amount of $5,000, for 
the benefit of the party of the second part, the policy to carry the New 
York standard loss payable clause duly attached thereto in favor of the 
party of the second part, with the understanding and agreement that if 
the party of the first part shall fail to maintain such insurance, then the 
party of the second part may do so and the premium paid therefor shall 
be secured by this mortgage, the amount of such premium im that event 
to be deemed part of the principal indebtedness hereby secured.” (5) 
The plaintiff required said Jones to take out and carry the fire insurance 
hereinafter mentioned and had in its possession said fire insurance 
policies. (6) The said J. E. Jones, on 21 December, 1927, effected fire 
insurance in his name on the storage warchouses on said lands above 
described in the Globe & Rutgers Fire Insurance Company, to which 
was attached a New York Standard Mortgage Clause with full contribu- 
tion, in which, among other things it is provided “loss or damage,” if 
any, under this policy, shall be payable to Wayne National Bank of 
Goldsboro, N. C., and the National Bank of LaGrange, as mortgagee 
(or trustee) “as interest may appear.” On other dates, but after the 
execution of said mortgages and prior to the destruction of the buildings 
by fire as hereinafter sct forth, the said J. EK. Jones effected fire insur- 
ance in his name on the said storage warehouses on said lands above 
described, in five other fire insurance policies issued by four insurance 
companies, to cach of which was attached the New York standard mort- 
gage clause, payable in the identical manner as in the clause attached 
to the Globe & Rutgers Fire Insurance policy mentioned hereinbefore in 
this paragraph, that is, “loss or damage, if any, under this policy, shall 
be payable to Wayne National Bank of Goldsboro, N. C., and the 
National Bank of LaGrange, as mortgagee (or trustee) as interest may 
appear,” the aggregate amount of the fire insurance in all six of said 
policies being $20,000. (7) On 15 January, 1928, the buildings on the 
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lots above described which were covered by the insurance policies were 
injured by fire and the loss was adjusted by all the parties claiming an 
interest therein and there was paid by the insurance companies for the 
damage to said buildings amounts aggregating $11,250, represented by 
checks of said company payable to J. E. Jones, the Wayne National 
Bank, and the National Bank of LaGrange. (8) At the time of the 
fire there was due the plaintiff the sum of $12,760 with. interest from 
1 October, 1927, and there was due the defendant the sum of $5,000 
with interest from 15 January, 1926. 

The plaintiff contends that it is entitled to the entire amount of the 
moneys paid under said insurance policies, the amount due the plaintiff 
being in excess of the total amount of the fire insurance collected. It is 
contended by the defendant that it is entitled to one-half of said moneys 
if the indebtedness secured to it equals one-half of the said fire insur- 
ance fund so collected and now on deposit in the plaintiff bank, but that 
since the entire indebtedness to the defendant is $5,000 with interest 
from 15 January, 1926, until paid, which is less than one-half of the 
fire insurance fund, the defendant is entitled to $5,000 with interest 
from 15 January, 1926, and that the plaintiff is entitled to the excess of 
said insurance fund over the amount of $5,000 and intercst. It was ad- 
judged at the hearing that the plaintiff pay to the deferdants the sum 
of $5,000 out of the moneys now in hand and that it retain the balance, 
to be apphed by it on the indebtedness due it by said Jones, both sums 
to be credited on all of his indebtedness which said banks hold against 
said Jones. 

From this judgment the plaintiff appealed, assigning as error the 
failure to hold that plaintiff is entitled to the whole of the proceeds of 
said insurance policies, to wit, the sum of $11,250; and the defendant 
appealed, assigning for error the failure to allow the defendant interest 
on $5,000 from 15 January, 1926, until paid. 


Dickinson & Freeman for plainteff. 
Rouse & Rouse for defendant. 


Apams, J. The defendant makes the point that it has an equitable 
claim to the insurance fund, to the extent of the indebtedness due it, by 
reason of the provision in its mortgage that the mortgagor would insure 
the buildings for its benefit; and to support this position the defendant 
cites Wheeler v. Factors’ and Traders’ Insurance Co., 101 U. S. (11 
Otto), 439, 25 L. Ed., 1055. 

We understand the principle to be that as a rule a mortgagee has no 
right to the benefit of a policy taken by the mortgagor, in the absence of 
an agreement to this effect, unless the policy is assigned to him; but 
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where the mortgagor is charged with the duty of taking out insurance 
for the benefit of the mortgagee, as between the parties to the contract 
the mortgagee is entitled to an equitable lien on the proceeds of the 
policy obtained by the mortgagor. Wheeler v. F. & T. Ins. Co., supra; 
Thomas v. Von Kapff, 6 Gill & J., 372; Chipman v. Carroll, 25 L. R. A., 
305, and note; Fitts v. Grocery Co., 144 N. C., 463. In the case last 
cited it is said that where the mortgagor has covenanted that he will 
keep the mortgaged premises insured for the benefit of the mortgagee 
and then effects insurance in his own name, equity will treat the insur- 
anee as effected under the agreement and will give the mortgagee his 
equitable lien. In this connection it may be noted that the case of 
Dunlop v. Avery, 23 Hun., 509, cited in the defendant’s brief was re- 
versed by the Court of Appeals of the State of New York. 89 N. Y. 
(44 Sickels), 592. 

But how is the defendant’s argument on this point applicable to the 
facts? The mortgagor agreed to carry insurance for the benefit of the 
defendant and he was “required” to do the same thing for the benefit 
of the plaintiff. That the agreement was in writing and the “require- 
ment” in parol does not imply that the duty with which the mortgagor 
was charged was less solemn or exacting in the one case than in the 
other. Swearingen v. Ins. Co., 52 8. C., 309. Furthermore, all the 
policies procured by the mortgagor were intended to provide and did 
provide for the protection of both parties; they were payable to the 
plaintiff and to the defendant “as interest may appear.” The New York 
standard mortgage clause was attached to each of the policies and this 
clause operates as a separate insurance of the mortgagee’s interest. 
Bank v. Ins. Co., 187 N. C., 97; Everhart v. Ins. Co., 194 N. C., 494; 
Welch v. Ins. Co., 196 N. C., 546. 

The defendant insists that it had an insurable interest in the prop- 
erty and that without regard to its right to an equitable licn it was 
assured as to indemnity by the New York standard mortgage clause. 
There can be no doubt that the defendant had such insurable interest. 
Joyce on Insurance (2 ed.), secs. 1036, 1037; Ins. Co. v. Reid, 171 N. C., 
513. But there is a difference between insurance of the mortgagee’s 
interest and insurance of the mortgagor’s interest for the benefit of the 
mortgagee—a difference, likewise, between the mortgagor’s executed and 
unexecuted covenant to take insurance for the protection of the mort- 
gagee. Joyce on Insurance (2 ed.), see. 104. In this case the relation 
of the parties is determinable by the executed contract, the direct ques- 
tion being whether the interest of the parties in the proceeds of the polli- 
cles is to be adjudicated upon the basis of priority of mortgage liens or 
upon that of a personal contract without regard to such priority. Batts 
v. Sullivan, 182 N. C., 129, is not authority for the position that hens 
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upon property should be disregarded, because there the policy taken out 
by the tenant did not purport to protect the interest of the landlord. 

If neither of two mortgagees, for whom insurance has been procured, 
has any priority of claim or of liens, the proceeds of the policies should 
ordinarily be divided between the mortgagces in proportion to their 
respective claims; but it is otherwise if there is such priority among the 
claimants. 26 C. J., 449, sec. 588; Parker v. Ross, 11 8. W., 965; in 
Lichtstern v. Forehand, 194 N. W., 421. “The insurance money re- 
ceived by the mortgagee takes the place of the mortgaged property, and 
the mortgagee would receive it, if the debt was due and unpaid, as he 
would receive the mortgaged property which it represented to reasonably 
account for its use.” Jones on Mortgages (7 ed.), sec. 410. The plain- 
tiff’s mortgage was registered 14 December, 1920; the defendant’s was 
not executed until 11 May, 1925. By virtue of our statute priority is 
given to the mortgage which was first recorded. C.S., 3311. Our con- 
clusion is that the claim of the Wayne National Bank should first be 
paid out of the funds derived from the policies of insurance. This con- 
clusion finds support in C. 8., 6420, which provides that where by the 
terms of a fire insurance policy taken out by a mortgagor loss is payable 
to a mortgagee for his benefit the company shall pay all mortgages in 
the order of their priority of claim. For this reason it is not necessary 
to consider the defendant’s appeal. 

Error. 





C. lL. ANDERSON, ApMINISTRATOR OF THOMAS G. ANDERSON, DECEASED, Vv. 
LIFE AND CASUALTY INSURANCE COMPANY OF TENNESSEE. 


(Wiled 17 April, 1929.) 


1. Insurance E b—Construction of insurance contract in general. 


The rule that a liberal construction of ambiguous language will be given 
in favor of the insured has no application when the words employed 
clearly express the terms upon which the policy has been issued. 


2. Insurance R a—Construction of policy of accident insurance as to 
risks covered. 


Where a policy of accident insurance indemnifies first against injury 
to the insured while a pedestrian in connection with being struck down 
by certain classes of motor-driven yehicles, and second, égainst accident 
from a collision while riding in certain classes of motor-driven ears, the 
qualifying terms of each class will be applied to the risks of its par- 
ticular class, and will not be construed together so as to make the risks 
of one class of such vehicles or cars apply to an injury covered by the 
other. 
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38. Same—Motorcycles. 

A policy insuring a person against accident by collision while riding or 
driving in any horse-drawn vehicle or motor-driven car by interpretation 
clearly excludes an accident occurring while the insured was riding on a 
motoreyele, a car by usual significance being an automobile, affording 
greater security to the one riding therein than a motorcycle. 

4. Same. 


A motorcycle is a motor vehicle designed to travel on not more than 
three wheels in contact with the ground as distinguished from a motor 
ear which has four wheels, and a body within which a person rides, 
affording greater safety. 


AprraL by plaintiff from Lyon, Emergency Judge. at September 
Term, 1928, of Forsyrn. Affirmed. 

On 14 September, 1926, the defendant issued to the plaintiff’s intes- 
tate a “Travel and Pedestrian Policy.” The insuring clauses limit the 
extent of the insurance as follows: 

‘Life and Casualty Insurance Company, of Tennessee, hereby insures 
the person named in said schedule against the result of bodily injuries 
reeccived during the time this policy is in force, and effected solely by 
external violent and accidental means strictly in the manner hereafter 
stated, subject to all the provisions and limitations hereinafter contained, 
as follows: If the insured be struck or knocked down or run over while 
walking or standing on a public highway by a vehicle propelled by 
steam, cable, electricity, naphtha, gasoline, horse, compressed air, or 
liquid power, excluding injuries sustained while on a railroad right of 
way in violation of any statute or of any regulation of the railroad com- 
pany, or if the insured shall, by the collision of or by any accident to 
any railroad passenger car or passenger steamship or steamboat, in or 
on which such insured is traveling as a fare-paying passenger; or, by the 
collision of or by any accident to any public omnibus, street railway car, 
taxicab, or automobile stage, which is being driven or operated, at the 
time, by a heensed driver plying for public hire, and in which such 
ered | 18 traveling as a fare-paying passenger ; or, by the wrecking of a 
passenger elevator in which the insured is riding as a passenger; or, by 
the collision of or by any accident to any private horse-drawn vehicle, 
or motor-driven car in which insured is riding or driving; or, if the 
insured shall, by being accidentally thrown from any such vehicle or 
car, suffer any of the specific losses set forth below, the company will 
pay the sum set opposite such loss,” The case was tried in the Forsyth 
County Court and judgment of nonsuit was rendered, and on appeal to 
the Superior Court the judgment of the county court was affirmed. 


J. M. Wells, Jr., and John C. Wallace for plaintrff. 
Manly, Hendren & Womble for defendant. 
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Apams, J. The insured was a motorcycle officer in the police depart- 
ment of the city of Winston-Salem, and on 11 August, 1927, while rid- 
ing on his motorcycle he was injured by its collision with a truck. The 
injuries he received caused his death on 15 August, 1927. The motor- 
eyele was the ordinary two-wheel machine propelled by gasoline. The 
question for decision is whether a motorcyele is within the clause, “mo- 
tor-driven ear in which insured is riding or driving.” 

The appellant contends that the words “any such vehicle or car,” near 
the end of the last insuring clause, embrace all the vehicles described in 
the clause relating to pedestrians. This instruction, we think, is not 
pernussible. There are two classes of persons for whose benefit the 
policy was intended: pedestrians, or persons “walking or standing on a 
pubhe highway,” and travelers riding or driving in specified vehicles or 
ears. These two classes are clearly defined. The intestate was insured 
against the result of bodily injuries caused, while he was walking or 
standing on a public highway, by being struck or knocked down, or run 
over by a vehicle propelled by steam, cable, electricity, naphtha, gaso- 
line, horse, compressed air or liquid power. Persons driving or riding im 
motor-driven cars are not ineluded in this category. The bodily injuries 
against whieh they are insured are injuries caused them in the manner 
deseribed while they are driving or riding a velicle used in ordinary 
travel. As the two classes are separate and distinet, the phrase “any 
such vehicle or ear,” which clearly refers to vehicles aid cars of the 
latter class, cannot reasonably be said to include the vehicles described in 
the former class. Noscitur a soctis—the meaning of a doubtful word 
may be ascertained by reference to the meaning of words associated 
with it. 

Is a motoreycle a motor-driven ear? The question, on which we have 
no direct decision, has been determined by other courts adversely to the 
contention of the appellant. The clause under consideration—‘motor- 
driven ear in which the insured is riding or driving’”—wes construed by 
the Court of Errors and Appeals of New Jersey in Ferry v. North 
American Acc. Ins. Co., 188 At., 894. There it was said: “Our examina- 
tion of the provision of the policy sued on bearing on the present con- 
troversy has led us to the conelusion that the correct interpretation of 
the terms of the policy excludes a motorcycle from the class of a motor- 
driven car. There is no ambiguity in the language of the policy. The 
principle of law that when an ambiguity exists the policy should be 
liberally construed against the company and in favor of the insured has 
no application. The ordinary and usual meaning of the words must be 
sought and given to them. Where the words are used to express the 
meaning of the party using them, the court will not adopt a strained and 
improbable construction. Bew v. Traveler's Insurance Co., 95 N. J. 
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Law, 538, 112 A. 859, 14 A. L. R., 983. The policy uses the phrases 
“horse-drawn vehicles” and “motor-driven cars.” A motorcycle is a 
vehicle. If motorcycles were intended to be included, the draftsman of 
the policy would have used the words “motor-driven vehicles.” After 
using the word “vehicle” in the phrase “horse-drawn vehicles,” 1 would 
seem that the use of the phrase “motor-driven car” immediately after- 
ward is significant and indicates a purpose to exclude such a vehicle as 
a motorcycle from the provisions of the pohey. One riding on a motor- 
cvcle is more exposed to accidents than one riding in a motor-driven car. 
car stands upright on four wheels whether in operation or stopped. 
It is protected by bumpers in front and rear. It has a body in which the 
passengers sit which protects them in some measure from the perils of 
the highway. One riding on a motorcycle cannot keep it in equilibrium 
when not in operation. When stopped he must get off or place his feet, 
or one foot, upon the ground. A motorcyele has no front or rear pro- 
tection in the form of fenders or bumpers. It has no body for the pro- 
tection of the rider. A rider is therefore more exposed to the dangers 
incident to congested traffic. For these reasons, which make the risk of 
riding on a motorcycle greater than that of riding in a motor-driven 
car, we think the rider on a motorcycle was intentionally excluded from 
the provisions of the policy by the use of the language employed. The 
use of the preposition “in,” 1n the clause of the policy reading “or motor- 
driven car in which insured 1s riding or driving” is also significant. One 
riding on a motorcycle is not referred to as riding “in” a motorcycle, but 
‘‘on” a motorcycle. A passenger or one driving a car is not usually re- 
ferred to as riding “on” a car but “in” a car. Where a policy uses the 
words “or motor-driven car in which the insured is riding or driving,” 
it is for the purpose of hmiting the insurer’s liability. The reason is 
the one we have indicated, the greater safety of the insured “in” a ear. 
This distinction has been recognized in a number of cases.” 

In Salo v. North American Acc. Ins, Co., 153 N. E., 557, the Supreme 
Judicial Court of Massachusetts observed: “The word ‘car’ is ordinarily 
used in speaking of an automobile. It is a common expression describ- 
ing an automobile. It is a matter of common knowledge that in ordi- 
nary conversation a motorcycle is not referred to as a car, but is 
spoken of as a motorcycle. The difference in the mechanical construc- 
tion of automobiles and motorcycles does not indicate that a common 
designation would naturally apply to both. A motorcycle having ordi- 
narily two wheels is a machine more in the nature of a bicycle equipped 
with motor power.” 

The same result, based upon similar reasoning, was announced by the 
Louisiana Supreme Court in LaPorte v. North American Acc. Ins. Co., 
161 La., 933, 48 A. L. R., 1096. 
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Our statute defines motorcycle as a motor vehicle designed to travel on 
not more than three wheels in contact with the ground except any such 
vehicle as may be included in the term “tractor,” as defined in the same 
statute. P. L. 1927, ch. 148, sec. l(c). There is nothing in our law 
which is inconsistent with the cited authorities, and we see no reason 
why they should not be regarded as conclusive on the question here pre- 
sented. The judgment is 

Affirmed. 





JOE HARRISON anv Wire, HETTIE HARRISON, y. D. M. SLUDER. 
(Filed 17 April, 1929.) 
Contracts E a—~Action of defendant held not a breach of contract for 
board during his life. 

Where there is 2 contract to furnish the defendant bourd and lodging 
during his life in consideration of his willing all his property to the plain- 
tiffs, the defendant does not breach his contract by merely leaving the 
plaintiffs’ house without objecting to the board and lodging, which the 
plaintiffs are ready, able, and willing to furnish, and residing elsewhere, 
and the plaintiffs may not maintain an aetion for the amount of the 
board and lodging to the date of his so leaying without showing that the 
defendant has breached the same by refusing to comply with its terms. 


Apres by plaintiffs from judgment of Superior Court of GuiLroxp, 
Moore, J. Affirmed. 

This action was begun and tried in the municipal court of the city of 
High Point, before Teague, J., and a jury. 

From judgment of said court dismissing the action, plaintiffs appealed 
to the Superior Court of Guilford County. The only assignment of 
error on said appeal was based on plaintiffs’ exception to the judgment 
which was rendered upon defendant’s motion at the close of all the 
evidence. 

From the judgment of the Superior Court, refusing to sustain plain- 
tiffs’ assignment of error, and affirming the judgment of the municipal 
court, plaintiffs appealed to the Supreme Court. 


D.C. MacRae and R. T. Pickens for plaintiffs. 
Z. I. Walser for defendant. 


Connor, J. This is an action to recover the value of board and lodg- 
ing furnished by plaintiffs to defendant, under a special contract, en- 
tered into by and between plaintiffs and defendant, on or about 
20 March, 1925. The contract is admitted in the pleadings. There is 
no controversy between the parties as to its essential terms. 
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Plaintiffs agreed to board and lodge the defendant, in their home in 
the town of Thomasville, N. C., so long as he should live, and defendant, 
in consideration of said agreement, agreed to execute his last will and 
testament and thereby devise and bequeath to plaintiffs all his property, 
both real and personal, to the end that plaintiffs should have said prop- 
erty at defendant’s death. 

Pursuant to the terms of said contract, defendant entered the home 
of plaintiffs on or about 20 March, 1925, and lived in said home con- 
tinuously, except when absent on occasional visits, from said date to 
10 October, 1927. During this time plaintiffs, under the terms of their 
contract with defendant, furnished to him board and lodging in their 
home. Defendant accepted said board and lodging without complaint. 
On 14 March, 1925, defendant signed and duly executed a paper-writing 
which is in form sufficient to constitute his last will and testament; he 
thereby devised and bequeathed to plaintiffs all his property, both real 
and personal. Defendant delivered said paper-writing to the person 
named therein as executor of said last will and testament; said paper- 
writing has not been altered, revoked or canceled, but is now in the pos- 
session of the person to whom it was delivered by defendant. From the 
date on which plaintiffs and defendant entered into said contract, to wit, 
20 March, 1925, to 10 October, 1927, both parties to said contract com- 
plied in all respects with its terms. 

On 10 October, 1927, defendant left plaintiffs’ home; from said date 
to the date of the commencement of this action, to wit, 11 February, 
1928, defendant boarded and lodged elsewhere than at the home of 
plaintiffs. When defendant left the home of plaintifis, and procured 
board and lodging elsewhere, he made no complaint of the board and 
lodging furnished to him by plaintiffs in their home. The only reason 
defendant gave for leaving plaintiffs’ home was that he did not like to 
live in town, and wished to live in the country. Prior to 10 October, 
1927, defendant had frequently left plaintiffs’ home for visits, after which 
he returned to said home and resumed his relations with plaintiffs. 
There was no evidence tending to show that plaintiffs objected to de- 
fendant leaving their home, or that they have at any time requested him 
to return; nor was there evidence tending to show that defendant, since 
leaving plaintiffs’ home on 10 October, 1927, has made any demand or 
request of plaintiffs with respect'to his board and lodging. Defendant 
has simply left plaintiffs’ home, without complaint as to the manner in 
which plaintiffs had complied or were complying with the terms of their 
contract; there was no evidence tending to show whether or not defend- 
ant intends to return to plaintiffs’ home, and to resume his relations to 
plaintiffs under the contract. 
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The only question presented for decision is whether there was any 
evidence from which the jury could have found that defendant had 
breached or abandoned his contract with plaintiffs, and thereby sub- 
jected himself to this action for the recovery of the yalue of the board 
and lodging furnished by plaintiffs to him, prior to 10 October, 1927, in 
part performance by them of their contract with defendant. 

We coneur with the judge of the Superior Court in his decision that 
there was no error in the judgment of the municipal court, dismissing 
the action for that there was no evidence at the trial teading to show 
that defendant had breached the contract, or that the contract had been 
abandoned by either party thereto. 

Plaintiffs rely upon Hayman v. Davis, 182 N. C., 568, 109 S. E., 
554, as sustaining their assignment of error. In that case, defendant 
by his demurrer, admitted that the contract by which he had agreed to 
give his land to plaintiff, had been abandoned. It was, therefore, held 
that, upon the allegations of the complaint, plaintiff could recover, 
before the death of defendant, on a quantum meruct for tae services she 
had performed prior to defendant’s breach and abandonment of the 
contract. In the instant case, defendant denies that he has breached 
the contract, or that the contract has been abandoned by either party 
thereto; he alleges in his answer that the contract is still subsisting, and 
is in full foree. There was no evidence to sustain the allegation in the 
complaint that defendant had breached the coutract, or that the contract 
had been abandoned. The failure of defendant to remain in plaintiffs’ 
home continuously, and to aceept there the board and lodging which 
plaintiffs are ready, willing and able to furnish, in accordance with 
their contract, does not relieve defendant of his obligat:on, under the 
contract; so long as plaintiffs are ready, willing and able to comply 
with the contract on their part, defendant is and will be bound by its 
terms. It is elementary that plaintiffs cannot maintain an action on 
the contract, until and unless defendant has in some way breached it. 
Defendant did not agree to remain continuously in plaintiffs’ home, so 
long as he shall live; if he chooses to leave said home from time to time, 
of his own accord, and to procure board and lodging elsewhere, he does 
not thereby breach his contract to execute his last will and testament, 
devising and bequeathing all his property to plaintiffs, in consideration 
of board and lodging furnished to him by plaintiffs, or of board and 
lodging which plaintiffs are ready, willing and able to furnish to him, 
at his request in their home. 

In the absence of evidence showing a breach of the contract by defend- 
ant, amounting to an abandonment of the contract, acquiesced in by 
plaintiffs, plaintiffs cannot recover of defendant, during his lifetime, 
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on a quantum meruil, for board and lodging furnished to him, under 
the contract. If defendant shall fail to devise and bequeath his prop- 
erty to plaintiffs, by his last will and testament, he will thereby breach 
his contract, and plaintiffs can then recover damages caused by such 
breach, upon showing that they have fully performed the contract, on 
their part, by furnishing board and lodging to defendant so long as he 
lived; they cannot then be defeated of their recovery by a showing that 
defendant did not remain continuously in their home, and there accept 
board and lodging which plaintiffs were at all times ready, willing and 
able to furnish in performance of their contract. We find no error in 
the judgment of the Superior Court. It is 
Affirmed. 





W. FL. MORRISON y. W. C. LEWIS ann GROVER THOMPSON, 
(Filed 17 April, 1929.) 


Abatement and Revival B b—Action is pending from issuance of sum- 
mons——Pleadings. 


An action is pending in the Superior Court from the time the clerk 
issues the Summons for service by the proper process officer, and where 
the action has not abated by failure to complete service as the law re- 
quires, another action later begun, involving the same subject-matter 
between the same parties, will be dismissed when this is properly made to 
appear. C.S., 475. 


ApreaL by plaintiff from Shaw, J., at November Term, 1928, of 
GUILFORD. 

Civil action to recover damages for an alleged negligent injury re- 
sulting from a collision between plaintiff’s automobile, driven by him- 
self, and a truck, owned by the defendant, W. C. Lewis, and operated 
at the time by his employee, Grover Thompson. 

On motion of the defendant, W. C. Lewis, there was a judgment dis- 
missing the action as to him for that another suit between the same par- 
ties, involving the same subject-matter, was pending in Surry County; 
and on motion of defendant, Grover Thompson, the action against him 
was removed to Surry County for trial for the convenience of witnesses 
and to promote the ends of justice. 

Plaintiff appeals, assigning error. 


King, Sapp & King for plaintiff. 
J. F. Hendren and Wm, M. Allen for defendants. 
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Stacy, C. J. The collision between plaintifi’s automobile and de- 
fendant’s truck occurred on 23 September, 1927. Suit for damages 
arising out of said collision was instituted in Surry County by W. C. 
Lewis against W. F. Morrison 14 November, 1927, summons being 
signed by the clerk on that day, delivered immediately to plaintiff’s at- 
torney for delivery to the sheriff who received it 22 November and duly 
served same 28 November thereafter. The present suit of W. F. Mor- 
rison against W. C. Lewis and Grover Thompson for damages arising 
out of the same collision was instituted in Guilford County 21 Novem- 
ber, 1927, summons being delivered to the sheriff 22 November and 
duly served 25 November thereafter. 

The appeal presents the single question as to whether the suit of 
Lewis v. Morrison was pending in Surry County at the time of the 
institution of the present action in Guilford County. The trial court 
held that it was, as summons had been “issued” therein 14 November, 
1927, and we are disposed to concur in this ruling. 

The rationale of our decisions on the subject seems to be that when 
a summons passes out of the hands of the clerk for service, whether de- 
livered directly to the sheriff or to another for him, and is duly served 
on or before the day fixed for its return, nothing else eppearing, the 
action is regarded as pending from the time the summons left the clerk’s 
office, under his sanction and authority, for the purpose of being served. 
McClure v. Fellows, 181 N. C., 509, 42 S. E., 951 (overruled on an- 
other point in Grocery Co. v. Bag Co., 142 N. C., 174, 55 S. E., 90, and 
Jenette v. Hovey, 182 N. C., 80, 108 8. E., 801); Houston v. Thornton, 
122 N. C., 365, 29 8. E., 827; Currie v. Hawkins, 118 N. C., 598, 24 
S. E., 476; Webster v. Sharpe, 116 N. C., 466, 21S. E., 912; Pettigrew 
v. McCoin, 165 N. C., 472, 81 8. E., 701; Construction Co. v. Ice Co., 
190 N. G., 580, 130 8. E., 165. 

It is provided by C. 8., 475, that “civil actions shall be commenced by 
issuing a summons,” and, as a general rule, a summons is said to be 
“issued” when it passes from the clerk’s office, or the office of a justice 
of the peace, under the sanction and authority of such officer, for the 
purpose of being served. Of course, if the summons be net seryed on or 
before the day fixed for its return, and no alias is sued ous or ordered, a 
discontinuance of the action results therefrom. Neely ». Minus, 196 
N. C., 345, And if a discontinuance be worked by failure to serve the 
summons by the return date, and not until that time, it would seem to 
follow that the action was pending from the time the surimons left the 
clerk’s hands for the purpose of being served. Pettigrew v. McCown, 
supra. 

The decision in Smith v. Lumber Co., 142 N. C., 26, 54S. E., 788, is 
not at variance with this position, but in support of it, for in that case— 
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the question of only one day being involved—the summons did not leave 
the hands of the justice of the peace who signed it until the day fol- 
lowing its date. 

The motion to dismiss the present action as against the defendant, 
W. C. Lewis, was properly allowed. Allen v. Salley, 179 N. C., 147, 
101 8. E., 545. 

In Alexander v. Norwood, 118 N. C., 381, 24 8S. E., 119, it was said: 
“Where an action is instituted, and it appears to the court by plea, 
answer or demurrer, that there 1s another action pending between the 
same parties and substantially on the same subject-matter, and that all 
the material questions and rights can be determined therein, such aetion 
will be dismissed.” 

On authority of the cases cited, the judgment will be upheld. 

Affirmed. 





C. M. CECIL, Truster, anp N. C. LOWE vy. SNOW LUMBER COMPANY. 
(Filed 17 April, 1929.) 


Appeal and Error F a-~—Assignment of errors under Rules of Court. 


Where exceptions and assignments of error in a special municipal court 
are overruled upon appeal to the Superior Court, and are again relied on 
in an appeal to the Supreme Court, they must be sufficiently definite to 
enable the Supreme Court to understand what questions are sought to be 
presented without a voyage of discovery through the record, Rule 19, 
sec, 8, and otherwise the appeal will be dismissed on the appellee’s motion. 


ApprEaL by defendant from Shaw, J., at December Term, 1928, of 
GUILFORD. 

Civil action to recover funds alleged to have been deposited in the 
Commercial National Bank of High Point by C. M. Cecil, trustee, and 
seized under execution by the Snow Lumber Company. 

The case was tried in the municipal court of the city of High Point, 
the court of first instance, where findings were made in favor of the 
plaintiffs and judgment entered thereon. On appeal to the Superior 
Court of Guilford County, these findings were approved and the judg- 
ment of the municipal court affirmed. 

The defendant appeals, assigning error as follows: 

“The errors heretofore assigned in the Superior Court are hereby 
assigned in the Supreme Court, and as same were duly grouped in the 
Superior Court, appellant does not deem it necessary to restate and 
group same.” 
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The assignments of errors in the Superior Court were as follows: 

“On appeal to the Superior Court, the defendant hereunder groups its 
exceptions and respectfully assigns in error the actions cf the court as 
set out in Its respective exceptions and assignments of error, as follows: 
Exeeption No. 6 (R., p. 38). Refusal of court to make the finding of 
facts, to draw the conclusions of law and to sign the judgment as ten- 
dered by the defendant, as set out in the record. 

“Exception No. 7 (R., p. 38). The signing of the judgment as set out 
in the record.” 

Looking back into the record, it appears that the “special verdict, 
conelusions of law and judgment” tendered by the defendant, the subject 
of the sixth exception, covers more than eight pages of the record, and 
the judgment signed, the subject of the seventh exception, covers ap- 
proximately five pages. The exceptions are not specific. 


¢ 


C.C. Barnhart, Robinson, Haworth & Reese and Z. 1, Walser for 
plaintiffs, 
Peacock & Dalton and Austin & Turner for defendan’, 


Sracy, C. J. The municipal court of the city of High Point was 
ereated as a “speeial eourt for the trial of petit misdemeanors” by 
chapter 569, Public-Local Laws 1913. It was given civil jurisdiction in 
certain cases by chapter 699, Public-Local Laws 1927, with the right of 
either the plaintiff or the defendant in eivil actions or the defendant in 
any criminal action and the State in certain criminal »roseentions to 
appeal to the Superior Court of Guilford County in term time “for 
errors assigned in matters of law in the same manner and under the 
same requirements as are now provided by law for appeals from the 
Superior Court to the Supreme Court,” ete. This means that in hear- 
ing cases on appeal from the municipal court of the city of High Point, 
the Superior Court of Guilford County sits as an appel.ate court, sub- 
ject to review by the Supreme Court. 

The assignments of error, appearing on the present vecord, are not 
sufficiently definite to enable the court to understand whet questions are 
sought to be presented, without a voyage of discovery through the record. 
Sturtevant v. Colton Mills, 171 N. C., 119, 87 8. E., 962. Hence, the 
motion of plaintiffs to dismiss the appeal and to affirm the judgment for 
failure to comply with Rule 19, see. 3, would seem to be well founded. 
Porter v. Lumber Co., 164 N. C., 396, 80 8. E., 448. 

We have examined the record, however, and find no reversible error. 
Thresher Co. v. Thomas, 170 N. C., 680, 87 S. E., 327. 

Appeal dismissed. 
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W. B. WHITAKER. Sr. ve. CARPENTER MOTOR CAR COMPANY ET at. 
(Filed 17 April, 1929.) 


1. Highways B c—Violation of speed law negligence per se. 
The operating of an automobile upon a public highway or street at a 
speed in excess of the limit fixed by law is negligence per se. 
2. Same—Negligecnce must be proximate cause to be actionable. 
Negligence in exceeding the legal speed limit on a publie highway or 
street is lnsuflieient for a recovery of damages unless there is a causal 
connection between the breach of duty imposed by law and the injury 
complained of. 


Crvin action, before Sinclair, J., at February Term, 1929, of 
Dvuryam. 

Lhe plaintiff instituted an action against defendants for damages, 
alleging that, while he was attempting to cross East Main Street in the 
city of Durham, on the night of 1 October, 1926, he was negligently 
struck and injured by an automobile owned by the defendant, Carpenter 
Motor Car Company, and operated by a young man named Ross, who 
was the alleged agent of said company. 

There was evidence tending to show that the plaintiff was struck at a 
point in the business section of the city, and there was further evidence 
tending to show that the automobile was being operated at a speed in 
excess of the hmit prescribed by law. 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury. The issue of negligence was answered in 
the negative. Whereupon judgment was entered that the plaintiff take 
nothing, from which judgment the plaintiff appealed, assigning error. 


McLendon & Hedrick and W. Brantley Womble for plaintiff. 
Brawley & Gantt for defendant, Ross. 
Fuller, Reade & Fuller for Carpenter Motor Car Company. 


Brogpen, J. The trial judge instructed the jury as follows: “Now, 
gentlemen of the jury, the fact that a man may drive in excess of the 
legal rate of speed is not in itself negligence. A man may drive in 
excess of the legal rate of speed, and at the same time may not be guilty 
of negligence at all. He may be a careful and competent driver, and he 
may exceed the speed limit and he may not be driving recklessly and 
carelessly, and that would not constitute negligence in itself. The law 
says, however, when you have other evidence of negligence, that you 
may consider that as a circumstance just as you would consider any 
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other circumstance bearing upon the main question, of whether or not a 
man was negligent, and consider it in that respect—but that isn’t negh- 
gence in itself, that fact standing alone. The plaintiff contends you 
ought to find that the negligence of Ross caused the injury, and con- 
tends that there was no other car upon the street, and that was the only 
way it could have happened.” 

The foregoing instruction was erroneous. It was clearly and mani- 
festly a legal mishap which inadvertently shpped into tae day’s work. 

The breach of a statute enacted for the protection of the public is 
negligence per se; but notwithstanding, there must be a causal connec- 
tion between the breach of the statute and the injurv complained of. 
Ledbetter v. English, 166 N. C., 125, 81 S. E., 1066: Davis v. Long, 189 
N.C 5.129, 196 S. Bey o21. Guile & Lanse Corie IB Ns Co, 346, 185 
S. E., 153; Peters v. Tea Co., 194 N. C., 172, 138 S. E., 5955 Goss v. 
Williams, 196 N. C., 213. 

New trial. 





GUY D. GRIMES vy. CHAS. W. FULTON, anp GUY D. GRIMES v. 
CHAS. W. FULTON anp J. M, FULTON, 
(Filed 17 April, L929.) 
Appeal and Error J b—Power of removal for convenience of witness is 
within discretion of court and not reviewable. 

A motion for the removal of a cause trom one county to another for 
convenience of witnesses and to promote the ends of justice is addressed 
to the sound discretion of the Superior Court judge, and is not subjeet to 
review in the Supreme Court except upon abuse of this diseretion, C. S., 
470. As to whether a eity court has the right to remove a cause for this 
reason to a Superior Court of a different county is not presented by the 
record on this appeal. 


ApprEau by defendant, Charles W. Fulton, from Shai, J., at Decem- 
ber Term, 1928, of Guinrorp. 

Motion by the defendant, Charles W. Fulton, to remove these actions 
for slander and slander of title from “the municipal court of the city of 
High Point,” where they were instituted, to the Superior Court of Surry 
County for trial on the grounds of convenience of witnesses and to pro- 
mote the ends of justice, which motion was denied in the court of first 
instance and judgment affirmed on appeal to the Superior Court of 
Guilford County. 

From the order of the Superior Court affirming the judgment of the 
municipal court the said defendant appeals, assigning errors. 


N.C] SPRING TERM, 1929. 85 


ISXENILWORTH UV. HYDER. 





King, Sapp & King, Gold & York and Roberson, Haworth & Reese 
for plaonttff. 
Folger & Folger and Carter & Carter for defendant, C. W. Fulton. 


Stacy, C. J. It is not conceded that the judge of “the municipal 
court of the city of High Point” has the power to remove a cause from 
said municipal court to the Superior Court of a county other than 
Guilford for trial, but even if it were (which question is not presented 
and therefore not decided), still the motion to remove, on the grounds 
stated, “for the convenience of witnesses and to promote the ends of 
justice,” C. S., 470, rests in the sound discretion of the trial court, and 
is not reviewable on appeal in the absence of abuse of such discretion. 
Power Co. v. Klutz, 196 N. C., 858, and cases cited. 

Affirmed. 





TOWN OF KENILWORTH eT au. v. SOLON HYDER, Tax CoLiectoR For 
BUNCOMBE COUNTY. 


(Filed 17 April, 1929.) 


1. Drainage Districts A a—Statutes creating drainage district construed 
in pari materia. 

Where proceedings for the establishing of a special taxing drainage 
district are referred to in a later statute and confirmed therein with an 
additional provision establishing its boundaries, the two being inter- 
related. are to be construed together by the courts when the constitu- 
tionality of the district is questioned. 


2. Same—Notice to or consent of those included in district not necessary. 


Where an incorporated town having a sewerage system is included in a 
special drainage district later established by statute giving defined 
boundaries overlapping those of the town, it is not required that those 
owning land within the lappage should be notified or give their consent 
to be also included within the boundaries of the special district. 


3. Drainage Districts A b—Boundaries of district need not coincide with 
political subdivisions, 


The General Assembly of North Carolina has the power to create drain- 
age districts without regard to the boundaries of the other political sub- 
divisions of the State, such as county or municipal boundaries and the 
like. 


4, Same—Provision that town owning sewerage system cannot be made 
a part of district without consent relates to sewerage system and not 
to boundaries. 


Where a statute creating a special drainage district includes in its 
expressed boundaries an incorporated town already having a drainage 
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system, a proviso therein that no person, firm or corporation owning any 
water system shall be compelled to become a part of such sanitary dis- 
trict unless satisfactory, ete.: Weld, the word “district” used in the 
proviso means “district system’ and not the boundaries of the area, and 
does not operate to relieve those living in such section from the drainage 


assessments. 


5. Drainage Districts B a—Notice and an opportunity to be heard not 
necessary to validity of special taxes for district. 

A statute which authorizes the laving off of a drainage district with 
power given the trustees provided therein to lay an ad valorem tax for 
its construction and maintenance is nor unconstitutional for failing to 
provide that notice be given the owners of land situate therein that the 
lands will be included within the area or of the amount of the taxes to 
be levied or the speeifie purpose therefor. 


6. Same—Special tax for draimage district does not require submission 
to voters nor is its creation private act. 

A statute creating and designating the boundaries of a drainage dis- 
trict and providing taxation for its construction and maintenance is for 
a necessary purpose and does not fall within the purview of the State 
Constitution, Art. VII, sec. 7, requiring its submission to the voters 
within the district, nor is it a local, private or special act relating to 
health or sanitation inhibited by our Constitution, Art II, sec. 29. 

7. Same—Assessing special drainage tax not an exercise of Eminent 
Domain—Due Process Clause. 

The ereation by statute of a special drainage district with the power 
to levy an @d valorem tax therein for its construction and maintenance 
is not a taking of property within the purview of our Constitution, 
Art. I, see. 17, and does not fall within the Intent and meaning of the 
due process clause, Federal Constitution, Art. XIV, see. 1. The dis- 
tinetion between taxation of this character and assessments poluted out 
by AbAMS, J. 

8. Same—Double taxation not grounds for attacking drainage assess- 
ments. 

Where some of the citizens of an incorporated town having a sewerage 
system therein have their property also included in a special taxing drain- 
age distriet deiined and created by statute, the constitutionality of the 
later act mey not be successfully questioned on the grounds either of 
double taxation or a taxation without benefit received. 


APPEAL by plaintiffs from Schenck, J., at February Term, 1929, of 
BuycomBe, .Athrmed. 

This is an action to restrain the defendant from collecting an ad 
valorem tax said to have been levied in the Swannanoa Water and 
Sewer District. At the session of 1923 the General Assembly passed an 
act to create sanitary districts in Buncombe County and authorized the 
county commissioners to create such districts upon petition of the voters 
residing in the proposed districts. Public-Local Laws 1923, ch. 341. 
This act was ratified 1 March, 1923, and under it the board of com- 
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missioners established sanitary districts, one of which was the Swan- 
nanoa Sanitary Sewer District. In 1927 the General Assembly ratified 
aud approved the incorporation of the last named district and changed 
its name to the Swannanoa Water and Sewer District. The boundaries 
of the district are prescribed and the machinery for its operation 1s 
fully set forth 1n the act. 

In their complaint the plaintiffs allege that the town of Kenilworth 
is & municipal corporation and that the other plaintiffs are residents 
of the town and owners of property therein which is subject to an ad 
valorem tax; that the town has miles of paved streets, modern con- 
veniences including a complete water aud sewer system, and property 
valued at almost four million dollars; that the defendant has demanded 
ot the plaintiffs the payment of a tax of fifty-four cents on property 
valued at $100; that the system of the Swannanoa Water and Sewer 
District ix net connected with the town system and is of no benefit to the 
town; that the plaintiffs have never consented to become a part of the 
Swannanoa District; and that the act of 1927, supra, was enacted in 
breach of the Fourteenth .\mendment to the Constitution of the United 
States and seetion 17 of the Bill of Rights, aud of Article VII, section 
7, and Article 11, section 29, of the Constitution of North Carolina. 

The defendant demurred to the complaint on the following grounds: 
(a) Said complanit fails to state that the territory of the plaintiff, the 
town of Kenilworth, and the lands of the other plaintiffs, are situated 
outside of the boundaries of the Swannanoa Water and Sewer District, 
as the same is confirmed, created, and delimited by the terms and 
provisions of the statute pleaded in the 9th and 12th paragraphs of said 
complaint, namely, chapter 249, Public-Local Laws 1927, aforemen- 
tioned; (b) because said complaint fails to allege that the tax levy 
which the plaintiffs resist and seek to invalidate in this action is made 
for any other purpose than to pay the principal and interest of bonds 
issued and eaused to be issued and sold by said Swannanoa Water and 
Sewer District and/or by the county commissioners: of Buncombe 
County for the purpose defined by the aforesaid Pubhe-Local Law, or 
that said levy exceeds the rate and amount necessary for said purpose; 
and generally (e¢) because said complaint fails to state any cause of 
action, either legal or equitable, which would or might entitle the 
plaintiffs to the relief demanded in said complaint.” 

The demurrer was sustained and the action dismissed. The plaintiff 
excepted and appealed for error assigned. 


J. W. Pless for plainteffs. 
Frank Carter, Edwin S. Hartshorn, Thos. 8. Rollins and S. W. 
Brown for defendant. 
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Apams, J. The plaintiffs allege that the tax complained of was 
levied under Public-Local Laws 1927, ch. 249, and upon this allegation 
they base the contention that in determining the controversy we are 
restricted to a consideration of this act—a contention, however, in 
which we do not concur. They assail the whole chapter as unconstitu- 
tional, but allege that if it is valid they are not within its purview. 
Their allegations in effect make the act a part of the complaint and call 
for an examination of all its relevant provisions. 

The first and second sections authorize, ratify, approve, and confirm 
all the proceedings taken by the board of commissioners of Buncombe 
County creating the Swannanoa Sanitary Sewer District under chapter 
341, Public-Local Laws 1923, declare the district to be a municipal 
corporation with perpetual existence, and change its name to that of the 
“Swannanoa Water and Sewer District.” If the board of county com- 
missioners derived its power from the act of 1923, we must refer to this 
act to ascertain whether the board transgressed its delegated powers 
and whether the proceedings which the act of 1927 purports to have 
ratified were effective or invalid. The two acts were enacted for a 
common purpose and are essentially interrelated. 

Before going to the demurrer we advert to the grounds on which the 
plaintiffs criticize the act of 1927. Pursuant to a rule of practice in 
this Court (R. 2744) the appellants in their brief submit the following 
as the questions involved in the appeal: (1) Whether the provisos in 
section 11 of the act of 1927 exclude the plaintiffs from the operation 
of the act until they consent to become a part of the sanitary district ; 
(2) whether the act of 1927 is in conflict with the Constitution, Article 
II, section 29, or (8) with Article VII, section 7; (4) whether it 
violates the seventeenth section of the Declaration of Rights or the due 
process clause of the Fourteenth Amendment to the Federal Constitu- 
tion. If these questions, which are the only ones proposed, are resolved 
against the appellants, the specific grounds of the demurrer will demand 
only brief consideration. 

In view of some recent decisions by this Court it may be expedient 
first to dispose of the second and third questions. The act of 1923 
authorized the county commissioners to create sanitary districts in 
Buneombe County and to appoint for each district three trustees who 
were to exercise certain legislative powers: to build a system of sewerage 
and sewer pipes, to purchase or condemn land, and to issue negotiable 
coupon bonds of the district. Upon its creation each sanitary district 
was made a municipal corporation, and the county commissioners were 
authorized annually to levy a special tax upon all the taxable property 
within the district sufficient to pay the interest as it accrues and to 
create a sinking fund for the payment of the principal at maturity. 


N.C. | SPRING TERM, 1929. 89 


IXENILWoRTH v. HYvER. 


Section 10 of the act of 1927 authorizes the commissioners annually 
to levy a special tax of “sufficient rate and amount to pay the principal 
and interest of any bonds authorized by this act as the saine become due, 
the tax to be levied against all the taxable property within said district” ; 
also to levy a special tax sufficient in rate and amount for the proper 
maintenance, extension, supervision, and control of the authorized im- 
provements, It may be seen that in their salhent features the two acts 
are strikingly similar—the chief divergence of the latter being a descrip- 
tion of the district by metes and bounds which could not be set forth 
in the former, the provision for taking over any other water or sewerage 
system with the provisos which the appellants invoke, and a direction 
that on completion of the work the trustees surrender to the county all 
property belonging to the district. 

‘Fhe tollowing sections are the basis of the second and third questions: 
“No county, city, town or other municipal corporation shall contract any 
debt, pledge its faith or loan its credit, nor shall any tax be levied or 
collected by an officer of the same except for the necessary expenses 
thereof unless by a vote of the majority of the qualified voters therein.” 
Constitution, Art. VII, see. 7. 

“The General Assembly shall not pass any local, private, or special 
act or resolution . . . relating to health, sanitation, and the abate- 
ment of nuisances.” Constitution, Art. IT, see. 29. 

In feed v. Engineering Co., 188 N. C., 39, it was held that the act 
of 1893 1s not antagonistic to either of these constitutional inhibitions; 
that a water and sewerage system Involves a necessary expense and that 
the act is not a local, private, or special act relating to health or 
sanitation. As already indicated the two legislative acts are correlative; 
they were enacted to achieve a single result; and the divergence between 
them is so slight that we see no convincing reason for holding that 
FReed’s case is not equally applicable to the later act. See Kornegay v. 
Goldsboro, 180 N. C., 441; Coble v. Comrs., 184 N. C., 342; Harrington 
v. Comrs., 189 N. C., 572, 576. Compare Armstrong v. Comrs., 185 
N.C., 405; Day v. Comrs., 191 N. C., 780; Sanitary District v. Prudden, 
195 N. C., 722. 

We turn now to the fourth question. “No person ought to be 
disseized of his freehold, liberties, or privileges . . . or in any 
manner deprived of his life, liberty, or property, but by the law of the 
land.” Constitution, Art. I, sec. 17. “Nor shall any state deprive any 
person of life, liberty, or property, without due process of law.” Consti- 
tution of United States, Art. XIV, sec. 1. 

Does the act of 1927 violate these provisions? The appellants say 
that they had no notice of the proposed boundaries before the district 
was formed and that thev have not been benefited in any way by its 
creation. 
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It may first be noted that this act does not levy special taxes or 
assessments upon abutting property for special benefits conferred by a 
pubhe improvement. ‘Assessments as distinguished from other kinds 
of taxation are those special and local impositions upon the property 
in the immediate vieinity of muuicipal improvements which are neces- 
sary to pay for the improvement, and are laid with reference to the 
special benefit which the property is supposed to have derived there- 
from. Provisions relating to taxation generally are wuformly held not 
appheable to local assessments or special taxation for improvements.” 
MeQuillin on Municipal Corporations (2 ed.), see, 2565. 

Not without significance is the omission from the act of 1927 of a 
provision in the act of 1923 permitting an election by the trustees 
between constructing the sewer system at the expense of the distriet and 
constructing if by an assessment against the property abutting the 
system or within a radius of the benefits arising from the improvement, 
leaving only the first named method operative. Both acts provide for 
the condemnation of land, but the law authorizing assessinents against 
abutting property for the payment of public improvements has no rela- 
tion to the exercise of the power of eminent domain. MeQuillin, supra. 

The district in question is a special taxing district. The power of the 
Legislature to form such districts is fully recognized and is practically 
unlimited. Welly v. Pitlsburgh, 104 U.S., 54, 26 LL. Ed., 658; AWyles Salt 
Co. . Bd. of Comrs., 239 U. S., 478, 60 L. Ed., 392. “Sometimes it is 
deemed wise to create a tax district for special purposes, generally for 
pubhe improvements, such as for highway taxes, bridge taxes, drainage 
taxes, or the hke, and to fix the boundaries of sueh distriet as ineluding 
two or more counties or towns or even making the district wholly inde- 
pendent of such political boundaries.” .  . .) “Taxing districts may 
be as munerous as the purposes for which taxes are levied. Equality 
and uniformity of taxation does not preclude the power of the state to 
create separate taxing districts, provided the taxes are equal and uniform 
within cach taxing district.” Cooley on Taxation, secs. 319, 321. The 
same writer savs: “It Js not essential that the political subdivisions 
of the state shall be the same as the taxing districts, but special districts 
may be established for special purposes, wholly ignoring the lines of the 
political subdivisions of the state. It 1s compulsory that the boundaries 
of the political divisions of the state shall be regarded ir. taxation only 
where the tax itself is for a purpose specially pertaining to one of them 
in its pohtical capacity, so that the nature of the tax will determine 
the district. .\ school district may be created out of territory taken 
from two or more’ townships or counties, and the benefits of a highway, 
a levee, or a drain may be so pecuhar that justice would require the 
cost to be levied either upon part of a township or county. or upon parts 
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of several such subdivisions of the state.” Jbzd., sec. 325. And more 
specifically as to due process of law: “Property taken in the lawful 
exercise of the taxing power is not taken without due process of law. 
In the exercise of the taxing power, due process does not require that 
property subject to the tax or the amount of tax to be raised should be 
determined by judicial inquiry, and a notice and hearing as to the 
amount of the tax and the manner in which it shall be apportioned 
are generally not necessary to due process of law. A tax does not 
violate the due process clause because it operates unjustly nor because 
it constitutes double taxation; and the motives or purpose of the taxing 
power cannot be inquired into, to invalidate a tax as a violation of the 
due process clause. If a tax is within the power of the Legislature, 
there is no violation of the due process clause because of the results 
which may or will arise from the tax. It seems that a tax does not 
violate the due process clause, as applied to a particular taxpayer, al- 
though the purpose of the tax will result in an injury rather than a 
benefit to such taxpayer.” Jbid., sec. 143. 

When land is to be taken and devoted to the public service the owner 
must be given an opportunity to be heard with respect to the necessity 
of the taking, and the compensation to be paid; but the creation by the 
Legislature of a special taxing district is not a taking of property in this 
sense and does not violate the due process clause, even where no notice 
is given. Cooley, sec. 143, supra.; Carson v. Sewer Comrs., 182 U.S., 
398, 45 L. Ed., 1151; JJount St. Mary's Cemetery Asso. v. Mullins, 
248 U. S., 501, 63 L. Ed., 888; Valley Farms Co. v. Westchester, 
261 U.S., 155, 67 L. Ed., 585. Nor were the appellants entitled to notice 
that the tax would be levied; the due process clause does not require 
that persons taxed by the law of a state shall have an opportunity to 
be present or to be heard when the tax is assessed against them. 
MeMillen v. Anderson, 95 U. S., 87, 24 L. Ed., 335. 

It is argued here that as the town of Kenilworth has a sewer and 
drainage system of its own, the appellants will derive no benefit from 
the creation of the system which they assail. It has been held that 
property which cannot be directly or indirectly benefited by a drainage 
district may not be included therein merely for the purpose of assessing 
it for the benefit of other lands in the district. J/yles Salt Co. v. Board 
Clomrs., supra. In that case the area “included” was an island of high 
land which could not be a receptacle for stagnant water, and for this 
reason its inclusion was “palpably arbitrary and a plain abuse of 
power.” Valley Farms v. Westchester, supra. But in Miller & Lux v. 
Sacramento & 8. J. Drainage District, 256 U. S., 129, 65 L. Ed., 859 it 
was said: “Since Houch v. Little River Drainage District, 239 U. S., 
254, 60 L. Ed., 266, the doctrine has been definitely settled that, in the 
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absence of flagrant abuse or purely arbitrary action, a state may estab- 
lish drainage districts and tax lands therein for local improvements, 
and that none of such lands may escape liability solely because they 
will not receive direct benefits.” Moreover, Carson v. Sewer Comrs., 
supra, may be considered, under the facts in the cas before us, as 
authority for the position that the appellants are benefited in being per- 
mitted to discharge their sewers into the more serviceable public sewers 
of the district. 

The plaintiffs lay stress on their first proposition—that is, that they 
are excepted from the act of 1927 by the provisos in the eleventh see- 
tion. This section authorizes the trustees, upon terms which are just and 
mutually satisfactory, to take over any sewer or water systems, or any 
part thereof, and requires them when they take it cver by mutual 
agreement to pay a reasonable compensation. There 1s one proviso 
“that no person, firm or corporation owning any water system or sew- 
erage system shall be compelled by the trustees to become a part of such 
sanitary district as is herein created unless the same is satisfactory to 
such person, firm, corporation or municipahty owning any water 
system or sewerage system within the boundary of such created sanitary 
district,” and another proviso that such systems may net be taken over 
or forced by the trustees to become a part of the sanitary district unless 
satisfactory to the owners. When taken over by mutual consent such 
system or systems shall be under the control of the trustees. 

If the word “district” in the provisos be coustrued as svnonvimous 
with the boundary lines of the district these clauses would imply that 
the town of Kenilworth is not within the boundaries beeanse it has not 
consented to become a part of the district. This construction would 
result in a contradiction of the third section, which, with no exeeption, 
describes the district by metes and bounds, it being admitted in the brief 
of the appellants that the town is within this area. If “district” 
signifies all the land within the prescribed boundaries, the town is 
obviously a part of the distriet by virtue of the third section, though 
its water system is not connected with that of the distriet. The pro- 
yisos in our opinion, were not intended to empower the trustees to 
change or modify the defined area. Construing the act in its entirety 
and observing its manifest purpose we reach the conclusion, as contended 
by the defendant, that the word “district” as used in the provisos means 
“district system.” By this construction the several sections of the act 
become operative, and effect is given to all. The town of Kenilworth 
is a part of the district, but it shall not be compelled by the trustees 
to become a part of the sanitary district system or to be taken over 
by them for this purpose without its consent. It is insisted that this 
construction burdens the appellants with double taxation; but the 
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property of the plaintiffs is not twice taxed for the benefit of the taxing 
district. The county commissioners levy only one tax for the district and 
this is uniform and equal. Furthermore, neither the State nor the 
Federal Constitution affords protection against double taxation by the 
State. Baker v. Druesdow, 263 U. S., 1387, 68 L. Ed., 212; Person v. 
Watts, 184 N. C., 499, 508. 

In ‘view of the questions proposed we see no reason why the demurrer 
should not be sustained and the judgment afirmed. The property of the 
appellants is within the taxing district and there is no allegation in the 
complaint that the tax was-levied for any purpose not authorized by 
the public-local act, or that the levy exceeds the authorized rate and 
amount. We omit reference to the bonded indebtedness of the district 
and to the area embraced in the watershed of the Swannanoa River, and 
reach our conclusion upon the defendant’s demurrer to the allegations 
in the complaint. Judgment 


Affirmed. 





HORACE T. KING, TraDING AND DOING BUSINESS AS HANOVER IRON 
WORKS v. G. C. ELLIOTT anp Wire, EVA O. ELLIOTT, anp CENTRAL 
BANK & TRUST COMPANY. 


(Filed 17 April, 1929.) 


1. Laborers’ and Materialmen's Liens A a—Where contract is entire de- 
tailed itemization unnecessary. 

Where a materialman’s lien under the provisions of C. 8., 2433, is for a 
complete contract for a gross sum, it is not necessary that the statement 
be itemized as required in the case of divisible contracts for goods or 
labor. 


2. Same—Sufficiency of itemization. 


Where the claimant has attached and made a part of his lien an item- 
ized statement of his account for labor and material he has furnished 
the owner of the building upon which he claims his licen under the pro- 
visions of C. 8., 2433, showing on several specific dates ‘money advanced 
for payroll,” “furnace contract,” ete., each in stated amounts, it is held 
a sufficient itemization of his claims as required by the statute. 


3. Same—Construction of contract as entire. 

An affidavit to a lien filed under the provisions of C. S., 2453, that the 
“foregoing statement of account showing the goods sold, delivered, in- 
stalled, and work done,” ete., for a ‘‘furnace contract”: Held, sufficient to 
show a complete contract for the furnace at the price itemized in the 
statement. 


4. Same—Finding by the court that contract was entire. 


Where it has been agreed by the parties that the trial judge find the 
facts upon the trial of the question of the sufficiency of a lien filed for 
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material and labor furnished for a building, C. S., 2433, his finding that 
the contract was “to do certain work and furnish certain materials for a 
stated amount’ under the evidence in the ease is interpreted to mean 
that the contract referred to was entire, 
5. Materialmen’s and Laborers’ Liens B a—Materialman’s lien prior to 
mortgage registered after time matcrial was begun to be furnished. 

The lien for labor and material furnished to the owner of a building 
under the provisions of C. S., 2483, and notice filed as required by C. S., 
2469, 2470, where furnished under an entire or complete contract for the 
various items as a whole, relates back to the time of the first delivery and 
work done under the contract, and is superior to a mortgage lien subse- 
quently given and properly recorded. 

6. Laborers’ and Materialmen’s Liens B b—Dates stated in lien pre- 
sumed correct, 

Where a lien filed under the provisions of C. S., 2488, gives the date to 
each item of labor or material furnished in relation to the building upon 
whieh the lien is sought, it will be presumed, nothing else appearing, that 
the dates given in the statement are correct. 


Stacy, €. J., dissents. 


AppeaL by defendant, Central Bank & Trust Company, from C'ran- 
mer, J., at September Term, 1928, of New Hanover. Modified and 
affirmed. | 

Tt is admitted that the defendants, G. C. Elhott and wife, Eva O. 
Elhott, executed to the Central Bank & Trust Company, trustee, a 
deed of trust, to secure the indebtedness of $6,500 due the Continental 
Mortgage Company, on the premises described in the complaint. Said 
deed of trust was in the usual form and was recorded in the v.uce of 
the register of deeds of New Hanover County, on 1 August, 1927, in 
Book 186, page 148. It is also admitted that the mortgage executed 
by the defendants, G. C. Elhott and wife, to the defendant, John 
Bright Hill, has been duly canceled of record, and that the plaintiff 
has taken a voluntary nonsuit as to the defendant, John Bright Hull, 
and also as to the defendant, Indemnity Insurance Company of North 
America. 

The plaintiff introduced in evidence the following alleged lien, filed 
in the office of the clerk of the Superior Court on 31 December, 1927, 
and indexed in Lien Book A, p. 108, namely: 


“State of North Carolina—County of New Hanover, 
Wilmington, N. C. 
To W. N. Harriss, Clerk of the Superior Court. 
Please take notice that Horace T. King, trading and doing business 


as Hanover Iron Works, claims a lien on the premises of G. C. Elliott 
hereafter described for labor done or material furnished for erecting 
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a building or buildings thereon the labor done, or the amount of the 
material, the value thereof, and the dates at which the different items 
in detail were furnished, or labor done, are contained in the bill of 
particulars hereunto annexed. The amount of the claim is $761.04, 
and interest as shown by statement attached, marked Exhibit A, and 
the building or buildings, and premises are situated in the county of 
New Hanover, North Carolina (describing same by metes and bounds). 
Horace T. Kine, 
Trading and doing business as Hanover Iron Works. 


Sworn to and subscribed before me, this 81 December, 1927. 
W. N. Harriss, Clerk Superior Court.” 


Dr. G. C. Elliott, Wilmington, N. C. 
Bought of Hanover Iron Works. 








2 July, 1927, money advanced for payroll ......00000...., $276.00 
Lo daly, 2927. TWIGS COUT ACE itis ahiesincuiestadeibn Alaoai nels 388.00 
1 August, 1927, gutter, conductor and shect metal ........ 86.74 
22 AUSUSts 1927 74 DU BRAVE), 200? i.n.0ccoinsiemsiaryentan 2.00 
ZOO WS SA RO60 Opec rcacantenetdeecrgant 7.50 

8 lbs. galv. iron, .10 |... ey .80 

$761.04 

Interest........... suds epaeecn toa ane sarees 20.86 

$782.00 


“State of North Carolina—County of Hanover. 

Horace T. King, being duly sworn, deposes and says that he is the 
owner of Hanover Iron Works, that the foregoing statement of account 
is just, true and owing, and correct copy from claimant’s books, showing 
the goods sold and delivered, installed, and work done by claimants 
to above debtor. There are no offsets or counterclaims thereto, but the 
full sum of $761.04 is due and owing with interest from 15 July, 1927. 

Horace T. Kina. 


Sworn to and subscribed before me, this 31 December, 1927. 
W. N. Harriss, Clerk Supervor Court.” 


The plaintiff testified as follows: “I am the plaintiff in this action, 
and had a contract with G. C. Elliott to do certain work. The work 
was completed on the dates set out in the statement attached to the 
lien. The item for gravel was ordered separate by Dr, Elliott and sent 
out to the house. We began talking about this job in May. He told me 
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he was going to build the house and we kept on discussing and figuring 
and finally some time in June we came to terms. I started to work 
about 1 June. The contract was for a lump sum. He had nothing to 
do with the number of hours I spent or the material that I used.” 

The court below rendered the following judgment, in part: 

“A jury trial having been waived by the parties and the court having 
found that the plaintiff contracted with the defendant, G. C. Elliott, 
to do certain work and furnish certain material for stated amount 
in connection with the construction of the plaintiff’s house on the 
premises described in the complaint and that plaintiff has secured a 
consent judgment against G. C. Elhott in the sum of $761.04 and 
interest and condemning premises for sale described 1n complaint to 
satisfy said lien, and that said work was completed on the dates set 
out in the plaintiff’s bill of particulars, attached to a lien filed by the 
plaintiff in the office of the clerk of Superior Court of New Hanover 
County, which said lien the court finds is in every respect a valid lien 
on the premises herein described, and the following issues having been 
submitted : 

1. Is the defendant, G. C. Elliott, indebted to the plaintiff, and if so, 
in what amount? 

2. Has the plaintiff established a valid hen on the property of the 
defendant G. C. Elhott, described in the complaint ? 

3. If so, is such lien a prior lien to the deed of trust on said property 
held by the Central Bank & Trust Company and recorded in the office 
of the register of deeds of New Hanover County, Book 186, page 148. 

And it having been admitted that the defendant, G. C. Elhott, is 
indebted to the plaintiff in the amount of $761.04, with interest thereon 
from 15 July, 1927, and it being further admitted that the defendant, 
G. C, Elliott and wife, executed to the defendant, Central Bank & Trust 
Company, a deed of trust to secure the indebtedness o7 $6,500, which 
said deed of trust is in the usual form and contains the usual covenants 
and warranties of title and against encumbrances and was recorded 1n 
the office of the register of deeds of New Hanover County, on 1 August, 
1927, in Book 186, page 148. 

The court being of the opinion that the plaintiff’s lien is a valid hen 
and 1s superior to the deed of trust held by the defendant, Central 
Bank & Trust Company, answered the first issue: $761.04 with interest 
from 15 July, 1927; the second issue Yes, and the third issue Yes.” 

Judgment was accordingly entered in favor of plaintiff and the judg- 
ment further set forth that upon payment of the claim by Central Bank 
& Trust Company, it was subrogated to the rights of the plaintiff. 

At the conclusion of the evidence, the defendant, Central Bank & 
Trust Company, moved for a directed verdict in its favor on the grounds 
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that the plaintiff had not secured a valid lien superior to the lien of the 
deed of trust, held by it, which motion the court overruled and the 
defendant, Central Bank & Trust Company, excepted, assigned error 
and appealed to the Supreme Court. 


John A. Stevens for plaintiff. 
K. O. Burgwin for defendant, Central Bank & Trust Company. 


Crarkxson, J. The question involved: Is the lien filed by the plaintiff 
against the property of the defendant, G. C. Elliott, valid and enforce- 
able, and superior to the deed of trust, executed by the defendants, 
G. C. Elliott and wife, to the defendant, Central Bank & Trust Com- 
pany, conveying the property in controversy? We think so. 

C. S., 2483, 1s as follows: “Every building built, rebuilt, repaired or 
improved, together with the necessary lots on which such building is 
situated, and every lot, farm or vessel, or any kind of property, real or 
personal, not herein enumerated, shall be subject to a lien for the pay- 
ment of all debts contracted for work done on the same, or material 
furnished.” 

C.8., 2469, is as follows: “All claims against personal property, of 
two hundred dollars and under, may be filed in the office of the nearest 
justice of the peace; if over two hundred dollars or against any real 
estate or interest therein, in the office of the Superior Court clerk in 
any county where the labor has been performed or the materials 
furnished; but all claims shall be filed in detail, specifying the materials 
furnished or labor performed, and the time thereof. If the parties 
interested make a special contract for such labor performed, or if 
such material and labor are specified in writing, 1n such cases it shall 
be decided agreeably to the terms of the contract, provided the terms 
of such contract do not affect the len for such labor performed or 
materials furnished.” 

C. S., 2470: “Notice of lien shall be filed as hereinbefore provided, 
except in those cases where a shorter time is prescribed, at any time 
within six months after the completion of the labor or the final 
furnishing of the materials, or the gathering of the crops.” 

In McAdams v. Trust Co., 167 N. C., at p. 496, it is said: “Con- 
struing our statute on liens of mechanics and laborers, this Court held in 
Burr v. Maulisby, 99 N. C., 268, that the lien relates back to the time 
the work was commenced or the materials were furnished, and does not 
impair or affect encumbrances existing prior to that time but only those 
subsequently created.” Porter v. Case, 187 N. C., at p. 6386. Harris 
v. Cheshire, 189 N. C., 219. 
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In Jefferson ve Bryant, 161 N. C., at p. 406-7, it is said: “This 
action is to enforce a lien under section 2026 of the Revisal (C. S., 
2469), which requires that ‘all claims shall be filed in detail, specifying 
the materials furnished or labor performed, and the time thereof,’ and 
it has been uniformly held, in construing this statute, that there niust 
be a substantial comphance with its terms, and that the statement of 
time.is. niateriak: Wray ws dlarris, 77 Ny Cy 414 Cook ew Cobb, 101 
N.C, 68. The headnote to the Cook case, which is fully sustained by 
the opinion, 1s that ‘it is essential to the validity of a laborer'’s len that 
the claim or notice which he is required to file shall set forth in detail 
the time when the labor was performed, its character, the amount due 
therefor, and upon what property it was employed; and if it is for 
materials furnished, the same particularity is required. Defects in these 
respects will not be cured by alleging the uecessary facts in the plead- 
ings In an action brought to enforce the lien” This rule has been 
very generally modified when the contract is to complete a building 
for one sui, and in such case it is not required that the labor performed 
and the materials furnished shall be itemized, but that the time of the 
completion of the work shall be stated. The cases are collected in the 
notes in 27 Cye., 188.” 

In the present action it is contended by plaintiff that his claim is 
founded on a special contract under the statute, and it is not necessary 
that the claim “be filed in detail, specifying the materials furnished or 
labor performed and the time thereof.” That the present lien filed comes 
within the provisions of the statute and the decision on this aspect in 
the Jefferson case, supra, viz.: “This rule has been very generally modi- 
hed when the contract is to complete a building for one sum, and in 
such case it is not required that the labor performed and the materials 
furnished shall be itemized, but that the time of the completion of the 
work shall be stated.” 

“Regardless of the conflict of authority as to the necessity of itemiza- 
tion generally, it is well established that, where the work was done, or 
the materials furnished under an entire contract to do or furnish the 
same for gross sum, it is not necessary that claimant should in his lien 
statement itemize his account.” ([talics ours), 40 C. J., p. 242. 

“A distinction runs through the authorities in regard to the particu- 
larity required in specifying the amount and character of the work 
done or materials furnished, and the prices charged therefor, where 
the claim rests upon open account and where the work dore or materials 
furnished were contracted for as an entirety. More particularity of 
statement 1s required in the former than in the latter instance.” Francis 
& Co., Inc., v. Hotel Rueger, Inc., 125 Va., 106, 121, 99 &. E., 690. 
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Speaking to the subject, in 18 R. C. L., at p. 927, it is said: “As to 
the manner of setting forth or stating the facts to be embodied in the 
lien notice, however, it need not have the definiteness of a pleading. 

(p. 9385) The statutory requirements, whatever they may be, 
must be substantially complied with in order to perfect the hen. The 
affidavit required to verify it may be considered with the claim itself 
in ascertaining the sufficiency of the latter.” 

We must construe the whole len, claim or notice, and affidavit, on 
this particular attitude together. The notice sets forth: (1) “Dates at 
which the different items in detail were furnished, or labor done, are 
contained in the bill of particulars hereunto annexed. The amount of 
the claim is $761.04.” (2) Bill of particulars as follows: 


“2 July, 1927, money advanced for payroll 0... $276.00 
TS J Uy 5 TOS 7 PUT MACE COMUNE C es cecteneus ness Souementarutenceads 388.00 
1 August, 1927, gutter, conductor and sheet metal... 86.74 
22 August, 1927, 4 bu. gravel, 50 cncccntnccun sas 2.00 

200 lbs. asphalt, $3.75 oe. 7.50 
Bi ENS eae IT OM: tssatteratice tat caunc a dallas .80 
$761.04” 


(8) The affidavit “that the foregoing statement of account is just, 
true, and owing, and correct copy from claimant’s books, showing the 
goods sold and delivered, installed, and work done by claimants to above 
debtor.” Unobjected to, plaintiff testified: ‘The contract was for a 
lump sum. He had nothing to do with the number of hours I spent 
or the material that I used.” 

Webster’s Dictionary defines “install”: “To set up or fix in position 
for use or service.” To set up or fix in position for use or service the 
furnace, and the incidentals connected therewith, would take labor and 
material, and the furnace itself would be a considerable item in the 
cost. It will be presumed that the day the last item in the bill of 
particulars was the day the furnace was finally in the position for use 
and service. The implication from the subjects set forth in the bill 
of particulars is that the labor and material was used in connection 
with installing the furnace in plaintifi’s dwelling-house. 

A jury trial having been waived, the trial judge found that the 
plaintiff contracted with the defendant “to do certain work and furnish 
certain material for a stated amount,” ete. This means, of course, that 
the contract was entire. There was sufficient evidence to support this 
finding. 

We think the position taken by defendant too technical, under the 
facts and circumstances of this case, and the statute has been sub- 
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stantially comphed with. It is admitted by plaintiff that the four 
bushels of gravel at 50 cents a bushel $2.00, had nothing to do with the 
lump sum contract and must be deducted from the $761.04. 

It was said in Cameron v. Lumber Co., 118 N. C., at p. 268: “No 
one need misunderstand it who should become interested in the property.” 
The judgment below is 

Modified and affirmed. 

Stacy, C. J., dissents. 





0. E. UNDERWOOD y. J. E. DOOLEY. 
(Filed 17 April, 1929.) 


1. Abatement and Revival B a—Former action abates subsequent action 
which should have been included in former—Pleadings. 


The pendency of a suit involving substantially the same cause of action 
will prevent the plaintiff from maintaining a subsequent action upon any 
matters which were, or should have been, properly included within the 
seope of the former one, and the plaintiff may not maintain two separate 
actions for different damages resulting from the same negligent act, and a 
later action will be dismissed when this is properly made to appear. 

2. Same—aAction by insured for personal injuries not abated by action 
by insurer for damages to automobile. . 

Where an insurance company, under a policy covering damage to an 
automobile alone, has paid the insured for damages to it caused by the 
negligence of a third person, and has recoyered judgment in its action 
against the tort-feasor, the owner may maintain a subsequent action 
against the fort-feasor to recover damages for persona. injury arising 
from the same tort, as such action is not substantially the same as the 
pending action nor between the same parties. 

3. Insurance O b—Insurance company paying insured is subrogated to 
his rights. 

Where a company, under a policy covering damage to an automobile 
alone, has paid the insured the loss resulting from the act of a tort-feasor, 
it is entitled to maintain an action against the tort-feasor by subrogation 
to the owner's rights. 


AppreaL by defendant from order of Grady, J., at Seotember Term, 
1928, of Sampson. Affirmed. 

This action was begun in November, 1927, and is now pending in the 
Superior Court of Sampson County. It was heard at September Term, 
1928, of said court, on defendant’s motion that the action be dismissed, 
(1) for that, at the date of its commencement an action against the de- 
fendant, begun by the Maryland Casualty Company, upon the same 
cause of action as that alleged in the complaint in this action, was pend- 
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ing in the Superior Court of Mecklenburg County, North Carolina; and, 
(2) for that, since the commencement of this action, a final judgment 
has been rendered in said action against this defendant, which he has 
paid and fully satisfied. 

From an order denying his motion defendant appealed to the Supreme 
Court. 


Algernon L, Butler for plaintrff. 
C. H. Gover for defendant. 


Connor, J. On 7 November, 1927, the plaintiff, O. E. Underwood, 
was driving his automobile on Clinton Street, in the town of Roseboro, 
Sampson County, North Carolina. A motor truck, owned by defendant, 
and driven by one of his employees, collided with plaintifi’s automobile, 
on said street. As the result of said collision, plaintiff’s automobile was 
badly injured; plaintiff also sustained serious personal injuries. In his 
complaint filed in this action, plaintiff alleges that said collision was 
caused by the negligence of the driver of said motor truck, and that 
defendant, as owner of said truck, and as employer of said driver, is 
hable for his damages caused by said collision. This action, which was 
begun in the Superior Court of Sampson County, is for the recovery, 
only, of damages for the personal injuries sustained by plaintiff and 
caused by said collision. Plaintiff does not demand in this action judg- 
ment that he recover damages for the injuries to his automobile. He 
does not allege in his complaint that he has suffered damages by reason 
of the injuries to his automobile; he alleges that by reason of the inju- 
ries to his person he has been damaged in the sum of $10,000. He 
demands judgment for this sum only. 

At the date of said collision plaintiff’s automobile was insured against 
loss or damage resulting from a collision, by a policy of insurance issued 
by the Maryland Casualty Company. By the terms of said policy the 
Maryland Casualty Company was subrogated to all the rights, claims 
and demands which the plaintiff had against the defendant for damages 
resulting from injuries to said automobile, caused by the negligence of 
defendant. Within a few days after said collision, and prior to the 
commencement of this action, the Maryland Casualty Company began 
an action against the defendant herein in the Supcrior Court of Meck- 
lenburg County, North Carolina. In said action the Maryland Casualty 
Company, as plaintiff, demanded judgment that it recover of the de- 
fendant the sum for which it would be liable to plaintiff herein, under 
its policy, as damages to his automobile, resulting from the collision 
between defendant’s truck and said automobile, on 7 November, 1927. 
Tt alleged that said sum was $2,500; it did not allege that it had paid 
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or adjusted the loss prior to the commencement of said action. After 
the commencement of said action in the Superior Court of Mecklen- 
burg County, and before the commencement of this action in the Supe- 
rior Court of Sampson County, the Maryland Casualty Company paid 
to the plaintiff herein the sum of $3,000, in full settlement of the 
amount for which the said company was liable to plaintiff herein, under 
its policy, on account of the damage or loss which plaintiff had sus- 
taincd from the injuries to his automobile. After the commencement 
of this action, and while the same was pending, at the request of said 
company, plaintiff executed a formal assignment, in writing, to the 
said Maryland Casualty Company of any and all claims and demands 
which he had against the defendant for or on account of the injuries 
and damage to his automobile, caused by the collision between said auto- 
mobile and defendant’s truck on 7 November, 1927. Thereafter, by 
consent, a Judgment was entered in the action pending in the Superior 
Court of Mecklenburg County, wherein the Maryland Casualty Coim- 
pany was plaintiff, and the defendant herein was defendant, that the 
Maryland Casualty Company recover of the defendant the sum of 
$1,400, in full settlement of any and all claims which the said company 
had against said defendant by reason of the cause of action alleged in 
the complaint in said action. This judgment has been paid by defend- 
ant, and duly eanceled on the record in the offiee of the clerk of the 
Superior Court of Mecklenburg County. 

Upon the foregoing facts, w a were made to appear. to the court by 
an amendment to the answer, which defendant filed, by leave of the 
court, defendant moved that this action be dismissed (1) for that, at 
the date of its commencement, an action against the defendant, begun 
by the Maryland Casualty C ompany, upon the same cause of action as 
that alleged in the complaint i in this action, was pending in the Supers 10Y 
Court of Meeklenburg County, North Carolina 1; and (2) for that, since 
the commencement of this action, a final judgment has been rendered in 
said action, whieh defendant has paid and fully satisfied. Defendant’s 
motion was denied; defendant excepted, and appealed to this Court. 

In the original answer filed by defendant in this action, the allega- 
tions of negligenee, whieh constitute plaintiffs cause of action herein, 
ure denied; defendant also pleads, in bar of plaintiffs reeovery, his con- 
tributory neghgence. The tacts on which defendant relies to sustain his 
motion that this action be dismissed, appear from his amended answer. 
They do not appear on the face of the complaint, In cllevander v. 
Vorwood, 118 N. C., 382, 24.8. E., 119, it is said: “Where an action is 
instituted, and it appears to the Court by plea, answer or lemurrer that 
there is another action pending between the same parties, and substan- 
tially on the saine subject-matter, and that all material questions and 
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rights can be determined therein, such action will be dismissed.” In 
Emry v. Chappell, 148 N. C., 327, 62 S. E., 411, it is said: “The general 
principle of the law is that the pendency of a prior suit for the same 
thing, or as is commonly said, for the same cause of action between the 
same parties in a court of competent jurisdiction, will abate a later suit, 
because the law abhors a multiplicity of suits, and will not permit a 
debtor or a defendant to be harassed or oppressed by two actions, if even 
substantially alike, to recover the same demand, when the plaintiff in 
the second action could have a complete remedy by one of them. The 
principle is based upon the supposition that, 1f the first suit 1s so con- 
stituted as to be effective and available, and also to afford an ample 
remedy to the plaintiff in the second, the latter 1s unnecessary and 
should be dismissed.” In Allen v. Salley, 179 N. C., 147, 101 8. E., 
545, 1t is said that when the pendency of another action between the 
same parties, upon the same subject-matter, in another county, appears 
upon the face of the complaint, a demurrer on that ground will be sus- 
tained; and that when the pendency of such action 1s made to appear by 
answer, a motion that the second action be dismissed, should be allowed. 
In Construction Co. v. [ce Co., 190 N. C., 580, 180 8. E., 165, a judg- 
ment dismissing the action, which was begun in Mecklenburg County, for 
that another action between the same parties, involving substantially the 
same subject-matter, was pending in another county, was affirmed, upon 
the authority of the above-cited cases of Allen v. Salley, Emry v. Chap- 
pell and Alexander v. Norwood. 

It is well settled, therefore, by authoritative decisions of this Court 
that where an action 1s begun in a court of this State, and it 1s made to 
appear to said court, either by demurrer or by answer to the complaint, 
that at the date of its commencement there was pending in said court or 
in any court in this State of competent jurisdiction, another action 
between the same parties, involving the same, or substantially the same 
subject-matter, or cause of action, wherein all the rights of the parties 
thereto may be fully and finally determined and adjudicated, the action 
last begun will be dismissed. 

As the result of the collision between plaintiff’s automobile and de- 
defendant’s motor truck, upon the allegations of the complaint in this 
action, plaintiff had a cause of action against the defendant on which 
he was entitled to recover damages for all the injuries which he had 
sustained and which were caused by said collision. On this cause of 
action plaintiff could have recovered, in one action, damages for the 
injuries, both to his automobile and to his person. He had, however, 
only one cause of action against the defendant, for defendant’s tort, out 
of which the cause of action arose, was single and entire. He could 
not have split this cause of action, and maintained two actions against 
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defendant, one for the recovery of damages resulting from injuries to 
his automobile, and the other for the recovery of damages resulting 
from injuries to his person. Had plaintiff undertaken to split his cause 
of action, and instituted two actions, one for the recovery of damages 
resulting from injuries to his automobile, and the other for the recovery 
of damages resulting from injuries to his person, the second action 
would have been dismissed, for that the first action, invo.ving the same 
subject-matter or cause of action was pending when the second action 
was begun. Allen v. Salley, supra. The recovery of a judgment in the 
first action, whether for damages to person or to property, would have 
barred a recovery in the second action. Mller v. R. R., 140 N. C., 140, 
52 8. E., 305. In the last cited case, it is said: “The gencral rule in the 
law of damages is that all damage resulting from a single wrong or 
cause of action must be recovered in one suit. The demand cannot be 
split, and several actions maintained for the separate items of damage. 
Plaintiff recovers one compensation for all loss and damage, past and 
prospective, which were the certain and proximate results of a single 
wrong or breach of duty.” It was accordingly held in that case, that 
the action which plaintiff had begun in the Superior Court to recover 
of defendant damages for a personal injury, caused by the wrongful act 
of defendant, was properly dismissed, when 1t was made to appear to the 
court that plaintiff had theretofore, in another action, recovered of de- 
fendant a judgment for damages resulting from an injury to her prop- 
erty, caused by the same wrongful act of the defendant. The decision 
in Eller v. &. KR. is cited and approved in Barcleff v. Rk. R., 176 N. C., 
39, 96 S. E., 644. It is said in the opinion in the last cited case: “No 
man should be twice vexed for the same cause. The plaintiff may carve 
out as much as the law allows him in the first instance, but he will not 
be permitted to cut more than once.” In Allen v. Salley, supra, which 
was an action begun in the Superior Court of Buncombe County to 
recover damages for injuries caused by a collision between an automobile 
and a truck, it was held that the action should be dismissed, when it was 
made to appear to the court, that at the date of its commencement, an 
action between the same parties, upon the same subject-matter or cause 
of action was pending in the Superior Court of Polk County. In that 
case it is said: “The collision was but one transaction, and the whole 
matter should be tried, and the habilities of all parties determined in the 
first action.” 

It is, therefore, well settled in this jurisdiction that one who has 
sustained damages, resulting from injuries both to his property, and to 
his person, caused by the single wrong or tort of another, can main- 
tain only one action for the recovery of his damages, and that he ean- 
not split his cause of action, arising from a single wrong or tort, and 
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maintain separate actions against the tort-feasor, as defendant, and 
recover therein for separate items of damage resulting from said wrong 
or tort. 

An action to recover damages for injuries either to person or to 
property, caused by the single wrong or tort of the defendant, will be 
dismissed when it is made to appear to the court in which such action 
was begun and is pending, that another action begun by the same plain- 
tiff against the same defendant, upon the same, or substantially the 
same cause of action, to recover damages for another injury, whether to 
person or to property, was pending in said court, or in another court in 
this State of competent jurisdiction to try and determine the issues 
involved in said action, at the date of the commencement of said action. 
A. judgment recovered in the first action will bar a recovery in the 
second action, although the damages demanded in the second action are 
for a different injury from that for which the plaintiff recovered in the 
first action. 

The principles above stated are well settled as the law of this juris- 
diction, by authoritative decisions of this Court, and are in accord 
with decisions of courts in other jurisdictions, which are cited in the 
brief filed in this Court for the defendant. They are not, however, de- 
terminatiye of the question presented for decision by this appeal. 

The action begun in the Superior Court of Mecklenburg County and 
pending therein at the commencement of this action, was not begun by 
the plaintiff in this action; said action was begun by the Maryland 
Casualty Company, to recover judgment against the defendant in its 
own behalf, and not in behalf of the plaintiff herein. The judgment 
entered in said action, by consent of the parties thereto, was not recov- 
ered by the plaintiff in this action; it was recovered by the Maryland 
Casualty Company, on the cause of action alleged in its complaint in 
said action. The facts alleged as constituting said cause of action in- 
clude the facts which plaintiff in this action alleges as his cause of 
action against the defendant; other facts, however, are alleged by the 
Maryland Casualty Company, in its complaint in said action, and were 
essential to constitute a cause of action on which the said company, as 
plaintiff in said action, was entitled to recover of defendant therein. 
It cannot be held that the cause of action alleged in the action pending 
in the Superior Court of Mecklenburg County, at the date of the com- 
menecement of this action, is the same, or even substantially the same as 
that alleged by the plaintiff in this action. The Maryland Casualty 
Company could not have recovered of defendant solely upon the facts 
which constitute the cause of action alleged by the plaintiff in this 
action. It was required to allege and did allege facts from which it 
appeared that it was the real party in interest with respect to the sub- 
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ject-matter of the action, to wit, damages for injuries to the automobile 
owned by plaintiff in this action, caused by the wrongful act or tort of 
defendant. 

At the date of the commencement of this action, the plaintiff had been 
fully compensated for the damage which he had sustained by reason of 
the injuries to his automobile. This damage had been paid by the 
Maryland Casualty Company, in discharge of its hability to plaintiff 
under its pohey of insuranee. No part of said damage had been paid 
by the defendant, who upon the allegations of the coraplaint in this 
action, was liable to plaintiff for such damage, as well as for the dam- 
ages to plaintiff’s person. The Maryland Casualty Company, having 
paid the damage to plaintiff’s automobile, for which it was Hable under 
its pohey, had a cause of action against the defendant, upon its allega- 
tion that said damage was the result of an injury caused by defendant’s 
wrongful act or tort. The Maryland Casualty Company alone could 
maintain an action to recover of defendant the sum which it had paid 
to the plaintiff, the insured under its pohey, for it, and not the plai- 
tiff, was the real party in interest. In Cunningham v. BR. R189 NLC, 
427, 51S. E., 1029, it was held by this Court that when an insurer has 
paid the loss or damage for which it was lable under its pohey to the 
insured, it 1s subrogated to the rights of the insured, and can alone, as 
the real party im interest, maintain an action against the wrongdoer, 
and that it is immaterial whether the insured makes ar. actual assign- 
ment of his right of action or not. The insurer is subrogated not neces- 
sarily by virtue of the provision of the policy, but upon principles of 
equity to the right of action, if any, of the insured against the wrong- 
doer, who has caused the damage. In that case the action brought by 
the insured who had been fully compensated by the insurer, against the 
wrongdoer, was dismissed, upon the ground that the insured was not 
the real party in interest and for that reason could not maintain the 
action to recover of the wrongdoer the damages which he had sustained, 
but which had been fully paid by the insurer. This desision has been 
cited and approved in Insurance Co. v. Lumber Co., 186 N. C., 269, 
119 8. E., 362, and in Powell v. Water Co., 171 N. C., 290, 88 S. E., 
426. In the last eited case the following statement of the law is ap- 
proved by this Court: “When an insuranee company pays to the in- 
sured the amount of a loss of the property insured, it is subrogated in a 
corresponding amount to the assured’s right of action against any other 
person responsible for the loss. This right of the insur2r against such 
other person is derived from the assured alone, and can be enforced in 
his right only. At common law it must be asserted in the name of the 
assured. In a court of equity or of admiralty, or under the modern 
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codes of practice, it may be asserted by the insurance company in its own 
name, when it has paid the insured the full value of the property de- 
stroyed.” 

We have not overlooked the fact that in the complaint filed by the 
Maryland Casualty Company in the action begun in the Superior Court 
of Mecklenburg County, it is not alleged that said company has paid 
the loss or damage to the automobile. It only alleges that it is hable 
for such loss as the owner has sustained. For the purposes of this 
decision, we do not think this fact 1s material. 

The denial of defendant’s motion in this action is sustained by authori- 
tative decisions of this Court; it 1s supported by well settled legal prin- 
ciples; it is in accord with justice, and is both sustained and supported 
by sound policy. 

It cannot be held as law in this State that the owner of an automobile, 
who as the result of the wrong or tort of another, has sustained damages 
both to his automobile and to his person, and whose automobile is in- 
sured against the loss or damage which he has sustained because of 
injuries to his automobile, is put to an election whether or not he shall, 
in order to maintain an action against the wrongdocr to recover dam- 
ages for injuries to her person, release the insurance company from all 
hability to him under its policy. He does not lose his right of action to 
reeover for the injuries to his person, by accepting from the insurance 
company the amount for which it is hable to hin, under its policy, 
because the insuranee company thereafter upon the cause of action 
which has aecrucd to it, recovers of the wrongdoer the amount which it 
has paid the owner of the automobile in discharge of its hability under 
the polhey. This is not unjust to the wrongdoer, who is thereby required 
to pay only the full amount for which he is lable because of his wrong 
or tort. The order denying dcfendant’s motion 1s 


Affirmed. 





C. C. WIMBISH v. A. C. HATTAWAY. 
(Filed 17 April, 1929.) 


Contracts B d—Time of expiration of option. 
An option good “until” a day specified includes that day. 


Civit action, before Shaw, J., at November Term, 1928, of Gutt- 
FORD. 

On 16 February, 1927, Glenn M. McCall and the defendant, A. C. 
Hattaway, entered into a written contract, providing im substance that 
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McCall should sell to the defendant, Hattaway, a diamond ring for the 
sum of $962.50. Hattaway agreed to give to McCall an option to re- 
purchase the above-mentioned ring for the sum of $1,000, said option 
“to hold good until the first day of October, 1927.” McCall, the holder 
of the option, duly transferred it to the plaintiff. On 1 October, 1927, 
Wimbish tendered to the defendant $1,000 and demanded the ring. The 
defendant refused to deliver the ring, contending that the option ex- 
pired at midnight on 380 September, and that, therefore, the tender 
came too late. 

Issues were submitted to the jury and were answered in favor of the 
plaintiff. 

he verdict awarded to plaintiff damages in the sum of $400. From 
judgment upon verdict the defendant appealed. 


A. C. Davis for plaintiff. 
King, Sapp & King for defendant. 


Per Curtam. The sole question of law presented is whether the 
words “until the Ist day of October, 1927,” include the first day of 
October. 

The deeisions in other jurisdictions are not in accord; but it has been 
expressly decided in this State that the word “until,” when used in 
reference to an act to be done on a day certain, includes the day speci- 
fied. Thomas v. Nichols, 127 N. C., 319, 87 8S. E., 327. 

Affirmed. 








CLAYTON C. RICHARDSON v. 'T. W. RITTER. 
(Filed 17 April, 1929.) 


Negligence C a—Act of defendant held contributory negligence barring 
recovery. 

Where one seeks to recover damages for a negligent personal injury 
resulting from his diving into the shallow water of a public swimming 
pool, about twenty feet from the diving board, and hitting his head on 
the eonerete bottom, his own negligenee in not ascertaining the depth of 
the water before diving will bar his recovery. 


Aprra by plaintiff from Shaw, J., at October Term, 1928, of Guit- 
rorp. Affirmed. 

This is an action to recover damages for personal injuries, alleged to 
have been caused by the negligence of defendant, in failing to exercise 
due care to inform plaintiff, a patron of defendant’s swimming pool, 
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that the water in said swimming pool at the place where plaintiff dived 
into said pool was too shallow for diving, and that the bottom of said 
pool, at said place, was constructed of concrete. 

Defendant denied the allegations of negligence, and also relied upon 
his plea that plaintiff is barred of recovery, by his contributory negli- 
gence, as alleged in the answer. 

From judgment dismissing the action, at the close of plaintiff’s evi- 
dence, as of nonsuit, plaintiff appealed to the Supreme Court. 


D, Newton Farnell, Jr., B. L. Fentress and If. P. Hobgood, Jr., for 


plainttff. 
King, Sapp & King for defendants. 


Per Curtram. On 9 July, 1926, defendant owned a tract of land in 
Guilford County, on which he had constructed an artificial lake. This 
lake was operated by defendant as a public swimming pool. Patrons of 
said swimming pool were charged for admittance to said pool, and for 
the privilege of bathing, swimming and diving therein. 

Plaintiff, accompanied by his wife and children, went to defendant’s 
swimming pool late in the afternoon of 9 July, 1926. Having paid the 
sum charged for admittance to said pool, and for the privilege of swim- 
ming and diving therein, plaintiff within a short time thereafter dived 
from the edge of said pool into the same; at said place the water was 
shallow, and the bottom was constructed of concrete. Plaintiff’s head 
struck the concrete bottom of the pool; he was thereby injured, and by 
reason of such injuries suffered damages. No notice was given plaintiff 
by signs or otherwise of the depth of the water at the place where he 
dived into the pool. There was a spring-board, constructed for diving 
at a distance of 15 or 20 feet from the place where plaintiff dived. 
Plaintiff made no inquiries of defendant or of any one else as to the 
depth of the water at the place where he dived, nor did he make any 
effort to ascertain whether it was safe to dive into said pool at this place. 

Even if it should be held that there was evidence from which the 
jury could have found that defendant was negligent as alleged in the 
complaint—which is doubtful—and that such negligence was the cause 
of plaintiff’s injuries, all the evidence tends to show that plaintiff was 
negligent, and that his negligence contributed, as a proximate cause, to 
his injuries. He, therefore, cannot recover of defendant in this action, 
the damages which resulted from his injuries. 

The judgment dismissing the action is affirmed upon the authority of 
Elder v. R. R., 194 N. C., 617, 140 S. E., 298, and of decisions cited in 
the opinion in that case. 

Affirmed. 
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ALBERT PICK & COMPANY vy. MOREHKAD BLUFFS HOTEL 
COMPANY, Ine. 


(Filed 24 April, 1929.) 


1. Principal and Agent C a—Implicd authority of agent authorized to 
make purchase to do so on credit of principal—Conditional Sales, 

An agent appointed for the purchase of goods, without being given the 
money for which to pay for them, has implied authority to purchase them 
on the credit of his principal, and to do such other thinzs in pursuance 
of the authority directly given as are reasonably necessary to consummate 
the transaction, and in this case, involving a large expenditure for the 
furnishing of a hotel, the execution of a contract wherein the vendor 
retained title for the security of the purchase price. 

2. Same—Where agent has implied authority to execute conditional sales 
contract the form of execution immatcrial between parties. 

As between the vendor and purchaser it is immaterial in what form 
the agent authorized to purchase certain merchandise signed the con- 
tract, which in case of an incorporated agent is sufficient if signed by its 
president. C. 8., 1189. 

3. Sales I a—Between parties to conditional sales contract registration 
not necessary. 

Between the parties to a conditional sales contract probate and regis- 
tration is not required by statute. C. 8., 3812. 

4, Contracts B a—Interpretation of contract by parties will be generally 
adopted. 


An interpretation that the parties to a contract have given it will be 
generally adopted by the court, and a contract for the purchase of furni- 
ture for a hotel subject to an itemization given therein and to such minor 
adjustments as may take place from time to time as the unit prices set 
forth, is held to cover additional items amounting to about $11,000, 
ordered and accepted by the vendee and shipped by the vendor under the 
contract. 


AvrEAaL by Morehead Blufis Hotel Company, Ine., from Nunn, J., 
at November Term, 1928, of Craven. No error. 

It is alleged in the complaint that on 12 May, 1926, plaintiff sold 
to the defendant certain personal property at the agreed price of 
$48,370.48, which was afterwards increased by the sale of other articles 
under the contract to $59,370.88; that this sum was credited with $5,000 
paid in cash and with an item of $1,133, leaving as the amount due the 
plaintiff $53,237.88, with interest at 6 per cent on the amount of each 
shipment from the time the shipment was made. 

The defendant denied the material allegations of the complaint and 
for a further defense alleged that the property, consisting of furniture 
and other articles, was bought on an open account and not under a con- 
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tract by which the title was retained by the plaintiff; that it did not 
authorize such a contract, and that when it learned about a year after 
the sale that the plaintiff claimed retention of the title, it offered to 
return the goods and demanded that the alleged contract be canceled 
and that the furniture be removed from the hotel. 

The plaintiff had the property scized under proceedings in claim and 
delivery and the defendant executed a replevin bond and kept possession 
of the property. The case came on for trial and the following verdict 
was rendered: 

1. Is defendant indebted to the plamtiff? Answer: Yes. 

2. If so, in what amount? Answer: $53,237.88, with interest. 

3. Is the plaintiff the owner and entitled to the immediate possession 
of the personal property described in the complaint and the sheriff’s 
return? Answer: Yes. 

4. If so, what was the value at the time of the seizure of the property ? 
Answer : $38,000. 

5. What damage, if any, has the property sustained by deterioration 
since the seizure? Answer: $3,800. 

6. What damage has plaintiff sustained by reason of the wrongful 
detention of the said property? Answer: Six per cent of $38,000. 

It was thereupon adjudged that the plaintiff recover of the defendant 
$53,237.88 with interest from 1 January, 1927; that the property be sold 
and that the plaintiff recover $3,800 as damages for deterioration, or if 
possession could not be had that the plaintiff recover the value of the 
property with interest, etc. The plaintiff excepted and appealed upon 
error assigned. 


Ringer, Wilhartz & Hirsch and Ward & Ward for plainttff. 
Whitehurst & Barden for defendant. 


Apvams, J. On 20 March, 1926, the defendant entered into a written 
contract with a Delaware corporation known as the William Foor Hotel 
Operating Corporation, by which the defendant agreed to build a modern 
hotel and casino at Morehead Bluffs and to furnish the building with 
first-class modern hotel furniture and equipment. It was agreed that 
the Foor Corporation, upon receipt of a written request from the de- 
fendant, should purchase for the defendant at a price acceptable to the 
parties all the furniture and equipment for the hotel in consideration of 
five per cent of the total cost. On 12 May, 1926, a written instrument, 
called a thirty-day agreement, was signed by the plaintiff and by “Wil- 
liam Foor Hotel Operating Corporation for the Morehead Bluffs Hotel 
Company, by Wiliam Foor, Pres.” This paper purports to be an offer 
by the plaintiff to sell the furniture and an acceptance of the offer by 
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the Foor Corporation for the defendant. It contains this clause: “The 
title to said merchandise shall remain in the seller until the same shall 
be fully paid for.” 

It is contended that this alleged contract is not binding on the defend- 
ant because it was not executed by the defendant or any of its officers, 
but by the Foor Corporation for the defendant. This objection is ad- 
dressed to the question of the defendant’s execution of the instrument 
and not to the signature of the Foor Corporation. Its name was signed 
by its president, and it is provided by statute that written contracts for 
the purchase of personal property by corporations in which title is re- 
tained as a security for the purchase price are sufficiently executed if 
signed in the name of the corporation by the president, secretary, or 
treasurer in his official capacity. C.S., 1189. The question is whether 
the execution of the contract by the Foor Corporation for the Morehead 
Bluffs Hotel Company binds the defendant. By the contract of 25 
March, 1926, the defendant appointed the Foor Corporation its agent 
to purchase furniture; and the instrument of 12 May, 1926, is intended 
to be a contract between the plaintiff as seller and the defendant as 
buyer. The parties are the plaintiff and the defendant. It is therefore 
immaterial whether the contract was signed in the name of the defend- 
ant by the Foor Corporation or in the name of the Foor Corporation for 
the defendant. Either form would be sufficient. Cadel! v. Allen, 99 
N. C., 542; Ramsey v. Davis, 193 N. C., 395; 21 R..C. L., 848, see. 27. 
The contract as between the parties, if properly executed, is valid with- 
out reference to its probate and registration. ©. 8., 3312; Kornegay v. 
Kornegay, 109 N. C., 188. 

Another position of the appellant is this: the appointment of an 
agent to purchase personal property does not authorize such purchase 
when the title is retained to secure payment of the agreed price. As no 
funds were given the agent to pay for the furniture he had the implied 
power to make the purchase on the credit of the defendant. In Brittain 
v. Westall, 137 N. C., 30, it is said: “It may be taken as a settled prin- 
ciple in the law of agency that if express authority to buy on a credit 1s 
not given to an agent, but he is authorized to make the purchase and no 
funds are advanced to him to-enable him to buy for cash, Le is, by mpli- 
cation, clearly authorized to purchase on the credit of his principal, 
because when an agent is authorized to do an act for his principal, all 
the means necessary for the accomplishment of the act are impliedly 
included in the authority, unless the agent be in some particular ex- 
pressly restricted.” Ruffin v. Mebane, 41 N. C., 507; Swindell v. 
Latham, 145 N. C., 144. In the law of agency this rule a-so is in force: 
‘Whenever a principal has placed an agent in such a situation that a 
person of ordinary prudence, conversant with business usages and the 
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nature of the particular business, is justified in assuming that such 
agent is authorized to perform in behalf of his principal the particular 
act, and such particular act has been performed the principal 1s estopped 
from denying the agent’s authority to perform it.” 21 R. C. L., 856. 

The agent contracted for the purchase of property valued at about 
$50,000; no money was paid, no security was tendered, and the financial 
standing of the defendant was uncertain. In these circumstances the 
plaintiff was justified in assuming that the agent was authorized to pur- 
chase though the title was retained; and, having received the furniture, 
the defendant cannot now repudiate its contract on the ground of the 
agent’s want of power. There is ample evidence that the contract was 
duly executed. 

The price of the goods first shipped was $48,370.48; but afterwards 
upon the defendant’s order other articles were shipped on the same 
account and under the original contract. This was done pursuant to a 
stipulation in the thirty-day agreement to this effect: “Subject to the 
itemization given therein and to such minor adjustments as may take 
place from time to time at the unit prices set forth.” There is evidence 
that the parties construed this stipulation by changing items amounting 
to about $11,000 from one of the accounts to the other, leaving the 
remainder as alleged in the complaint, as admitted in the defendant’s 
evidence, and as shown by the statement from the records of the de- 
fendant. Where it appears that the parties themselves have practically 
interpreted their contract the courts generally will adopt their con- 
struction. Lewis v. Nunn, 180 N. C., 159; Wearn v. R. f., 191 
N.C, B75. 

What has been said disposes of the three propositions stated in the 
appellant’s brief. There are forty-nine exceptions in the record, some 
of which relate to the admission or rejection of evidence. It is not 
necessary to refer to them in detail; in our examination of them we have 
found no reason for awarding a new trial. 

No error. 





STATE y. A. H. RITTER, L. E. VAUGHN, WOLSEY WALL aAnp 
ALEX McKENZIE. 


(Filed 24 April, 1929.) 


1. Criminal Conspiracy A a-—Definition of the crime. 


A criminal conspiracy is the unlawful concurrence of two or more per- 
sons in a scheme or agreement to do an unlawful act, or to do a lawful 
act in an unlawful way or by unlawful means, and does not require the 
accomplishing of the purpose in contemplation or any overt act in fur- 
therance thereof. 
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2. Criminal Conspiracy B a—Competency of evidence of coconspirator. 
The acts and adeelarations of each conspirator, while done in further- 
nnee of the unlawful purpose or the testimony of one of them in regard 
to the conspiracy, is competent evidence against them all, but testimony 
given by one of the conspirators of his acts done in the absenee of the 
others and in derogation of the purpose of the ecouspiracy is incompetent 
against the others, and as to them its adinission const.tutes reversible 
error. 


AvprEAL by defendants, A. H. Ritter and L. E. Vaughn, from Sink, 
Special Judge, at October Term, 1928, of Rrcwmonp. 

Criminal prosecution tried upon an indietment charging A. H. Ritter, 
L. EK. Vaughn, Wolsey Wall and Alex MeRenzie with conspiring, con- 
federating and agreeing among themselves to kill and murder one Cleve- 
land Cagle; and in carrying out said conspiracy, it is alleged that they 
offered to pay one Charlhe Patterson the sum of #200 to aid them in 
their unlawful scheme, ete. 

The evidenee on behalf of the State tends to show that on Sunday, 
3 July, 1927, A. I. Ritter, L. E. Vaughn and Alex McKenzie went to 
the home of a colored man by the name of Charlic Patterson and told 
him they would give him $200, and see that he was protected, if he 
would induce Cleveland Cagle, on the following day, to come where they 
could get hold of him; that they would drive their car below Cagle’s 
house, feign a breakdown, send Patterson to ask his help, and when he 
came out to the road they would strike him with a club, run over him 
with the car, and make it appear that his death was an accident, and 
that they would have the sheriff with them so Patterson would have 
nothing to fear. Ritter said Cagle had been tearing up their distilleries 
and that he ought to be killed. 

As the alleged conspirators were drinking, Patterson testified that he 
paid very little attention to what they said. 

But on the following day Alex McKenzie returned, and said to Pat- 
terson—none of the others being present: “Those fellows that came here 
vesterday won’t do to fool with. I know them. 1 am white and you 
are black. It won’t do to do anything hke that. They will break our 
necks.” The defendants Ritter and Vaughn, who alone were being tried, 
duly objected to the introduction of this evidence. Overruled and ex- 
ception. 

Patterson, at the instance of McKenzie, called the sheriff and told 
him of the proposition that had been made to him. 

Ritter and Wall, but not Vaughn, came to Patterson’s house about 
10 o’clock on Monday, 4 July, as they had suggested the day before, but 
left before the sheriff arrived. 

Here the conspiracy seems to have ended. 
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Verdict: Guilty as to A. If Ritter and L. E. Vaughn, the only de- 
fendants on trial. 

Judgment: Imprisonment as to both in the State’s prison at hard 
labor for a term of net less than four nor more than ten years. 

The defendants appeal, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 

FLW. Bynum, Smith & Smith, L. B. Clegg and W. &. Clegg for de- 
fendants. 


Stacy, C. J., after stating the case: The gist of a criminal conspiracy 
is the unlawful concurrence of two or more persons in a wicked scheme— 
the agreement to do an unlawful act or to do a lawful act im an un- 
lawful way or by unlawful means—and it is said that the crime is com- 
plete without any overt act having been done to carry out the agree- 
ment. S. v. Van Pelt, 186 N. C., 6338, 49 S. E., 177; 8. v. Dalton, 168 
N. C., 204; 83S. E., 693; 8. v. Trammell, 24 N. C., 379. “If two or 
more persons conspire to do a wrong, this conspiracy is an act ‘rendering 
the transaction a crime,’ without any step taken in pursuance of the 
conspiracy.” 8S. v. Brady, 107 N. C., 822, 12 8. E., 325. The crime of 
conspiracy consists of the conspiracy, and not of its execution. S. wv. 
Younger, 12 N. C., 357. 

One who enters into a criminal conspiracy, like one who participates 
in a lynching, or joins a mob to accomplish some unlawful purpose, 
forfeits his independence and jeopardizes his, liberty, for, by agreeing 
with another or others to do an unlawful thing, he thereby places his 
safety and security in the hands of every member of the conspiracy. 
The acts and declarations of each conspirator, done or uttered in fur- 
therance of the common, illegal design, are admissible in evidence 
against all. “Every one who enters into a common purpose or design 
is equally deemed in law a party to every act which had before been 
done by the others, and a party to every act which may afterwards be 
done by any of the others, in furtherance of such common design.” S. v. 
Jackson, 82 N. C., 565. 

But to make the acts and declarations of one person those of another, 
or to allow them to operate against another or others, it must appear 
that there was a common interest or purpose between them and that said 
acts were done, or said declarations uttered, in furtherance of the com- 
mon design, or in execution of the conspiracy. S. v. George, 29 
N. C., 321. 

Proof of the acts done in pursuance of the common design by one of 
the conspirators, even though not on trial, and of his declarations made 
after the entry of the defendants into the combination, and up to the 
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time when the offense was committed, is competent against all. S. v. 
Turner, 119 N. C., 841, 25 S. E., $10; S. v. Anderson, 92 N. C., 732. 
But declarations of one of the conspirators, made after the offense has 
been committed and in the absence of the others, are not competent 
against the others, because not uttered in furtherance of the common 
design. S. v. Dean, 35 N. C., 63. 

The declarations of Alex McKenzie, made after he had abandoned the 
conspiracy, and not in furtherance of the common design, but in dero- 
gation of it, and in the absence of the other conspirators, while competent 
against him, yet, we think, are inadmissible as evidence against the 
defendants Ritter and Vaughn. S. v. Dean, supra; &. v. George, 
supra. Nor can the admission of this evidence be held for harmless 
error. It undoubtedly weighed heavily against the defendants. 

There are other exceptions appearing on the record worthy of con- 
sideration, but as they are not likely to arise on another hearing, we 
shall not consider them now. 

For error in the admission of incompetent evidence, as indicated, a 
new trial must be awarded; and it is so ordered. 

New trial. 





COUNTY OF ROCSKINGHAM vy. NORFOLK & WESTERN RAILWAY 
COMPANY. 


(Filed 24 April, 1929.) 


Highways A a—Where Highway Commission has closed grade crossing, 
county may not reopen it upon reincorporating abandoned highway. 
The State Highway Commission is given exclusive authority by statute 
to eliminate and close grade crossings of railroad tracks on the highway, 
and when it has so closed a grade crossing and substituted an underpass 
in the interest of public safety, 3 C. S., 3846(j), 3846(¥), the comumis- 
sioners of a county are without power to order the grade crossing aban- 
doned by the Commission reopened to the public, and this power is not 
given the county by C. S., 8846 (e 5), authorizing the county commis- 
sioners to reincorporate into the county systems any poztion of highway 
abandoned by the State Highway Commission. See, also, the declaratory 
statute ratified 18 March, 1929. 


Civiz action, before MacRae, Special Judge, at February Term, 
1929, of RockinaHamM, 

The plaintiff alleged that the State Highway Commission took over 
and incorporated into the State system of highways a public road be- 
tween Stoneville, North Carolina, and the Virginia line, and thereafter 
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hardsurfaced the road to a point known as Price Station. When the 
Highway Commission first assumed control of the road there was a 
grade crossing just beyond Price Station. The trial judge found as a 
fact that in the latter part of 1926, or early part of 1927, the State 
Highway Commission “abandoned that part of the road just beyond 
Price Station and followed another county road for a distance of about 
400 yards and eliminated said crossing . . . after the said High- 
way Commission had constructed a concrete overhead bridge over the 
railroad track and had built and extended the new hard-surface road 
along the west boundary of the church property, bringing the new hard- 
surface highway back into the old road as it formerly ran . . . clos- 
ing the old road, and required the Norfolk & Western Railway Com- 
pany to pay one-half of the expense of the said overhead bridge.” Soon 
after completing the hard-surface road and the building of said over- 
head bridge, the defendant planted posts across the old public road on 
the south side of the crossing and on its right of way and tore up and 
destroyed the said crossing “after obtaining authority from the State 
Highway Commission to do so.” Thereafter, on 11 Septembcr, the 
plaintiff brought this suit against the defendant to compel 1t to remove 
said obstruction and restore said grade crossing upon the ground that 
the portion of the old road abandoned by the State Highway Commis- 
sion had been duly reineorporated into the county public road system of. 
plaintiff in accordance with C. S., 8846 (¢ 5). 

The trial judge issued a writ of mandamus to compel the defendant to 
restore said grade crossing, and the defendant appealed. 


Sharp & Sharp, W. Rh. McCargo and Wl. L. Fagge for plantrff. 
PF. M. Rivinus, Burton Craige, Scott &€ Brewer and Murray Allen for 
defendant. 


Broapen, J. The determinative questions of law presented are: 

1. Did the State Highway Commission have power to eliminate said 
grade crossing ¢ 

2, If so, was such power modified or destroyed by Public Laws of 
1927, ch. 46, see. 5, O. S., 3846 (e 5)? 

C. S., 8846(k) expressly delegates to the State Highway Commission 
power “to regulate, abandon and close to use all grade crossings on any 
road designated as part of the State highway system . . . and 
whenever an underpass or overhead bridge is substituted for a grade 
crossing, the commission shall have power to close to use and abandon 
such grade crossing and any other crossing adjacent thereto.” Power 
is also given the State Highway Commission to eliminate grade cross- 
ings by compelling the railroads to pay one-half the expense thereof. 
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C. S., 3846(y). Exclusive jurisdiction over and control of grade cross- 
ings is expressly conferred upon the State Highway Commission by 
C.8., 3846(z). 

The overhead bridge near Price Station was substituted for the grade 
crossing therctofore existing and was constructed by the defendant and 
the State Highway Commission in compliance with the provisions of the 
statute and for the express purpose of eliminating this particular grade 
crossing in the interest of publie safety. Under the law as written the 
State Highway Commission had exclusive control of the crossing, and 
therefore had exclusive power to “close to usc such grade crossing.” 

Public Laws of 1927, ch. 46, see. 5, C. 8., 3846 (Ce 5), authorizes a 
county to reincorporate into the county system any portion of a road 
duly abandoned by the State Highway Commission. Tlns statute, how- 
ever, neither by express terms nor by implication, undertakes to disturb 
or affect the exclusive jurisdiction of the State Ihghway Conunission 
over grade erossings which it is authorized to elinnnate. Moreover, the 
gerade crossing in controversy was duly “closed to use” before the aban- 
domment of the small portion of the road leading to the crossing. While 
the county has the right to reincorporate such abandoned portions of a 
road, it must neecssarily follow that they must be reincorporated in the 
condition in which the Highway Commission left them. The lhghway 
Commission left or abandoned this road with the grade crossing “closed 
to use.” ‘The county, therefore, has no power under the law to require 
the Ilighway Commission or the defendant to restore a grade crossing 
which has been duly abolished in compliance with the statute. This 
view of the law reecived declaratory sanction by the General Assembly 
by an act vatified 18 Mareh, 1929, which provides in substanee that 
county road-governing authorities are not authorized to reopen any 
railroad grade crossing elosed by order of the State Highway Conmis- 
sion “in connection with the building of an overhead bridge or under- 
pass to take the place of such grade crossing.” 

Reversed. 





Ik. B. ATKINSON, on Berar or Himsenr AND Otters, v. EB. C. GREENE 
er ar, AND ‘THE CITY OF ASHEVILLE axnp THE FRIENCH BROAD 
CEMETERY. 

(Filed 24 April, 1929.) 


1. Actions D a—Action is commenced from issuance of stuummons. 


The commencement of a eivil action is at the time of the issuance of 
the summons, from which time the action is pending. 
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2. Municipal Corporations J a—Allegation of demand upon and refusal of 
city to bring action not necessary in this case. 


In an action by a taxpayer, in behalf of himself and others, to vacate 
and set aside a deed to the city by a cemetery association on the ground 
of collusion and fraud between the association and the two commis- 
sioners who since have been sueceeded by others, but were in oflice at the 
time of the issuance of the summons: Held, as the city officials were in 
office when the action was commenced the service was proper, and an 
wiegation of demand upon and refusal of the city to bring suit was not 
required. 

3. Same—Plea in Bar. 


ffeld, upon the facts of this case, the defendant’s plea in bar was prop- 
erly overruled with leave to file answer, 


Appear by defendants from Sink, Special Judge, at April Special 
Term, 1928, of Buncompe. Affirmed. 


Marcus Brwin and Alfred S. Barnard for plaintcff. 
George Pennell, Mark W. Brown and Carter & Carter for defendants. 


Apams, J. The original summons was issued 16 May, 1927, and 
served on all the defendants therein named on 20 May, 1927. Among 
these defendants were John IL. Cathey and Frank L. Conder, officers of 
the city, who constituted a majority of the city board of commissioners. 
Neither the City of Asheville nor the French Broad Cemetery Company 
was a party, but each of them was afterwards made a party defendant 
by an order of court. The summons against these two defendants was 
issued 23 May, 1927, and served the day following. The date of its 
issuance was the day before Cathey and Conder retired from office— 
the day befere they were succeeded respectively by Roberts and Rogers. 

The plamtiff, suing on behalf of himself and other taxpayers, filed a 
complaint setting up two causes of action. His object was to vacate and 
set aside a deed conveying land to be used as a cemetery, executed on 
4 Mareh, 1927, to the City of Asheville by the French Broad Cemetery 
Company. The gravamen of the action is fraud and collusion in cffect- 
ing the sale between Cathey and Conder as officers of the city and the 
officers and stockholders of the Cemetery Company. For the purpose of 
barring the prosecution of the action the defendants alleged that the 
summons was served on the city within the space of a few minutes after 
the oath had been administered to the officers succeeding Cathey and 
Conder, and that 1t was not served on the city while Cathey and Conder 
were in office. Upon these facts the defendants submit the legal propo- 
sition that the action cannot be maintained in the absence of an allega- 
tion in the complaint that the plaintiff had requested the governing 
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body of the city to take such action as was necessary to vacate and cancel 
the deed and that such action had not been taken. Whether such re- 
quest was necessary is the question for decision. The controlling princi- 
ple is enunciated in the authorities cited in Murphy v. Greensboro, 190 
N. C., 268, 275. An allegation that the city refused to bring suit 1s 
not necessary if the request to bring it was not required. Such request 
was not required if at the time the suit was brought the corporate man- 
agement was in control of the officers who are said to have connived with 
the officers and stockholders of the Cemetery Company. Jfurphy v. 
Greensboro, supra, 276, and citations. That they were in contro! when 
the summons was issued 1s admitted. 

A civil action is commenced when the summons is issued and, as the 
statute fixes the ineeption of the action, suit is pending from that time 
and not exclusively from the time when the summons is served. C. S., 
475; Pettigrew v. McCoin, 165 N. C., 472; Morrison v. Lewis, ante. 
79. As the city officials who are charged with the alleged wrong were 
in office when the action was commenced an allegation of a demand upon 
the city and the city’s refusal to bring suit was not required. The cases 
of Harrison v. New Bern, 198 N. C., 555, and White ». Hichory, 195 
N. C., 42, cited by the appellants, were decided upon facts which differ 
in material respects from those appearing in the present appeal. 

Judge Sink overruled the plea in bar and gave leave to the city to 
file an answer. In our opinion his judgment is free from error and 
should be 


Affirmed. 





CTHIAS. R. BRIGGS anp Wire. CLARA SILVIS BRIGGS, v. THE INDUS- 
TRIAL BANK OF RICHMOND, JOHN D. BROWN anp G. C. HAMP- 
TON, JR., TRUSTEE. 

(Filed 24 April, 1929.) 





Quicting Title A a—Usurious charge on notes secured by mortgage not 
ground for suit to remove cloud on title to extent of interest. 


An usurious charge of interest on notes does not affect the validity of 
the mortgage or deed of trust securing them, C. 8., 2806, and a suit 
brought to remore a cloud upon title to the lands under the provisions of 
C. S., 1748, to the extent of the usurious charge of interest on the notes 
cannot be maintained. 


Cryin action, before Moore, Special Judge, at October Term, 1928, 
of GuILFoRD. 

Plaintiffs allege that on 15 August, 1927, they borrowed from the 
defendant bank the sum of $1,700, but that said defendant required 
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them to execute sixty notes in the sum of $42.50 each, payable on the 
first day of each month until the entire sum had been discharged; that 
in order to secure the payment of said notes plaintiffs executed and de- 
livered to the individual defendants a deed of trust upon certain land in 
Guilford County. Plaintiffs further allege that they had paid twelve 
monthly installments of $42.50 each, and that the transaction was 
usurious in that the sum of $658.18 represented money in excess of the 
legal rate and the penalty allowed by law. Plaintiffs demand judgment 
“that the sum of $658.18 of the aforesaid deed of trust and notes be ad- 
judged to be usurious and void; that the same be declared a cloud upon 
the title of plaintiffs and be canceled and removed; that the amount 
which is due upon said notes and deed of trust be adjudged to be $1,190, 
payable monthly at the rate of $42.50 per month, without interest,” ete. 

The defendants demurred to the complaint upon several grounds, and 
in particular that the complaint did not state a cause of action for 
removing the cloud upon the title of plaintiffs. 

The trial judge sustained the demurrer, and the plaintiffs appealed. 


Thomas J. Hull for plaintiffs. 
Shuping & Hampton for defendants. 


Broapen, J. If a note secured by a mortgage or deed of trust is 
tainted with usury, can the makers thereof have the usurious element 
adjudged a cloud upon the title and removed under the provisions of 
C.S., 1743? 

The remedy prescribed by law for usurious transactions is thus stated 
in Ripple v. Mortgage Corp., 198 N. C., 422,137 S. E., 156. “In North 
Carolina the penalty, as prescribed by statute, for taking, receiving, 
reserving, or charging for the use of money a sum in excess of interest 
at the legal rate is forfeiture of the entire interest which the note or 
other evidence of debt carries with it, or which has been agreed to be 
paid. The forfeiture will be enforced against the usurer, when he seeks 
to recover upon the usurious contract or transaction. His debt will be 
stripped of all its interest-bearing quality, and he will be permitted to 
recover only the principal sum loaned. If a sum in excess of interest at 
the legal rate has not only been charged Vy the lender, but has also been 
paid by the borrower for the use of money, then the person, or his legal 
representative, or the corporation by whom the same has been paid, may 
recover twice the amount paid in an action in the nature of action for 
debt.” C.§., 2306. 

It is manifest that the note is not a cloud upon title. The cloud, if 
any, 1s formed by the mortgage or deed of trust. It was formerly held 
in Glisson v. Newton, 2 N. C., 336, that a bond tainted with usury was 
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utterly void ‘fas is also every security or assurance founded upon it.” 
But the statute in force in 1796 when the decision was rendered, con- 
tained express provision to that effect. Shober v. Hauser, 20 N. C., 222. 

In construing the present statute upon the subject of usury it has 
been held that the usury complained of did not affeet or impair the obli- 
gation and validity of the mortgage or deed of trust securing the note. 
Thus, in Spivey v. Grant, 96 N. C., 214, 2S. E., 45, the Court declared: 
“Nor can the change in the rate of interest, assented to by him, made 
in the deed, impair its force as to him. Jad it remained. it would have 
only affected the obhgation to the extent of the interest, not the con- 
veyanee as a valid act.” To the same effect is the utterance in Rogers v. 
Booker, 184 N. C., 185, 113 8. E., 671. “The usury did not impair the 
validity of the mortgage, and only forfeits the interest.” 

Plaintiffs do not contend that the deed of trust is entirely invalid, but 
that it is partially so. C. S., 1743, does not apply to such a fact situa- 
tion. The statute was intended to remove clouds not mere'y to determine 
their size. 

Athrmed, 


MRS. M. W. GANT y, THE PROVIDIENT Lith AND ACCIDENT 
INSURANCE COMPANY OF CILTATTANOOGA, TENNIESSEE, 


(Filed 24 April, 1929.) 


1. Insurance E b——Construction of insurance contract in general. 
Vhe rule that a liberal construction of ambiguous language will be 
siven in favor of the insured has no applteation when the werds em- 
ployed clearly express the terms upon which the policy has been issued. 


2. Insurance R a—Construction of policy of accident insurance as to the 
risks covered. 

When a policy of aecident insurance limits the liability ef the company 
to injuries caused the insured by being struck by a moving automohile, 
ifs plain and unambiguous meaning will not be extended in favor of the 
insured to cover an injury caused by being struek with a plank hurled 
ugainst her by a revolving wheel of an automobile. 

3. Trial D c—Nonsuit properly granted when evidence does not establish 
liability of defendant. 

Where the only evidence in an action upon an aecident insurance policy 
tends to show that the defendant was not responsible under the terms of 
the policy, the defendant's motion as of nonsuit is properly granted. 





AppreaL by defendant from Shaw, J., at August Term, 1928, of 
Guinrorp. Reversed. 


7, 
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This is an action to recover on an automobile accident policy of insur- 
ance issued by defendant to plaintiff on 6 February, 1923, and in force 
on 10 January, 1927. The policy provides for the payment by defend- 
ant to plaintiff of a stipulated sum of money, as indemnity, for the loss 
of life or limb, of sight or time, by accidental means; the lability of 
defendant, however, is expressly limited by the language of the insuring 
clause in said policy. | 

By said policy defendant insured plaintiff “against the effects result- 
ing exclusively of all other causes from bodily injury sustained by the 
insured during the life of this policy solely through external, violent 
and accidental means (excluding suicide while sane or insane, or any 
attempt thereat while sane or insane) and which bodily injury is sus- 
tained by the insured as the result of operating, driving, riding 1n or on, 
adjusting or cranking an automobile, or of being struck, run down or 
run over by a moving automobile, or caused by the burning or explosion 
of an automobile.” 

The evidence at the trial tended to show that on 10 January, 1927, 
plaintiff was struck by a plank which was thrown against her by the 
revolving wheel of an automobile; the plank struck the plaintiff on her 
leg, thereby causing her a serious bodily injury. At the time she was 
struck by the plank plaintiff was standing in the yard of her home in 
Greensboro, N. C., at a distance of 12 or 15 feet in the rear of the auto- 
mobile. No part of the automobile struck, or came in contact with the 
person of plaintiff. 

Plaintiff’s husband had undertaken to drive the automobile from his 
garage to the strect, in front of his home; the driveway, running from 
the garage to the strect, was covered with suow, 15 to 17 inches deep. 
After the automobile had been driven from the garage, and while it was 
on the driveway, the rear wheels began to spin, because of the snow on 
the driveway. This caused the automobile to skid. To prevent the 
wheels from spinning and the automobile from skidding, plaintiff’s hus- 
band direeted a servant to place a plank under cach of the rear wheels. 
When this had been done, the wheels passed over the planks underneath 
them. .As the left rear wheel passed over the plank, which had been placed 
under it, the plank was hurled by the revolving wheel, with great force, 
toward the plaintiff, who at the time was standing in the rear of the 
automobile. This plank struck the plaintiff and caused the injury to 
her leg. Because of the injury, plaintiff was taken at once to a hospital, 
where she remained for thirty-five days, under the care of physicians 
and surgeons. Since her return to her home from the hospital plaintiff 
has been unable, because of her injury, to resume the performance of her 
household duties. 
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Issues were submitted to the jury, and answered as follows: 

“1, Was the plaintiff struck by a moving automobile, within the terms 
of the policy of insurance, as alleged in the complaint? Answer: Yes. 

2. Did the plaintiff on said occasion expose herself to unnecessary 
danger? Answer: No. 

3. What amount, if any, is plaintiff entitled to recover of defendant! 
Answer : $635, with interest from 15 July, 1927.” 

From judgment on the verdict defendant appealed to the Supreme 
Court. 


Shuping & Hampton for plainteff. 
Brooks, Parker, Smith & Wharton for defendant. 


Connor, J. Only one question is presented for decision by defend- 
ant’s several assignments of error on this appeal: Was the bodily injury, 
which all the evidence shows was sustained by her on 10 January, 1927, 
the result of plaintiff “being struck . . . by a moving automobile”? 
Unless this question ean be answered in the affirmative, it must be con- 
ceded that plaintiff cannot recover in this action. Defendant is hable 
to plaintiff only under the terms of the policy; if the injury which she 
sustained is not included within the terms of the pohey, plaintiff ean- 
not recover. 

There was no evidence at the trial tending to show tuat plaintiff in 
fact was struck by a moving automobile, and thereby injured; all the 
evidence tended to show that she was struck by a plank. Can the lan- 
guage of the policy be so construed by the court that it may be held, 
upon all the evidenee, as a matter of law, that plaintiff was struck by a 
moving automobile, because the evidence shows that she was struck by a 
plank which was thrown against her by the revolving wheel of an anto- 
mobile ? 

If the language of the policy is uncertain or ambiguous, and is sus- 
ceptible to more than one construction, the court will adopt and apply 
that construction which is most favorable to the insured. If, however. 
there is no uncertainty or ambiguity in the language of the policy, there 
is no occasion for judicial construction; the rights and abilities of the 
partics must be determined in accordance with the plain, ordinary, and 
popular sense of the language which they have used in their contract. 
Penn v. Insurance Co., 158 N. C., 29, 73S. E., 99. 

In the instant ease the liability of the defendant under the poliey 
which plaintiff accepted, is expressly limited by language which is free 
from uncertainty or ambiguity. This language, therefore, cannot be so 
construed as to enlarge defendant’s liability, in order thet plaintiff may 
recover upon the facts shown by the evidence. As there was no evidence 
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from which the jury could find that plaintiff was injured by “being 
struck by a moving automobile,” we must hold that there was error in 
the refusal of the court to allow defendant’s motion, at the close of the 
evidence, that the action be dismissed as upon nonsuit. To the end that 
the action may be dismissed, in accordance with this opinion, the judg- 
ment is 

Reversed. 





STATE y. GEORGE DALTON, 
(Viled 24 April, 1929.) 


Criminal Law G c—Right to impeach credibility of defendant’s testimony. 


Where a defendant in a criminal action testifies in his own behalf the 
eredibility of his testimony is subject to impeachment, and it is competent 
for the State to ask him on cross-examination whether there was then a 
warrant out for him from the Federal Court, when relating only to his 
credibility as a witness. 


Apprat by defendant from Shaw, J., and a jury, at Fall Term, 1928, 
of Sroxres. No error. | 

The bill of indictment charged the defendant with (1) the manu- 
facture of intoxicating liquors; (2) having intoxicating liquors in his 
possession; (3) having intoxicating liquors in his possession for the 
purpose of sale. The jury rendered a verdict of guilty “in manner and 
form as charged in the bill of indictment.” 


Attorney-General Brummett and Assistant Attorney-General Nash for 
the State. 
W. Reade Johnson for defendant. 


Crarxson, J. The defendant, George Dalton, was a witness in his 
own behalf. On cross-examination the following question was asked 
him: “Q. There is a warrant out for you now from the Federal Court 
against you?” ‘The defendant objected; the objection was overruled 
and the defendant excepted and assigned error. The defendant an- 
swered “Yes, I guess there is.” This is the sole assignment of error in 
the record. 

This matter was thoroughly discussed in S. v. Maslin, 195 N. C., at 
p. 540. In that case, on cross-examination, for the purpose of impeach- 
ment, the defendant was asked whether he was then under indictment 
for abstracting and embezzling funds belonging to the Merchants Bank 
and Trust Company, for the embezzlement of trust funds deposited in 
the same bank by the Snipes estate, and for receiving into the bank cer- 
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tain moneys for deposit when he knew the bank was insolvent. His ob- 
jection to each question was overruled and to each, reserving lis excep- 
tions, he gave an affirmative answer. In that case it was held that the 
questions were competeut. 

Tn the case of S. ov. Wiggins, 171 N. C., 818, the question asked, “If 
he had not been accused of stealing a certain person’s hogs,” was prop- 
erly excluded. Note the question was not whether he had been con- 
victed. 

A warrant is issued from a court and has to be sworn to. We think 
the evidence competent. S.v. Jeffreys, 192 N. C., 318. 

No error. 








MARY SCHWARBERG, BKLIZABETH SCHWARBERG ano ELIZABETH 
M. PETYES vy. Ff. M. HOWARD, VY. L. COLI anp UNITED STATES 
LAND COMPANY. 

(Filed 24 April, 1929.) 


Appeal and Error E a—Complaint is necessary part of record proper. 


Under Rule 19, section 1, the complaint is a necessary part of the 
record proper, and when it is not contained therein, the case on appeal 
will be dismissed. 


ApprraL by defendants from Stach, J., at September Term, 1928, of 
Moore. 


Johnson & Johnson for plaintrffs. 
J. A.D. Parrish and L. B. Clegg for defendants. 


Stacy, C. J. It appears from the statement of case or. appeal, which 
constitutes the entire record sent to this Court, that summons in an 
action entitled as above, was issued out of the Superior Court of Moore 
County 29 March, 1928, and that thereafter, 25 July, 1928, two of the 
defendants, E. M. Howard and United States Land Company, through 
their counsel, entered a special appearance and move, first, that the 
action be dismissed for want of proper service as to them; and, second, 
that the action be moved to Carteret County for trial, if not dismissed. 
Both motions were overruled and the defendants appeal. The complaint 
is not sent up as a part of the record as required in al) cases, and we 
are not able to determine the nature and character of the action. 

It is provided by Rule 19, sec. 1, of the Rules of Practice in the 
Supreme Court that “the pleadings on which the case is tried, the issues 
and the judgment appealed from shall be a part of the transcript in all 
eases.” 192 N.C., p. 847. The appeal, therefore, must be dismissed for 
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failure to comply with the rules, or to send up the necessary parts of the 
record proper. 8. v. McDraughon, 168 N. C., 181, 83 8. E., 181; 
Cressler v. Asheville, 188 N. C., 482, 51 8. E., 53; Sigman v. KR. #., 135 
N. Cy 181,47 Sz E., 420:.J ones av. Jloggard, 107 XN. C., 349, 12 8S. E., 
256. 

As to whether the defendants did not waive their special appearance 
and enter a general appearance by moving for change of venue as a 
matter of right, sce Motor Co. v. Reaves, 184 N. C., 260, 114 8. E., 175. 

Appeal dismissed. 





MRS, T. D. JONES, SOUTHGATE JONES, J. L. MOREHEAD, W. I.. FOU- 
SHEE, A.D. MATTHEWS, MRS. J. N. GORMAN, EDITH MATTHEWS. 
AND B. B. MATTHEWS vy. CITY OF DURHAM. 


(Filed 24 April, 1929.) 


1. Municipal Corporations G b—Railroad right of way properly included 
in lineal feet necessary in petition for street improvements. 


The right of way of a railroad company abutting on a street proposed 
to be improved by a city is properly ineluded in the lineal feet in the 
petition for improvement under the provisions of C. 8., 2707, requiring 
that a petition for local improvements shall be signed by at least a ma- 
jority of the owners representing at least a majority of all the lineal feet 
of frontage upon the street, etc., proposed to be improved. 


2. Municipal Corporations G d—Procedure of owners objecting to assess- 
ments. 

The remedy of owners of property abutting upon a street proposed by 
petition to be improved, assessing the land of such owners, is given by 
statute, C. S., 2714, providing them an opportunity to be heard, and the 
right of appeal to the Superior Court by giving notice of appeal within 
ten days after confirmation by the municipal authorities, and when this 
has not been done, and the work has been completed, injunctive relief 
against the collection of the assessments by the city will not lie. 


3. Same—Findings of municipal authorities that petition is signed by 
proper number of owners is final. 


Where the municipal authorities have approved the petition of owners 
of land abutting upon a street proposed to be improved in accordance 
with the provisions of statute, their approval and order for the improve- 
ments to be made is final, except where it appears from the face of the 
petition, as a matter of law, that the signers do not represent a majority 
of the owners or of the lineal feet required by statute. 


4. Municipal Corporations G a—Power of City to Aid or Contract for 
paying street assessments. 
Where a railroad company by proceedings in mandamus has been com- 
pelled to construct an underpass for a street crossing, the city has the 
power to sign an agreement in the proceedings obligating itself to pay for 
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street improvements along the underpass, and where this has been done 
the city may accept the signature of the railroad company to a petition to 
improve the street as an owner of lineal feet abutting thereon and to pay 
the part assessed against such right of way for the improvements, and 
where the relevant provisions of the statutes in regard to street improve- 
ments have been complicd with this furnishes no evidence of friud. 
C. S., 2705, 2706, 2708, 2709, 2710, 2711, 2712, 27138, 2714. 


APPEAL by plaintiffs from Devin, J., at Chambers, in Durham, N. C., 
in September, 1928. Affirmed. 

This is an injunctive proceeding brought by plaintiffs against defend- 
ant to restrain 1t from collecting certain street assessments. The court 
below found the facts and rendered judgment in favor of defendant. 
The findings of facts are carefully set forth at some length and unneces- 
sary to repeat here in full. 

Briefly: (1) A writ of mandamus was brought by the city of Durham 
v. Southern Railway Company and other railroads to compel them to 
construct an underpass with proper approaches thereto in the city of 
Durham, to eliminate and abolish a dangerous grade crossing at Chapel 
Ifill Street. The judgment rendered in the lower court was sustained 
by this Court—185 N. C., 240, and sustained by the U. S. Supreme 
Court, 69 L. Ed., 231 (266 U. S., p. 178). 

(2) The judgment in the writ of mandamus set forth: “The city of 
Durham agrees to do all underground work such as the relaying and 
replacing of water, gas and sewerage mains, street paving including 
curbs and gutters and also sidewalks.” 

(3) The railroads, in accordance with the terms of the judgment, 
built the underpass and approaches at the cost of some $254,000. 

(4) After the underpass and approaches were built, W. P. Budd, who 
was interested in a lot on the east approach of the said Chapel Hill 
Street underpass, circulated a petition for the street improvement area 
under the provisions of chapter 56, Laws 1915, and amendments. The 
total lineal feet within the local improvement area was 2893.30 feet. 
Budd obtained a total of 1334.80 feet. Later the Southern Railway 
Company signed, making a total of 2051.20 feet (the addition in the 
record is incorrect, but immaterial), leaving unsigned 842.10 feet, which 
made a majority of the lineal feet with the signature of the Southern 
Railway Company which was 716.40 feet. There were seventeen prop- 
erty owners, all except five signed the petition. Thus the petition had 
a majority of lineal feet and owners in the street area to be paved. 

(5) The clerk’s report showing the frontage signed and unsigned by 
the property owners, with the original petition, was submitted to the 
mayor and city council. A resolution setting forth in detail the whole 
matter was by a unanimous vote adopted by the mayor and city council 
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on 16 August, 1926, and a resolution made at the same meeting ordering 
the paving and making the assessments. These resolutions were pub- 
lished as required by law in the Morning Herald, a newspaper published 
in the city of Durham. 

(6) The city council, the governing body of the city of Durham, did 
not cause to be placed upon the minute books of the city council of the 
city of Durham any record, by resolution or otherwise, of the contract 
or agreement between the city of Durham and the Southern Railway 
Company, by the terms of which the city of Durham was to assume and 
pay the assessment to be charged against the Southern Railway Com- 
pany and the North Carolina Railroad Company, the lessor of the 
Southern Railway Company. The city council of the city of Durham 
did not cause to be made any record on the minute books of the city 
of Durham, of the payment, or the authority to pay, the assessment of 
the city of Durham, against the Southern Railway Company and the 
North Carolina Railroad Company. The only record of the agreement 
between the city of Durham and the Southern Railway Company with 
respect to the signing of a petition by the Southern Railway Company 
and with respect to the assumption and payment of the amount assessed 
against the Southern Railway Company is contained in the file of R. W. 
Rigsby, city manager, the files of S. C. Chambers, city attorney, which 
the plaintiffs did not see or know of prior to the beginning of this 
action, and the words “assumed by city” after the name of the Southern 
Railway Company in the assessment roll. Upon the completion of the 
improvements under said petition due notice was given of a public hear- 
ing on the adoption of the assessment roll, which hearing was set for 
and held on 28 February, 1927, in the city hall of the city of Durham, 
when and where interested persons were given an opportunity to be 
heard relative to said assessments. There was no objection to the 
assessment roll and it was adopted at 7:40 p.m., on 28 February, 1927, 
which is in words and figures as follows: “Street Assessment Roll: 
Chapel Hill Street from Main Street to Duke Street and Great Jones 
Street from Main Street to Chapel Hill Street. Total yardage 6,619.2. 
Total cost $25,784.98; property owners assessment $16,298.06.” 

Then is set forth the frontage of each property owner and the amount 
due by each for the improvement. The charges against the frontage in 
the rate set forth in the assessment roll represents a charge of two-thirds 
against the property owners and one-third against the city of Durham. 
In the case of the Southern Railway Company, the city assumed the 
assessment. On 22 March, 1927, the city of Durham paid to the city 
tax collector by warrant the assessments against the Southern Railway 
Company and the North Carolina Railroad Company in the sum of 
$4,062.70. None of the plaintiffs knew of the provisions of the judgment 
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in the case of the city of Durham v. Southern Railway Company, Nor- 
folk and Western Railway Company and the Seaboard Air Line Rail- 
way Company, until after the said assessment roll was completed and 
adopted, and until a short time prior to the beginning of this action. 
None of the plaintiffs knew of the agreement between the city of 
Durham and the Southern Raihvay Company, in which the city of 
Durham assumed the payinent of the said assessments against the 
Southern Railway Company and the North Carolina Railroad Company 
until after the said assessment roll was completed and adopted, and 
until a short time prior to the beginning of this action. The plaintiffs 
did not object to the proceedings of the city of Durhan. in respect to 
these assessiuents, because they relied upon the good faith of the officials 
of the city of Durham and upon the truthfulness of the published pro- 
ecedings of the city of Durham, in respect to the said local improve- 
ments under the provisions of chapter 56, Pubhe Laws 1915. The 
plaintiffs allege in their affidavits that had they known of the provisions 
of the said judgment or of the agreement between the city of Durham 
and the Southern Railway Company, conecruing the manner in which 
the said petition was signed by the Southern Railway Company, they 
would have objected to the filing of the said petition, the adoption of 
the assessment roll and all other proceedings incident thereto and ap- 
pealed from any action by the city of Durham tending to charge these 
plaintiffs with the costs of the said improvements. 

This injunctive proceeding was instituted 9 August, 1928, after the 
plaintiffs had notice under the statute and the work was completed. 

The court rendered the following judgment: “Upon the foregoing 
findings of fact; it is ordered, considered and adjudged, that the city of 
Durham was acting in the pubhe interest in providing safe and con- 
venient pubhe streets under authority conferred by chapter 56, Public 
Laws 1915, as amended, and that the petition praying for such improve- 
ment is proper and regular on its face and all notices required by law 
were duly given and that the plaintiffs had full opportunity to appear 
and protest when the assessments were subsequently made, which they 
failed to do. Further, that by and under the terms of the judgment 
entered in the case of city of Durham v. Southern Railway Company, 
Seaboard Air Line Railway Company and Norfolk and Western Rail- 
way Company, in which the city agreed to do the paving, the city of 
Durham had a right to require said Southern Railway Company to sign 
such petition for the frontage occupied by its right of way, and when so 
signed, the governing body of the city had a right to consider such 
signatures in determining the sufficiency of said petition, and in so 
acting and in the doing of the work thereunder and in confirming the 
assessments in connection with such work, such assessments are not void 
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by reason of fraud or other cause, and such assessments as have not been 
paid are valid and subsisting liens against the several parcels of land; 
it is further, ordered, considered and adjudged, that the restraining 
order heretofore made in this cause be, and the same is hereby dissolved, 
provided that the dissolution shall not take effect pending any appeal to 
the Supreme Court.” 

The plaintiffs duly excepted, assigned errors and appealed to the 
Supreme Court upon the following grounds: (1) To the refusal of the 
court to grant the restraining order prayed for, and to the dissolution 
of the injunction as set out in the judgment; (2) to the action of the 
court in signing the judgment set out i the record. 


McLendon & Hedrick, J. L. Morehead, Brawley & Gantt and W. L, 
Foushee for plainttffs. 
S.C. Chambers and P. C. Graham for defendants. 


CrarKson, J. Question involved: (1) Will a local improvement peti- 
tion, required by C. 8., 2707, signed by the Southern Railway Company, 
an abutting owner, which made a majority of all the lineal feet frontage 
(no question as to their being a majority in number of the owners), 
the assessment against said railway the city of Durham assumed to pay 
in a mandamus proceeding to force said railway and others to build an 
underpass, render an assessment thereunder void as to other abutting 
property owners in the area who did not sign but had notice of the pro- 
eceding, under C. 8., 2705, 2712? We think not. See Public Laws 1915, 
chap. 56, sec. 5; C.S., 2703 ef seg. 

C. S., 2707, is as follows: “The petition for a local improvement 
shall be signed by at least a majority in number of the owners, who 
must represent at least a majority of all the lineal feet of frontage of 
the lands (a majority in interest of owners of undivided interests in any 
piece of property to be deemed and treated as one person for the purpose 
of the petition) abutting upon the street or streets or part of a street 
or streets proposed to be improved. The petition shall cite this article 
and shall designate by a general description the local improvement to be 
undertaken and the street or streets or part thereof whereon the work 
is to be effected. The petition shall be lodged with the clerk of the 
municipality, who shall investigate the sufficiency thereof, submit the 
petition to the governing body, and certify the result of his investigation. 
The determination of the governing body upon the sufficiency of the 
petition shall be final and conclusive.” 

In construing this section, this Court said in Gallimore v. Thomas- 
ville, 191 N. C., at p. 650: “The statute, C. S., 2707, provides that the 
determination of the governing body upon the sufficiency of the petition 


132 IN THE SUPREME COURT. {197 


a ad 


JONES 0. DURITAM. 











for local improvements shall be final and conelusive. [In V'arboro ov. 
Forbes, 185 N. C., 59, this Court held that where it appears upon the 
face of the sean: as a matter of law, that the signers of the petition 
do not represent a majority of the lincal fect of the total frontage on 
the street, proposed to be improved, the determination of the governing 
body as to the suficiency of the petition is not final or sunchigive 
In that case, the petition was held insufhierent to support assessments, 
because it appeared upon the face thereof and froin the order of the 
board of town commissioners, that the lneal feet of the frontage of the 
‘Town Common’ had been excluded in determining the total of the front- 
age on the street, proposed to be improved. It was held that said frontage 
should have been included, as a matter of law, and that inasmuch as 
the total number of signers did not represent a majority of the lineal 
fect of frontage, including the frontage of the ‘[Town Common,’ the 
petition was not sufficient. . . . (Gallemore case.) As to ahetier 
the number of persons owning lands fronting on said street was twenty- 
five or twenty-six involves only a question of fact; insofar as the 
sufficiency of the petition, authorized to be filed under C. 8., 2707, 
involves only questions of fact, the determination of the governing body, 
in the absence of fraud, and when acting in good faith, 1s final and 
conclusive. . . . The fact that there were twenty-six, and not 
twenty-five, persons who owned the lands fronting on the street proposed 
to be improved, was not called to the attention of the city council until 
after the improvements had been made and the expense for the same been 
incurred. The sufficiency of the petition could not then be called into 
question for that a majority of the landowners had not signed same. 
That fact had been conclusively determined by the city council, acting 
in good faith, before the improvements had been ordered.” 

In City of Charlotte v. Brown, 165 N. C., 435, it is held: “Where 
a municipality levies a special tax for street improvements upon the 
land of an abutting owner in excess of that allowed by a statute ap- 
plicable, the excess is a nullity and may be enjoined; and where the 
limitation prescribed is a certain per cent of the taxable value of the 
property, that valuation must control, whether the property hes upon one 
or several streets.” Winston-Salem v. Coble, 192 N. C., 776; Wenston- 
Salem v. Ashby, 194 N. C., 888; Flowers v. Charlotte, 195 N. C., 599. 
In the above cases the matter was jurisdictional and the proceeding void 
and the remedy by injunction permissible. 

C. 8., 2714, 1s as follows: “If a person assessed is dissatisfied with 
the amount of the charge, he may give notice within ten days after such 
confirmation that he takes an appeal to the next term of the Superior 
Court of the county in which the municipality is located, and shall 
within five days thereafter serve a statement of facts upon which he 
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bases his appeal, but the appeal shall not delay or stop the 1mprove- 
ments. The appeal shall be tried at the term of court as other actions 
at law.” 

Under this section if the plaintiffs desired to attack the assessment 
when levied against their property, the statute gives the remedy. Brown 
v. Hillsboro, 185 N. C., 368; Gunter v. Sanford, 186 N. C., 452; Leak 
v. Wadesboro, 186 N. C., 683; Mfg. Co. v. Commissioners of Pender, 
196 N. C., 744. 

C.S., 2705, provides publication of resolution or notice. C. S., 2706, 
when petition required; 2708, what resolution shall contain; 2709, 
character of work and material; 2710, assessments levied; 2711, amount 
of assessments ascertained; 2712, assessment roll filed, notice of hearing; 
2713, hearing and confirmation, assessment lien. 

‘verything was done by defendant as required by the statute. The 
court below found as a fact that “the plaintiffs had full opportunity 
to appear and protest when the assessments were subsequently made, 
which they failed to do.” The work was done after plaintiffs had notice 
as required by the statute. The whole matter, on the face, was regular 
and in comphance with the statute. Plaintiffs’ remedy, if they had 
any, was under ©. S., 2714. They cannot now complain. The proceed- 
ing was not void. 

In Charlotte v. Alexander, 173 N. C., 515, it is held: “Abutting 
property owners who have contracted with a municipality that the latter 
exceed its statutory authority 1m assessing their lands beyond a certain 
per cent of their value for strect improvements, and to give it a written 
waiver of such rights, are estopped to deny the validity of the contract 
by aceepting its benefits, and the ‘waivers, when obtained, are en- 
forcible by the municipality.” Jn re Assessment vc. fe. 2, 196 N. C., 756. 

Question two: Did the Southern Railway Company, an abutting 
owner In the area, have the right to sign the petition and rely on the city 
of Durham to perform its agreement with said railway to pay for same 
in the mandamus procecding against said railway requiring it and others 
to build an underpass? We think go. 

The Municipal Finance Act, C. 8., 29427), imphes not only that a 
eity may bear a part of the expense incident to the elimination of grade 
crossings, but may issue bonds therefor, this section providing that 
bonds may be issued by a city as follows, for that purpose: “The elimi- 
nation of any grade crossing or crossings and improvements Ineident 
thereto, thirty years.” 2. R. ev. Goldsboro, 155 N. C., at p. 362; 
Durham v. Rk. Rh. 185 N. C., at p. 245. The agreement was legal and 
binding on the city of Durhai. 

In the mandamus proceeding the judgment contained the following: 
“The city of Durham agrees to do all underground work, such as the 
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relaying and replacing of water, gas and sewerage mains, street paving 
including curbs and gutters and also sidewalks.” This agreement was 
binding on the city of Durham. It had the power to make it. This 
agreement was part of the judgment in the mandamus proceeding which 
required the underpass to be built by the railroads. See Argentine v. 
Atchison, ete., R. R., 30 L. R. A., p. 255; Woodruff v. Catlen, 54 Conn., 
277; Westbrook’s App., 57 Conn., 95; Fairfield’s App., 57 Conn., 167; 
N.Y. @ N. E.R. Cos App., 58 Conn., 532; and cases cited in the notes 
to the case of Kelly v. Minneapolis, 26 L. R. A., 92. 

Third question: Was there any fraud practiced by the municipality ? 
We think not. 

The court below found “the city of Durham had a right to require 
sald Southern Railway Company to sign such petition for the frontage 
oceupied by its right of way, and when so signed, the governing body of 
the city had a right to consider such signatures mn determining the 
sufiicicney of said petition, and in so acting and in the doing of the 
work thereunder and in confirming the assessments in connection with 
such work, such assessments are not void by reason of fraud or other 
‘ause, and such assessments as have not been paid are valid and sub- 
sisting lens against the several parcels of land.” 

44 C. J., see. 38297(7), 18 as follows: “In accordance with general 
principles it has been held that an assessment may be vaeated or set 
aside, or its enforcement enjomed, by reason of fraud on the part of the 
municipal authorities making the assessments.” Gallimore, supra. 

We can sce no evidence of fraud in the matter. The mandamus pro- 
ceeding required the ratlroads to build the underpass, the eity of Dur- 
hain to pay the street paving. As heretofore stated, the city of Durham 
had the legal meght to make this agreement. This judgement was affirmed 
on appeal to this Court and the U. S. Supreme Court. The railroad 
was an abutting owner and signed the petition at the vequest of the 
authorities of the eity of Durham, knowing the city was liable under 
the judgement to pay for the street paving. Plaintiffs cannot complain, 
they are paying for exactly what they ect—the street paved which 
abuts on ther property, Phe Southern Railway gets what the city agreed 
to do after the underpass was buut—the street paved which abuts on its 
properts. The only complaint that plaintiffs might have was the fact 
that the city of Durham inust increase its geveral tax a little bv the eity 
paving for paving the street abutting on the Southern Raihvay Com- 
panuy's property. It had a right, im its discretion, to make this agree- 
ment. In faet the enormous cost in building the wnderpass justified this 
maininidun sume compared to the cost to the railroads. We can see no legal 
or equitable grounds for plaintiffs’ not paying for their street ussess- 
ments. Phe judgment below is 
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STATE vy. J. I. PALMER. 
(Filed 24 April, 1929.) 


1. Homicide C a—one killing another through reckless driving of auto- 
mobile is guilty of manslaughter. 

One driving an automobile on a public highway while drunk, recklessly 
and in disregard of statutes for the regulation of automobiles thereon. 
resulting tn death to another, is guilty at least of manslaughter without 
reference to whether he intended to infliet injury or not. 

= Samc—Negligence of deceased does not excuse of guilt mnless it was 
sole proximate cause. 

Que may not be convicted for driving an automobile upon a public high- 
Way in violation of safety statutes when the negligence of the injured 
person ts the sole proximate cause of the injury, but it ts otherwise if the 
coneurring negligence of both combined was the proximate cause. 

3. Same-——-If defendant’s negligence causes death his later acts to avoid 
injury do not relieve him of guilt. 

Where the injury to another would not have occurred except for the 
criminal negligence of the defendant in violating the safety statutes reen- 
lating the operation of automobiles upen the public highway, he is net 
relieved of guilt by the fact that he did all that be reasonably could to 
avold the injury at the time of the oecurrence under the existing condi- 
tious, provided his inability to stop was due to his prior recklessness, 

4. Homicide C ce—Evidence of reckless dyiving. 

Evidence that the defendant while driving on a public highway stopped 
at a filling station and came out with a bottle of whiskey, from which 
he took two or three. drinks, and that later one of the passengers got out 
of the automobile beeause of fear of the defendant's reckless driving, is 
admissible as substantive evidence and also as corroborative of other 
evidence of bis reckless driving in a prosecution for manslaughter. 


AprrAL by defendant from Shaw, J.. at November Term, 1928, of 
Davinson, No error. 

The detendant was indicted with Otis Cross and Will Hargrave for 
the unlawful killing of one C. A. Misenheimer on 15 October, 1925. 
Pending the trial a nof., pros. was entered as to the defendant fargrave 
aud a verdict of not @uilty as to the defendant Cross, 

According to the evidence for the State the defendant on the night 
of 13 October, 1928, was driving a Dodge sedan about a mile seuth of 
Thomasville going in the direction of Lexington and the deceased was 
driving a Chrysler going towards Thomasville. ‘The two cars met about 
1) o'clock on a “rainbow curve.” When the collision occurred the left 
front Wheel of the Dodge sedan struck the left side of the Chrysler, 
knocked off the front wheel and left front door, and shattered the glass 
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on that side of the car. Misenheimer, who was driving the Chrysler, 
was killed and two other men who occupied the front seat with him 
were injured. The Chrysler was on the right-hand side of the black 
mark in the middle of the road; and after the collision it was seen 
that the left front wheel was about 12 inches over the pavement, the 
remainder of the car being off the pavement and on the shoulder of the 
highway. The left front wheel of the Dodge was dowr. and the hub 
was in contact with the surface of the road. The Dodge car ran 23 feet 
after striking the Chrysler, turned over on the left side with the “top 
back towards Thomasville.” Part of it was on the hard surface, the 
rear being off on the shoulder which was 5 or 6 feet wide. The 
defendant who was driving the Dodge car was under the influence of 
intoxicating liquor at the time of the collision and was running his ear 
in disregard of certain statutory requirements. 

There was evidence for the defendant tending to contradict the 
material circumstances on which the State relied for conviction. It is 
unnecessary to state more minutely the specifte circumstances developed 
by the evidence. The defendant was found guilty of manslaughter, and 
from the judgment pronounced he appealed upon error assigned. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Phillips & Bower and Raper & Raper for defendant. 


Apams, J. The act regulating the operation of vehicles on the high- 
ways of this State provides among other things that it shall be unlawful 
for any person who is under the influence of intoxicating Hquor or 
narcotic drugs to drive any vehicle upon a highway; that any person 
driving a vehicle on a highway shall drive it at a careful and prudent 
speed not greater than is reasonable and proper, having due regard to 
the trafhe, surface, and width of the highway, and to any other econdi- 
tions then existing; that no person shall drive any vehicle upon a high- 
way at such a rate of speed as to endanger the life, mb or property 
of any person. It is provided that no person shall drive a vehicle on a 
highway at a rate of speed in excess of 15 miles an hour in traversing or 
golng around curves or traversing a grade upon a highway when the 
driver’s view is obstructed within a distance of 200 feet along the 
highway in the direction in which he is proceeding; also that the driver 
of a vehicle shall not drive to the left side of the center line of a high- 
way upon the crest of a grade or upon a curve in the highway, when 
such center line has been placed upon the highway by the State Highway 
Commission, and is visible. Public Laws 1927, ch. 148, art. 2, sec. 2, 
sec. 4({a), sec. 4(b), subsec, 43 sec. 13(d). 
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There was evidence for the State tending to show that the defendant 
had violated each of these provisions. In S. v. Gray, 180 N. C., 697, 700, 
it is said: “The principle is generally stated in the textbooks that “if 
one person causes the death of another by an act which is in violation 
of law, it will be manslaughter, although not shown to be wilful or 
intentional” (McClain Cr. L., Vol. 1, sec. 347), or that when life has 
been taken in the perpetration of any wrongful or unlawful act, the 
slayer will be deemed guilty of one of the grades of culpable homicide, 
notwithstanding the fact that death was unintentional and collateral 
to the act done (13 R. C. L., 848); but on closer examination of the 
authority, it will be seen that the responsibility for a death 1s some- 
times made to depend on whether the unlawful act is mafum in se or 
malum prohibitum, a distinction noted and discussed in S. v. Horton, 
139 N. C., 588. It is, however, practically agreed, without regard to 
this distinction, that if the act is a violation of a statute intended and 
designed to prevent injury to the person, and is in itself dangerous, and 
death ensues, the person violating the statute is guilty of manslaughter 
at least, and, under some circumstances, of murder. The principle is 
recognized in S. v. Horton, supra, and in S, v. Turnage, 188 N. C., 569; 
S. uv. Limerick, 146 N. C., 650, and S. v. Trollinger, 162 N. C., 620, 
and has been directly applied to deaths caused by running automobiles 
at an unlawful speed. In 2 R. C. L., 1212, the author cites several 
authorities in support of the text that one who wilfully or negligently 
drives an automobile on a public street at a prohibited rate of speed, 
or in a manner expressly forbidden by statute, and thereby causes the 
death of another, may be guilty of homicide; and this is true, although 
the person who is recklessly driving the machine uses, as soon as he 
sees a pedestrian in danger, every effort to avoid injuring him, provided 
that the operator’s prior recklessness was responsible for his inability 
to control the ear and prevent the accident which resulted in the death 
of the pedestrian.” This principle is maintained in S. +, Welver, 175 
Na Og CO1S Sete Gash, 101 N.C. 0953 82 0, Hountree, 181 N.C, 030% 
S. vo. Jessup, 1838 N. C., 771; S. v. Sudderth, 184 N. C., 7535 8. +. 
Crutchfield, 187 N. C., 607; S. v. Lutterloh, 188 N. C., 412; 8. +. Trott, 
190 N. C., 674. It is perfectly manifest that under these conditions no 
error was committed in his honor’s denial of the defendant’s motion to 
dismiss the action. 

On the afternoon preceding the collision the defendant in company 
with others left Caswell County and went in his ear to Reidsville. They 
left Reidsville at 8 p.m. and after traveling two or three miles stopped 
at a filling station. There was evidence tending to show that the 
defendant and another went into the flung station and upon their 
return to the ear the defendant’s companion had a pint of whiskey, 
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and that the defendant took two or three drinks, .A witness testified 
that when the car arrived at Monticello he got out of it because he was 
frightened assigning as a reason therefor “a little too reckless, and a 
little too fast driving.” The defendant excepted to the admission of this 
testimony; but it was competent as a circumstance wiich was both 
substantive and, as the record shows, corroborative of the testimony 
of other witnesses who said that the defendant was drunk. 

The remarks of the solicitor in addressing the jury were his deduction 
from the evidence and the defendant’s exception thereto is without merit. 

The defendant excepted to the following instruction to the jury: 
“Tf you are satisfied beyond a reasonable doubt from the evidence that 
the defendant, Palmer, was guilty of culpable negligence as hereto- 
fore explained to you by the court, or criminal negligence, and that said 
criminal neghgence was the proximate cause of the death of Misen- 
heimer, why it will be your duty to convict the defendant. If you 
are satisfied beyond a reasonable doubt from the testimony that the 
defendant, Palmer, is guilty of criminal or culpable negligence as here- 
tofore explained to you, and that Muisenheimer was also guilty of 
negligence’and that the negligence of Palmer and Misenheimer both 
concurred proximately in producing the death of Misenheimer, then it 
would be your duty to convict the defendant, Palmer.” His Honor 
further instructed the jury as follows: “But, if you find from the 
evidence, gentlemen of the jury, that the defendant was guilty of cul- 
pable negligence and that Misenheimer was also guilty of negligence, 
and that Misenheimer’s negligence was the proximate cause, sole prox- 
imate cause of his death, it will be your duty to acquit the defendant. 
If you have a reasonable doubt as to whether the defendant was guilty 
of culpable negligence as heretofore explained to you, it will be your 
duty to acquit him. Or if you are satisfied beyond a reasonable doubt 
that the defendant was guilty of culpable negligence, or criminal 
negligence, as heretofore explained to you, but have a reasonable doubt 
that such negligence was the proximate cause of the death of Misen- 
heimer, it will be your duty to acquit the defendant. If you are satisfied 
beyond a reasonable doubt that the defendant is guilty of culpable 
negligence, and that the deceased, Misenheimer, was also guilty of 
negligence, and if you find that Misenheimer’s negligence was the 
proximate cause, sole proximate cause of the death of Misenheimer, why 
then it will be your duty to acquit the defendant.” These instructions 
were strictly in accord with the authorities. In 2 R. C. L., 1213, the 
principle is thus stated: “The rules of law concerning contributory 
negligence as a defense 1n civil actions for damages for personal in- 
juries have no application to homicide cases for criminal negligence 
in operating an automobile. The decedent’s behavior is admissible in 
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evidence, and may have a material bearing upon the question of the 
defendant’s guilt, but if the culpable negligence of the latter is found 
to be the cause of the death, he is criminally responsible whether the 
decedent’s failure to use due care contributed to the injury or not.” 
This statement of the law has been followed by this Court in S. v. Gray, 
supra, and in S. v. Oakley, 176 N. C., 755. 

In the trial of this case the defendant was given the advantage of 
every phase of the law to which he was entitled. We find 

No error. 








JAMES B. MIDISIFF ann C. L. BRANNOCK vy. NORTH CAROLINA 
HOME INSURANCKH COMPANY. 


(Filed 24 April, 1929.) 


1. Insurance E b—Conditions in statutory policy of fire insurance are valid 
and binding. 
The terims and eonditious of the standard form of nu fire insuranee 
poliey, C. S., 6456, 6457, and the stipulations as to a valid waiver thereot 
are valid and binding on the parties. 


2. Insurance K a—Knowledge of agent of violation of condition of policy 
at its inception is imputed to his principal. 

Where a poliey of fire insurance stipulates that it would not be bind- 
ing until countersigned by its local agent, the policy is made by the local 
agent on behalf of the company, and knowledge of the agent of existing 
conditions contrary to the express provisions of the poliey at the ineep- 
tion of the contract is imputed to the company. 

3. Insurance K b—Imputed knowledge of insurer of violation of condition 
of policy at its inception is a waiver thereof, 

Where the loeal agent of a fire insuranee company, hefore issuing the 
poliey on a stock of merchandise, knows that included therein are ex- 
plosives that under the terms of the poliey will render it void unless 
Waived in writing attached to its face. and nevertheless the agent issues 
the poltey upon payment of the premium, the knowledge of the local 
agent is imputed to the company, and the contract being completed the 
insurer is estopped to deny its Jinbility for a fire loss covered by the 
policy so issued, It is otherwise if such knowledge is acgnired after the 
policy has been delivered and the contraet of insurance completed. 


Aprran by defendant from Clement, J., at August Verm, 192s, of 
Surry. No error. 

This is an action on a policy of fire insurance issued by defendant 
company to plaintiffs on 6 December, 1926. 

The plaintiffs, in consideration of the premium paid by thein, were 
insured by said policy for the term of one year against loss or dumage, 
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to an amount not exceeding fifteen hundred dollars, to the property 
described therein, to wit, store and office furniture and fixtures, and 
stock of merchandise, consisting principally of hardware, while con- 
tained in a building, situate on lot No. 114, on the east side of Main 
Street, in the town of Mount Airy, North Carolina. The said property 
was destroyed by fire on 18 December, 1926. 

The policy is in the form prescribed by statute (C. S., 6437) and is 
known as the Standard Fire Insurance Policy of North Carolina. It is 
provided on the face of the policy that it shall not be valid, unless 
countersigned by the duly authorized agents of the company, at Mount 
Airy, N.C. The policy is signed by the president and attested by the 
secretary of the company. It is countersigned by Sydror & Sparger, 
ageuts of the company, at Mount Airy, N. C. 

It is stipulated in the policy, as one of the conditions of defendant’s 
liability thereunder, that ‘unless otherwise provided by agreement in 
writing added thereto, this company shall not be hable for loss or 
damage (d) while there is kept, used or allowed on the described 
premises, . . . explosives.” No agrecinent in writing was added to 
said poliey with respect to the keeping of explosives on the premises 
where the property insured by the policy was located. 

It is further stipulated in the policy that “No one shall have power 
to waive any provision or condition of this policy except such as by the 
terms of this policy may be the subject of agreement added thereto, 
nor shall any such provision or condition be held to be waived unless 
such waiver shall be in writing added hereto.” 

It is admitted in the pleadings that at the date of the fire which 
destroyed the property msured by the policy, dynamite and dynamite 
‘aps were kept by plaintiffs on the described premises, as a part of the 
stock of merchandise deseribed in the pohey and insured thereby. There 
was evidenee tending to show that said dynamite and dynamite caps 
were on said premises, as a part of plaintitts’ stock of merchandise, at 
the date of the issuance of the pohey; that defendant’s agents, who 
solicited plaintiffs to take the pohey and who countersigned and issued 
it, knew at the time the policy became effeetive that said dynamite 
aud dynamite caps were then kept on the deseribed premises by plain- 
tiffs as part of the stock of merchandise which they proposed to insure; 
and that with this knowledge said agents issued the policy, and collected 
from the plaintiffs the premium for the same. 

Issues were submitted to the jury and answered as follows: 

1. Did the defendant, the North Carolina ILome Insurance Company, 
execute and deliver to the plaintiffs the pohey of insurance, as alleged 
in the complaint? Answer: Yes. 
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2. Did the plaintiffs carry dynamite and dynamite caps in their stock 
at the time of the fire? Answer: Yes. 

3. If so, did the defendant by its knowledge and conduct waive the 
printed portious of the pohey forbidding the keeping of dynamite and 
dynamite caps in stock¢ Answer: Yes. 

4. What amount, if any, are the plaintiffs entitled to recover of the 
defendant? Answer: $1,500, with interest from 18 February, 1927.” 

From judgment on the verdict, defendant appealed to the Supreme 
Court. 


E. C. Bivens for plaintiffs. 
Brooks, Parker, Smith & Wharton for defendant. 


Connor, J. When a poliey of insurance, in the form prescribed by 
statute (C. S., 6487), and known and designated as the Standard Fire 
Insurance Policy of North Carolina (C. 8., 6436), has been issued by an 
insurance company and accepted by the insured, and has thereby become 
effective for all purposes as their contract, the rights and liabilities of 
both the insurer and the insured, under the policy, must be ascertained 
and determined in accordance with its terms and provisions. These 
terms and provisions have been prescribed by statute, and are valid in 
all respects; they are just both to the insurer and to the insured. Each 
is presumed to know all the terms, provisions and conditions which are 
included in the policy. Both are ordinarily bound by them. Lancaster 
v. Ins. Co., 153 N. C., 285, 69 S. E., 214. 

It has, therefore, been held by this Court, that after the policy has 
been issued by the company and accepted by the insured, and thereby 
become effective for all purposes as their contract, the provision in the 
statutory form of the policy that “no one has the power to waive any 
provision or condition of the policy except such as by the terms of the 
policy is the subject of agreement added thereto, nor shall any such 
provision or condition be waived, unless the waiver is in writing added 
thereto” is valid and will be enforced by the courts of this State. The 
company will not ordinarily be held to have waived the breach or 
violation by the insured of a provision or condition of the policy, after 
the same has become effective as the contract of the parties, where by its 
terms such breach or violation releases the company from liability under 
the policy, unless there is a waiver in writing added or attached to the 
policy. The knowledge of an agent of the company, after the policy 
has become effective, of the breach or violation by the insured of a 
provision or condition of the policy will not be imputed to the company, 
as the basis of a waiver. This principle was applied in Greene v. Ins. 
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Co., 196 N. C., 335, 145 S. E., 616, and in accordance therewith the 
judgment rendered in the Superior Court on the verdict was reversed. 
In the opinion in that ease it is said: “After a policy has been issued, 
and has become a valid and binding contract betweea the parties, 
knowledge by the agent who issued it, of the breach of a stipulation or 
condition, which by the express terms of the policy, renders it void, will 
not be imputed to the company. In such case, forfeiture of the policy, 
for such breach, can be waived only in accordance with the provisions 
of the pohey. Smith v. Ins. Co., 198 N. C., 446, 187 8. E., 310.” 
However, 1t has also been held by this Court that the provision in 
the statutory fire insurance policy, restricting the power of an agent 
of an insurance company to waive provisions or conditions, the breach 
or yiolation of which renders the policy void or releases the company 
from hability under the poley, and requiring a waiver in cases where 
a waiver is permitted by the terms of the policy, to be in writing and 
added to the policy, does not as a general rule refer to or include condi- 
tlous existing at the inception of the contract; the provision is applicable 
only to conditions which arise after the policy has become effective as the 
coutract of the parties. Thus it 1s said in Greene v. Ins. Co., supra: 
“Conditions with respect to the property insured by a policy of fire 
insurance existing at the time the policy was issued, and known by the 
agent of the company, who issued the policy, cannot be relied upon to 
defeat the lability of the company under the policy, for notwithstanding 
the provisions of the policy, the knowledge of the agent is imputed to 
the company. When the policy is issued with such knowledge, it will 
be held that the company has waived the breach of the stipulation and 
provisions contained therein, which would otherwise render the policy 
void, at its inception. In such cases, the doctrine of waiver is applied 
by the courts upon well settled principles of equity.” In Aldridge v. 
Ins. Co,, 194 N. C., 683, 140 S. E., 706, it is said: “It is true that 
under certain conditions the terms set out in a policy of insurance can 
be waived only in the manner prescribed by the contract (Black v. Ins. 
Co., 148 N. C., 169, 61 S. E., 672, 21 L. R. A. (N. S.), 578); but 
the provisions which usually restrict the agent’s power of waiver do not 
as a rule apply to an agent who has knowledge of conditions existing 
at the inception of the contract. These conditions may be waived by 
the agent although embraced in the policy when it is delivered, for in 
these circumstances the agent’s knowledge is the knowledge of the 
principal. Smith v. Ins. Co., 198 N. C., 446, 187 S. E., 310; Bullard v. 
Ins. Co., 189 N. C., 34, 126 S. E., 179; Ins. Co. v. Lumber Co., 
186 N. C., 269, 119 S. E., 362; Johnson v. Ins. Co.; 172 N. C., 142, 
90 8. 'E., 124. Applying this principle to the evidence, neither in the 
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admission of the testimony nor in the instructions to which the excep- 
tions relate have we discovered any sufficient or satisfactory cause for 
awarding a new trial.” 

It should be noted that the policy in the instant case, although signed 
by the president and attested by the secretary of the company, when 
delivered to the local agent, by its express terms does not become valid, 
until countersigned by the local agent. The contract with the insured 
is, therefore, made on behalf of the company by the local agent. As a 
matter of public policy, and of justice to the insured, it has been 
uniformly held in this State that knowledge of the local agent with 
respect to conditions affecting the subject-matter of the policy, existing 
at the date of its lssuance, is imputed to the company. There is no 
principle of law upon which a court is required to hold that an insur- 
ance company, after it has received a premium from the insured for a 
valid policy, may declare the policy void, and escape hability under its 
terms, after a loss has occurred, on the ground that the policy was void 
at the time it was issued because of conditions then existing of which it 
had full and ample knowledge. In such case, the company is and should 
be estopped from making a contention to this effect; it is and should be 
held that the company has, by issuing the policy, with such knowledge, 
relinquished the right, which it would otherwise have under the terms 
of the policy, to declare the policy void, and thereby be relieved of 
lability. 

In the instant case, there was evidence tending to show that the local 
agents of the defendant company, at the time they countersigned and 
issued to the plaintiffs the policy of insurance, insuring their stock of 
merchandise, knew that plaintiffs had and kept dynamite and dynamite 
caps on the described premises, as part of said stock of merchandise, 
and that with this knowledge they issued the policy. There was no 
evidence tending to show that the dynamite and dynamite caps on said 
premises, kept by plaintiffs as part of said stock of merchandise, at the 
date of the fire, had been added to said stock of merchandise since the 
issuance of the policy. The knowledge of the local agents, in this 
instance, was the knowledge of the defendant. It must be held, there- 
fore, that defendant having issued the policy, with knowledge of the 
presence of the dynamite and dynamite caps on the premises described 
in the policy, waived this condition, and is estopped to rely upon the 
presence of the dynamite and dynamite caps, on said premises, at the 
date of the fire, as releasing the defendant from liability under the 
policy. 

There was no error on the trial of this action in the Superior Court. 
The testimony of witnesses tending to show that defendant’s local agents 
issued the policy with knowledge that plaintiffs kept dynamite and 
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dynamite caps on their premises, as part of their stock of merchandise 
at the time the policy was issued, was, upon the facts of this case, 
competent as evidence. Parol evidence tending to sustain an affirmative 
answer to the third issue was properly submitted to the jury, under 
instructions which are in accord with authoritative decisions of this 
Court. The judgment is affirmed. There is 

No error. 





J. B. MIDKIFF anp C. L. BRANNOCK, Traping AS MIDKIFF & BRAN- 
NOCK, v. DIXIE FIRE INSURANCE COMPANY anp PALMETTO FIRE 
INSURANCE COMPANY. 


(Filed 24 April, 1929.) 


1. Insurance K a——Knowledge of agent of violation of condition of policy 
after contract completed not imputed to insurer. 


Knowledge of the local agent of a fire insurance cornpany that the 
insured kept explosives in his stock of merchandise covered by the policy 
contract, will not be imputed to the principal, when such knowledge is 
acquired after the policy has been issued, and where a waiver has not 
been obtained according to specific provisions of the policy or otherwise 
sufficient in law, the forfeiture provision of the policy velating thereto 
will be enforced. 


2. Same—Evidence of knowledge of violation of cendition at inception 
of policy. 
Evidence that merchandise of the class insured usually contained ex- 


plosives is incompetent to show a waiver of the policy provisions making 
the policy void in such instances. 


ArpraL by plaintiffs from Clement, J., at August Term, 1928, of 
Surry. Affirmed. 

Two actions by the above named plaintiffs, one against the Dixie 
Fire Insurance Company, as defendant, and the other against the Pal- 
metto Fire Insurance Company, as defendant, both pending in the 
Superior Court of Surry County, were, by consent, consolidated for 
trial. 

From judgment of nonsuit in each action, plaintiffs appealed to the 
Supreme Court. 


E. C. Bowens for plainteffs. 
Brooks, Parker, Smith & Wharton for defendants. 


Connor, J. These actions were begun by plaintiffs to recover on 
Standard Fire Insurance Policies of North Carolina, issued by defend- 
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ants to plaintiffs. The policy issued by defendant, Palmetto Fire 
Insurance Company, is dated 26 August, 1926; the policy issued by 
defendant, Dixie Fire Insurance Company, is dated 13 September, 1926. 
Both policies of insurance cover a stock of merchandise, consisting 
principally of hardware, agricultural implements and machinery, cut- 
lery, guns and pistols, trimmings, wooden ware, tin ware, belting, 
harness and leather goods, iron, nails, bicycles, furniture, house-furnish- 
ing goods, carpets, rugs, pictures, “and all other merchandise not 
enumerated, not more hazardous, usual to hardware and furniture trade 
or stores,” while contained in a building located on lot No. 114, on the 
east side of Main Street, in the town of Mount Airy, North Carolina. 
The property insured by the said policies against loss or damage was 
destroyed by fire on 18 December, 1926. 

At the date of said fire, in violation of a provision or condition con- 
tained in each of said policies, plaintiffs had and kept on the premises 
described in said policies, as part of the stock of merchandise insured 
thereby, dynamite and dynamite caps. There was no eyidence at the 
trial tending to show that defendants or either of them had waived such 
violation in accordance with the terms of its policy or otherwise. Neither 
of the defendants had knowledge at the date of the issuance of its policy 
that plaintiffs at said date had or kept dynamite as a part of their stock 
of merchandise. There was no evidence tending to show that the local 
agent of either of the defendants, who countersigned and issued its 
policy had such knowledge, at the date of the issuance of the policy. 
Knowledge of such agents acquired after the policy became effective as 
the contract of the parties, and while such agents were not acting in 
behalf of their respective principals, cannot be imputed to defendants. 

Knowledge of such agents, at the date of the issuance of the policies, 
that hardware merchants of Surry County, generally carry dynamite and 
dynamite caps in stock, even if it should be held that such knowledge 
should be imputed to defendants, would not be sufficient to sustain 
plaintiff’s contention that each of the defendants, because of such 
knowledge, had waived the violation by plaintiffs of the condition in the 
policies with respect to the keeping of explosives. There would be no 
presumption of law or fact that hardware merchants of Surry County, 
who carry fire insurance on their stocks of merchandise generally violate 
a condition of their policies. The presumption would be rather that 
they procure agreements by the companies in writing added to the 
policies, by which the condition with respect to explosives is waived. 
Evidence tending to show that hardware merchants of Surry County 
generally carry dynamite and dynamite caps in stock was properly 
excluded upon defendants’ objections. 
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This appeal involves the same question of law as that presented for 
decision in Midhiff v. Insurance Co., ante, 139. In that case there 
was evidence tending to show a waiver by defendant of the condition 
in the policy with respect to explosives. The judgment on the verdict 
was affirmed. In the instant case, there was no evidence tending to 
show that either of the defendants had waived this condition, in aeccord- 
ance with the provisions of the policies, or otherwise. Therefore the 
judgment dismissing each action as of nonsuit, must be 


Affirmed. 





STATE vy. ROY RHYNE. 
(Filed 24 April, 1929.) 


Intoxicating Liquor B a—Evidence of possession of intoxicating liquor in 
this case held competent. 


With evidence tending to show that at night the defendant on trial for 
violating the prohibition law for possession and transporting of intoxi- 
eating liquor, left his automobile on the highway and went into a wood 
and returned with a half-gallon jar of whiskey under each arm, which he 
broke and sought to escape arrest, testimony is competent that the officers 
returned the next morning and found five gallon cans “in the same spot 
where they went” as a competent circumstance with the other evidence. 


CrimMinaL action before Stack, J., at September Term, 1928, of 
ANSON. 

The defendant was indicted for violation of the prohibition law and 
was convicted of unlawful possession of intoxicating hquors and of 
transporting the same. He was sentenced to serve a term of six months 
on the roads and fined $250.00 and costs. 

From judgment pronounced the defendant appealed. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
McLendon & Covington for defendant. 


Per CurtaM. The evidence tended to show that the defendant and 
another drove a truck into the woods about seventy-five or one hundred 
yards from the public road, got out and walked back into the woods. 
When they returned the defendant Rhyne had a half-gallon jar of 
whiskey under each arm. The officers were lying in wait at the truck 
and the defendant broke the jars and escaped. These events took place 
about nine o’clock at night. The trial judge permitted an officer to 
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testify that early next morning he went back into the woods “in the same 
spot where they went” aud found three five-gallon cans which were 
empty. 

The defendant objected to this testimony and assigns the admission 
thereof as error. 

Phere was ample evidence to support the conviction, irrespective of 
the evidence objected to. Llowever, the finding of the empty cans at the 
identical spot where the defendant went the night before was a compe- 
tent circumstance. 

No error. 


MARY B. PORD vy. WILLYS-OVERLAND, INc, 


(Hiled 1 May, 1929.) 


1. Principal and Agent A b-—~Agreement determines whether relationship 
is that of agency or independent dealer. 

The form of a written contract for the local sale of automobiles will 
not control the question of whether the local representative is a pur- 
chaser thereof or an agent therefor, but the correct interpretation of the 
writing itself as to its effect will fix the status of the local representative 
in this respect. 


2. Same—Agreement with partnership for representation, taken over 
after its incorporation by the corporation, controls. 

Where a partnership has a written agreement for the local sales of 
automobiles and thereafter the partnership is incorporated and continues 
to act under the agreement with the implied acquiescence of the company 
distributing the automobiles to local dealers, the unmodified or original 
agreement will govern the relationship as to whether the corporation was 
an independent Jocal dealer purchasing the machines or a sales agent. 

3. Same—Agreement held to create relationship of independent dealer— 
Automobiles—Warranties. 


Where a contract creating a local representative for the sale of auto- 
mobiles, by interpretation as to its effect, creates the relationship of vendor 
and purchaser, the local representative may not bind the vendor upon a 
warranty of the machines, and the vendor is not liable for representa- 
tions or warranties made by the local dealer, and an. action against it on 
such warranty is properly nonsuited. 


AppraL by defendant from Harding, J., at January Term, 1929, of 
RicuMonp. Reversed. 

Action to recover damages for breach of warranty alleged to have 
been made by the Rockingham Sales Company, as agent of defendant, 
in the sale of an automobile. 
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Defendant denied that the Rockingham Sales Compan; was its agent; 
it alleged that said company was its local dealer in the town of Rock- 
ingham, N. C., and that as such dealer the said company had no 
authority, express or implied, to warrant said automobile, as agent of 
defendant. 

From judgment on an adverse verdict, defendant appealed to the 
Supreme Court. 


J. C. Sedberry for plaintrff. 
Ozmer L. Henry for defendant. 


Connor, J. On 27 August, 1926, plaintiff purchased a Whippet 
sedan automobile from the Rockingham Sales Company, paying therefor 
the sum of $840.00. The Rockingham Sales Company was a corporation, 
organized under the laws of the State of North Carolina. During the 
month of August, 1926, the said company was engaged in the business 
of selling automobiles, as a local dealer, in the town of Rockingham, 
N. C. It purchased the automobile which it sold to plaintiff from 
defendant. The defendant is a corporation organized under the laws 
of the State of Virginia. It is engaged in the business of selling and 
distributing to its local dealers automobiles manufactured by the Willys- 
Overland Company, a corporation organized under the laws of the 
State of Ohio. 

The defendant sold the automobile which was purchased by plaintiff 
to the Rockingham Sales Company, as the successor of the Knight- 
Overland Company, a partnership, pursuant to and under the terms 
of an agreement in writing, by which the Knight-Overland Company 
became the local dealer of defendant, at Rockingham, N. C., in Whippet 
and Willys-Knight automobiles. The said agreement was signed by the 
individuals who composed the said partnership, and who were there- 
after the incorporators of the Rockingham Sales Company. The corpor- 
ation was organized to take over the business of the partnership, as a 
dealer in automobiles. Defendant recognized the corporation as the 
successor of the partnership, and continued to do business with it as 
such successor, under the terms of the written agreement. The rela- 
tionship between the defendant and the corporation, as successor of the 
partnership, was determined by the said written agreement. This 
relationship, at least as between the parties, was that of vendor and 
vendee, and not that of principal and agent. One of the express stipu- 
lations of said written agreement was that the Knight-Overland Com- 
pany, called therein the “Dealer,” was in no way the legal representative 
or agent of the defendant, called therein the “Seller,” for any purpose 
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whatsoever, and that the dealer had no right to assume or create any 
obligations of any kind, expressed or imphed, on behalf of the seller, 
or to bind the seller in any respect whatever. 

This stipulation, however, is not conclusive, on the plaintiff, who 
purchased the automobile from the dealer, for, notwithstanding its pro- 
visions, the plaintiff may show, if she can, by evidence, that the dealer 
was in fact and in law the agent of the defendant, with authority, by 
reason of such relationship to act for and in behalf of defendant, within 
the scope of the agency. If under the provisions of the written agree- 
ment, the relationship between the parties is that of principal and 
agent, it 1s immaterial that they are called therein “Seller” and 
“Dealer.” This principle was apphed in McNeill v, Electric Storage 
Battery Co., 109 8S. C., 326, 96 S. E., 184. It was held in that case that 
notwithstanding a provision in the contract to the contrary, the parties 
thereto were principal and agent. It is said in the opinion: “It is true 
the contract provided that the relation of principal and agent should 
not exist, but when the provisions of the contract make a contract of 
agency, then it 1s a contract of agency, and it makes no difference by 
what names the parties call themselves.” In the instant case, however, 
there are no provisions in the written agreement inconsistent with or 
contradictory of the express provision that the dealer is not the agent 
of the seller. Nor was there any evidence tending to show a course of 
dealing between the defendant and the Rockingham Sales Company, by 
which the latter was recognized or held out by the defendant as its 
agent in the sale of automobiles. 

In Huselton v. Motor Car Co., 81 Pa. Super. Ct., 526, it was held 
that “where an authorized distributor of motor cars enters into a con- 
tract with a local dealer for a given territory, agreeing to furnish the 
dealer a certain quantity and variety of cars, the relationship thereby 
established is not one of agency.” The contract between the parties in 
that case is substantially the same as the contract in the instant case. 

The defendant as seller of Whippet and Willys-Knight automobiles 
made no warranty to its local dealer, the Rockingham Sales Company, 
or to purchasers of said automobiles from its said local dealer, with 
respect to said automobiles. It is expressly provided in the agreement 
under which said automobiles were sold that the only warranty with 
respect to Whippet and Willys-Knight automobiles is that of the 
manufacturer, which is set out in said agreement. There was evidence 
tending to show that under the terms of this warranty, the manufac- 
turer sent a mechanic to Rockingham to remedy the defect in plaintiff’s 
automobile, Plaintiff in her letter addressed to defendant, dated 14 
March, 1927, said that in response to her letter dated 8 March, 1927, 


150 IN THE SUPREME COURT. [197 
SHUFORD Uv. YARBOROUGH. 


“your Mr. Nichols arrived and completely overhauled my car. He found 
and rectified the trouble, and no doubt his report to you completely 
covers all the details.’ In this letter plaintiff requested the defendant to 
pay her $30.00, “actual money which my husband and I have spent 
for work directly necessary by this fault in the assembling of my car.” 
Under the terms of the warranty made by the manufacturer of plaintiff’s 
automobile, neither said manufacturer nor the defendant were liable to 
plaintiff for said sum of $30.00, or any other sum. Ward v. Liddell Co., 
182 N. C., 223, 108 S. E., 634. 

In the absence of any evidence at the trial of this action in the 
Superior Court, tending to sustain an affirmative answer to the first 
issue submitted to the jury there was error in the refusal of the court 
to allow defendant’s motion, at the close of all the evicence, for judg- 
ment as of nonsuit. C. S., 567. The motion should have been allowed 
and the action dismissed. 

The Rockingham Sales Company did not make or purport to make 
any warranty of the automobile purchased by the plaintiff in behalf of 
defendant or upon which defendant should be liable. The warranty, if 
any, was made by the said company on its own behalf, and it alone is 
lable for any breach of said warranty. The judgment that plaintiff 
recover of defendant the damages assessed by the jury for breach of the 
warranty alleged in the complaint is 

Reversed. 





W. J. SHUFORD, RECEIVER oF THE “Y. & B. CORPORATION,” v. J. A. 
YARBOROUGH anp EAGLE INDEMNITY CO. 


(Filed 1 May, 1929.) 


1. Pleadings D b—Joinder of unnecessary parties not demurrable. 


A demurrer for defect of parties and causes of action will not be sus- 
tained where the defect alleged relates to parties not necessary to the 
proper determination of the action. 


2. Same—Joinder of defaulting officer and surety on his. bond is proper 
under’ facts of this case. 


A suit by the receiver of a corporation against its defaulting officer and 
the surety or guarantor for his honesty or fidelity is not objectionable as 
a misjoinder of parties and causes of action, the alleged default of the 
principal having occurred that created the surety’s liability within the 
terms and conditions of its bond. Clark v. Bonsal, 157 N. C., 270, in which 
the indemnity was against “loss actually paid” cited and distinguished. 
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ApprEaL by defendants from Stack, J., at March Term, 1929, of 
MrcKLENBURG. 

Civil action by plaintiff, receiver, to recover of J. A. Yarborough 
$60,625.84, moneys alleged to have been unlawfully abstracted and 
misappropriated by him while acting as president and treasurer of the 
Y. & B. Corporation, and to hold the Eagle Indemnity Company liable 
for said defalcations to the extent of $10,000 on its written guaranty 
of the fidelity of said officer. 

A demurrer was interposed chiefly upon the grounds (1) of an alleged 
defect of parties, and (2) of an alleged misjoinder, both of parties and 
of causes of action. 

From a judgment overruling the demurrer, the defendants appeal, 
assigning errors. 


Preston & Ross and E. B. Cline for plaintiff. 
Wade H. Williams and Fred B. Helms for defendants. 


Stacy, C. J. The demurrer was properly overruled on both grounds. 
C. S8., 507 and annotations. 

A “defect of parties” applies to necessary parties, and not to un- 
necessary ones. Winders v. Hill, 141 N. C., 694, 54 S. E., 440. 

It is not a misjoinder of parties and causes for the receiver of a 
corporation to sue its president and treasurer for wrongfully abstracting 
and misappropriating funds of the corporation and at the same time 
join as party defendant his surety or the guarantor of his honesty and 
fidelity. Carswell v. Talley, 192 N. C., 37, 133 8. E., 181; Robinson v. 
Williams, 189 N. C., 256, 126 S. E., 621; Chemical Co. v. Floyd, 158 
N. C., 455, 74 S. E., 465; S. v. Bank, 193 N. C., 524, 187 8. E., 593. 

The case of Clark v. Bonsal, 157 N. C., 270, 72 S. E., 954, is not in 
point, for there the contract between the defendants was one of strict 
indemnity against “loss actually paid.” The allegations of the present 
complaint are to the effect that the defendant, Eagle Indemnity Com- 
pany, “guarantees the fidelity of the president and treasurer of the 
Y. & B. Corporation in the sum of $10,000, . . . and agrees to 
make good any loss sustained by reason of his dishonesty, theft or 
wrongful abstraction,” ete., and that loss has already been sustained 


within the terms of the contract of guaranty. 
Affirmed. 
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AMERICAN BLOWER COMPANY, Aa CORPORATION, ET AL, VY. 
B. MacKENZIE. 


(Filed 1 May, 1929.) 


1. Dower B a—Definition of Inchoate Dower. 

Inchoate dower is not an estate in land but is a subsisting, substantial 
right of the wife in the lands of her husband during his life, possessing 
some of the incidents of property, and which has a present cash value 
capable of computation, and becomes a right of dower upon the husband’s 
death if she survive him. 


2. Dower B b—Right of wife to cash value of inchoate dower as against 
creditors. 

Where the husband’s lands are sold by a receiver appointed by the 
court, and the husband and wife join in the receiver’s deed to the pur- 
chaser, who assumes prior mortgage indebtedness thereon, and the parties 
agree that the wife’s inchoate dower shall attach to the proceeds of the 
sale, the sale is not a foreclosure of the prior mortgages and the wife’s 
right of inchoate dower attaches to the proceeds of the sale, and the 
cash value of the inchoate right is computable and the wife is entitled 
thereto as against other creditors of the husband. 


8. Dower B b—Computation of present value of inchoate dower. 


The rule by which the present value of the wife’s inchoate right of 
dower in her husband’s lands is obtained is to ascertain the present value 
of an annuity for her life equal to the interest on one-third of the value 
of his lands to which her contingent right of dower attaches, and then 
deduct from the present value of the annuity for life the value of the 
annuity during the joint lives of herself and husband, the difference being 
the present value of her contingent right. 


4, Same—Mortgage encumbrances not deductible from value of inchoate 
dower—Mortuary Tables. 

The value of the wife’s inchoate dower in the proceeds of sale of her 
living husband’s lands upon which there are unpaid mortgages is calcu- 
lated upon the value of the entire proceeds of sale of the lands without 
deduction of the mortgage indebtedness assumed by the purchaser, and 
as the individual and joint life expectancies according to the mortuary 
tables are dependent in part upon health and habits, the question of the 
present value of the inchoate right of dower must be submitted to a jury 
under proper instruction from the court unless otherw:se agreed to by 
the parties interested. 


5. Dower A b—Lands or interests to which dower attaches. 


Where a wife joins in the mortgage conveyance of her husband to ex- 
clude her claim for inchoate dower therein, her relation to the transaction 
is that of surety, and should she survive him and the land is sold to 
satisfy the debt she becomes a creditor of the estate in the amount equal 
to her dower. 
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6. Mortgages H a—Sale of mortgaged property by receiver of mortgagor 
is not foreclosure. 


Where the receiver of the insolvent husband, under order of court, 
sells and conveys the husband’s lands, and the husband and wife join in 
his deed under agreement that her right of inchoate dower should attach 
to the proceeds, and the land sold is subject to prior mortgage liens 
which the purchaser at the sale assumes, the effect of the transaction is not 
a foreclosure of the mortgaged property either technically or substantially. 


AppreaL by Ethel T. McKenzie, wife of defendant, from Stack, J., at 
May Term, 1928, of Guitrorp. Error. 


Sidney J. Stern for appellant. 

King, Sapp & King, Shuping & Hampton and J. S. Duncan for 
creditors. 

Broadhurst & Robinson for receiver. 


Avams, J. This action was instituted by the American Blower Com- 
pany to recover the sum of $5,422.10 with interest from 31 August, 
1926, alleged to be due for appliances and equipment sold to the defend- 
ant. It was alleged in the complaint that the defendant was indebted 
in large amounts to sundry other creditors; that he was insolvent, and 
that the administration of his estate demanded the appointment of a 
receiver. Other creditors were given leave to join in the suit. Upon 
admission of all the allegations in the complaint Judge Oglesby, finding 
as a fact that the defendant was insolvent, appointed a receiver of his 
property. At this time the defendant was the owner in fee of two lots 
in the city of Greensboro. On the first lot was a deed of trust executed 
on 31 March, 1920, by the defendant and his wife to Julian Price, as 
trustee for the Jefferson Standard Life Insurance Company; on the 
second, a deed of trust executed by the defendant to the Atlantic Bank 
& Trust Company, as trustee for G. S. Boren and C. H. Andrews, on 
18 March, 1925; and on both lots, a deed of trust dated 14 July, 1925, 
executed by the defendant and his wife to R. D. Douglas, as trustee for 
the Greensboro Bank & Trust Company. The deed held by Price was 
executed to secure an indebtedness of $20,000 evidenced by notes signed 
by the defendant and his wife, to whom the surplus in case of sale was 
to be paid—the remainder due on these notes and assumed by the 
purchaser being $17,451.61. The deed held by the Atlantic Bank & 
Trust Company was made to secure a debt of $71,500 as the purchase 
price of land, evidenced by notes signed by the defendant, to whom 
upon sale the surplus was to be paid—the remainder due and assumed 
by the purchaser being $45,750. The deed held by R. D. Douglas was 
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intended to secure notes signed by the defendant, to whom any surplus 
was to be paid, the remainder due and assumed by the purchaser being 
$30,304.61. 

By an order of court the receiver was authorized to sell the defend- 
ant’s assets by public auction or at private sale. He reported that he 
had received from C. C. Hudson an offer to pay $126,000 for the two 
lots on these terms: Hudson was to get a deed in fee with full covenants 
and was to assume payment of the deeds of trust; and all taxes and 
assessments against the property were to be paid by the receiver or 
credited on the amount offered. The defendant and his wife consented 
to join the receiver in conveying the property to Hudson for the purpose 
of releasing such right of homestead or inchoate right of dower as they 
were entitled to, with the understanding that the funds derived from 
the sale of the property should be impressed with such right of home- 
stead or inchoate right of dower. The offer was accepted, and on 18 
June, 1927, they and the receiver executed and delivered to Hudson, 
Incorporated, a deed in fee, in which is recited the purchaser’s agree- 
ment to pay the amounts secured by the respective deeds of trust. 

The receiver advertised for claims and among those presented was 
that of the defendant’s wife, Ethel T. MacKenzie. She contended that 
as the funds were to be impressed with her inchoate right of dower 
she was entitled to $25,568.18 on this theory: her expectancy was 
31.1 years and that of her husband 14.7 years; one-third of the income 
from the purchase price of the property was $2,530; the cash annuity 
of one dollar for 16.4 years (her expectancy beyond that of her 
husband) according to the annuity tables (C. S., 1791) is $10.106, and 
the cash value of an annuity of $2,530 for the same period is $25,568.18. 

The receiver rejected this claim on the ground that during the life 
of the husband the wife had no vested interest or estate :n his property 
which would entitle her to participate in the fund either as a preferred 
or as an unsecured creditor. Upon exceptions filed Jucge Stack gave 
judgment as follows: that two-thirds of the amount available to creditors 
($29,521.45) be paid ratably to the creditors whose claims had been 
allowed and that the remaining one-third be turned over to the clerk 
to be loaned on good security; that the income therefrom during the 
joint lives of the defendant and his wife, after payment of all taxes, 
be distributed from time to time ratably on the allowed claims; that if 
the claimant die before her husband the principal anc undistributed 
interest be paid on such claim; that if she survive her husband the 
income be paid to her during her natural life or at her election the 
present cash value; and that after her death the fund be distributed 
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ratably among the creditors whose claims had been allowed. The claim- 
ant excepted and appealed. 

In rendering judgment his Honor probably had in mind the principle 
stated in Vartie v. Underwood, 18 Barb. (N. Y.), 561, as it is given 
in Gore v. Townsend, 105 N. C., 228: “The wife’s inchoate right in the 
husband’s land follows the surplus moneys raised by a sale in virtue of 
the power of sale in a mortgage executed by her with her husband, 
and will be protected against the claims of the husband’s creditors by 
directing one-third of such surplus moneys to be invested, and the 
interest only to be paid to the creditors during the joint lives of hus- 
band and wife.” But the present appeal rests upon the wife’s demand 
that the cash value of her inchoate right of dower be determined; 
presents for review the questions whether the present pecuniary value 
of such right may be determined, and if it may whether the value of 
the land without deducting the debts sceured by the deeds of trust shall 
form the basis of computation. 

Inchoate dower or the inchoate right of dower is the interest which 
the wife has in the lands of her husband during his hfe and which 
inay become a right of dower upon his death. Black’s Law Dictionary. 
In Gwath ney v. Pearce, 74 N. C., 398, it is defined as a vested right to 
dower; in 8. v. IW ineroft, 76 N. C., 38, as a mere right which may never 
exist, not an estate in her husband’s land; in Gatewood v, Tomlinson, 

N. C., 312, as an inchoate right or estate in land, the enjoyment 
of which is postponed until the death of the husband; in fodman vr. 
Robinson, 134 N. C., 508, as a vight which the wife has in her husband's 
land, contingent anon her surviving him ; and in rus! Co. x Benbow, 
135 x, C., 308, as a valuable interest mm land. In Belhell o, Mehinney. 
164 N. C., 71, it is said to be an existing encumbrance on Tand within 
the meaning if a covenant against ene umbrances, and in Corporation 
Commission v. Dunn, 174 N. C., 679, quoting from 14 C ve, 925, to be 
neither an estate nor an interest in land, Referring to the nature and 
incidents of this right, the Court said in Gore aw Townsend, supra: 
“It is true that the inchoate right of dower was never considered an 
estate of interest in a court of law, which did not even concede the power 
of the widow to convey her unassigned dower after the right had become 
consuminate by the husband’s death, but she might make a contract 
for the sale that would be enforced in a court of equity. Poller cv, 
Hverett, 42 N. C., 152; Boyles ve. Commissioners, 40 Pa. St. 37. It 
must be remembered, however, that the discussion of the nature of the 
wife’s interest in her husband’s land has assumed a new phase since the 
enactment of the law restoring the common-law right of dower in North 
Carolina.” And further: “2 Seribner Dower, 8, says: ‘Although, there- 
fore, an inchoate right of dower cannot be properly denominated an 
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estate in lands, nor, indeed, a vested interest therein, and, notwith- 
standing the difficulty of defining with accuracy the precise legal*qual- 
ities of the interest, it may, nevertheless, be fairly deduced from the 
authorities that it is a substantial right, possessing in contemplation of 
law, the attributes of property, and to be estimated and valued as such.’ 
It has many of the incidents of property. It has a present value that 
can be computed.” 

The inchoate right of dower is not an estate in land; it confers no 
control of the land or right of possession; but it is a subsisting, sub- 
stantial right, possessing some of the incidents of property and having 
a present cash value which, as said by Scribner, is capable of computa- 
tion. Gore v. Townsend, supra; 19 C. J., 493. 

The last statement is at variance with the position that there is no 
scale or standard for ascertaining the present worth of the widow’s 
inchoate right (Reiff v. Horst, 55 Md., 42), but it is in accord with 
the reasoning and conclusion of several courts which ceclare the law 
to be that such a standard does exist. These courts say that the present 
value of the wife’s contingent right of dower during the life of the 
husband can be computed and that the correct rule of computation is to 
ascertain the present value of an annuity for her life, equal to the 
interest in the third of the proceeds of the estate to which her contingent 
right of dower attaches, and then to deduct from the present value of 
the annuity for her life, the value of a similar annuity cepending upon 
the joint lives of herself and her husband. The difference between these 
two sums will be the present value of her contingent right of dower. 
Jackson v. Edwards, 7 Paige 386, 408; Brown v. Brown, 94S. C., 492; 
Strayer v. Long, 86 Va., 557, 563; Gordon v. Tweedy, 74 Ala., 232, 
49 A. R., 813. It is obvious that there is a difference between this rule 
and that for ascertaining the present worth of dower to which the wife 
is entitled after the death of her husband. One of its commendable 
features is the means by which the rights of the parties are presently 
determinable and by which the title to property is released from 
encumbrance or doubt. 

This is.the most feasible rule; but what is the basis upon which the 
computation shall be made? Is it the full value of the real estate 
($126,000), or the full value less the amount due on the purchase price, 
or the full value less the amount remaining due on the two deeds of 
trust signed by the wife, or the surplus or net amount remaining after 
payment of the encumbrance? The receiver and the creditors say the 
basis last named is the correct one for the reason that the receiver’s sale, 
in which the defendant and his wife took part, was in legal effect a 
foreclosure of the deeds of trust and that the claimant, if her husband 
were dead, would be dowable only in the surplus remaining after paying 
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the debts secured by the deeds of trust. Jones on Mortgages (6 ed.), sec. 
666% Pingrey on Mortgages, sec. 2013; 2 Scribner on Dower, 607; 
Annotation to Commercial B. & T, Co, v. Dudley, 12 A. L. R., 1358; 
Bailey v. Bailey, 172 N. C., 671. The position implies that the deeds of 
trust have been foreclosed; but this implication the claimant protests 
and asserts that no foreclosure has taken place. 

Foreclosure of a mortgage or deed of trust may be effected by a decree 
in equity by which the mortgagor’s right to redeem the estate 1s de- 
feated or by the execution of a power of sale contained in the mortgage 
or deed of trust without recourse to the courts. Whether in the case 
before us there was a foreclosure depends upon the legal effect of the 
transaction between the purchaser and the grantors in the recelver’s 
deed. The purchaser’s offer was to “assume” payment of the secured 
indebtedness; Judge Oglesby’s order authorized conveyance of the mort- 
gaged property to the purchaser, eile: to the encumbrances; both 
the recelver’s Feport and the receiver’s deed refer to the deeds ae trust 
as having been “assumed” by the purchaser. The record does not show 
whether these assumed debts have been paid; they may be yet out- 
standing. Nor does it appear that the trustees or the beneficiaries of 
the trusts were parties to the agreement between the grantors and the 
purchaser. For aught that appears in the record neither the trustees 
nor the beneficiaries have released the defendant and his wife from 
liability on their notes. The receiver conveyed subject to the encum- 
brances; the defendant and his wife by signing the receiver’s deed con- 
veyed their equity of redemption. C. S., 4100. We do not perceive how 
in these circumstances the conveyance to the purchaser constitutes a 
foreclosure of the trusts either technically or substantially. By con- 
senting to join in the conveyance on condition that the funds derived 
from the sale should be impressed with such right of homestead or in- 
choate right of dower as they might be entitled to, the defendant and 
his wife intended merely to substitute their interest in the funds for 
their interest in the conveyed property. If the conveyance to Hudson 
had not been made what would have been the wife’s interest in her 
husband’s estate? Of course, an inchoate right of dower. ‘lo determine 
the present value of this right under the rule given above it is essential 
to ascertain the property of which she would have been dowable if at 
the date of the conveyance she had been the survivor of her husband. 
She would then have been entitled to an estate for her life in one-third 
in value of all lands and of all legal rights of redemption and equities 
of redemption whereof her husband was seized at any time during the 
coverture, subject to all valid encumbrances made during coverture with 
her free consent. C. §., 4100. She would have lost her right to dower 
as against the trustees in the deeds of trust or those claiming under them 
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to the extent necessary to protect the security and no further; but as 
against other persons her dower rights would have been paramount. 
19 C. J., 485, sec. 85(2). This is so for two reasons: (1) the dower 
or right of dower may not be subjected during the widow’s life to 
the payment of debts due from the estate of her husband (C. S., 4098) ; 
(2) if a wife joins her husband in the conveyance of her separate real 
estate to secure his debt or in the conveyance of his lanc, in which she 
has a right of dower, to secure his debt, the relation which she sustains 
to the transaction is that of surety; and if she survives him and the 
land is sold to satisfy the debt she becomes a creditor cf his estate in 
an amount equal to the value of her dower. Purvis v. Carstaphan, 73 
N. C., 575; Gwathmey v. Pearce, supra; Gore v. Townsend, supra. 
In such case upon what basis should the value of her dower be 
computed ? 

In Chemical Co. v. Walston, 187 N. C., 817, 824, it 1s said: ‘Prior 
to the execution of any mortgage the wife’s inchoate right of dower was 
in the whole land. The fact that she executes the mortgage does not 
reduce her dower right to the excess over and above the mortgage 
encumbrance, but her dower in the whole tract 1s conveyed as security 
for the payment of the debt. The husband’s ‘legal rights of redemption 
and equities of redemption’ (C. 8., 4100) were in the whole tract, and 
hence the widow’s claim for dower extends to the whole tract.” As was 
observed in that case, in determining the widow’s dower, the value of 
the land, without deducting the mortgage debt, should form the basis of 
computation. This is true not only as to the land described in the two 
deeds of trust which the claimant signed, but as to the land described in 
the deed to the Atlantic Bank & Trust Company as security for the 
purchase price. In Overton v. Hinton, 123 N. C., 1, it was held that 
a widow was entitled to dower in land purchased by her deceased hus- 
band who had executed notes for the purchase and had secured them by 
a deed of trust on the land. If the claimant were entitled to dower, the 
value of the land, without deducting the secured debts, would be the 
basis of computation; and this must be considered in computing the 
present value of her inchoate right of dower in the property of which 
she would be dowable as the survivor of her husband. The claimant is 
therefore entitled to the present cash value of her inchoate right of 
dower in the value of the land ($126,000) without deduction of the 
secured debts, to be determined according to the rule heretofore stated ; 
and as the dividual and joint life expectancies are dependent in part 
upon age, health, and habits (Gore v. T'ownsend, supra), the question of 
the present value of the inchoate right of dower must be submitted to 
a jury upon correct instructions, unless an agreement as to the amount 
can be reached by the interested parties. 

Error. 
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A. E, TATE, W. C. IDOL, W. F. CLAYTON, J. L. SPRUILL, J. W. SLATE, 
GEORGE F. WILSON, -E. C. CRIDDLEBAUGH, anp A. TT. MOFFITT, 
TRUSTEES OF FIRST BAPTIST CHURCH or HIGH POINT, v. R. TT. 
AMOS anvo J. FE. AMOS. 

(Filed 1 May, 1929.) 


1. Wills E a—General rules for construction of wills. 

A will and codicils thereto will be considered together as one instru- 
ment and construed in their entirety to effectuate the intent of the testa- 
tor as gathered from the language used. 

2. Same—Presumption against intestacy. 

A will will be construed so as to avoid intestacy when this can be 
reasonably done, and the word “or” will not be construed as “und” when 
the latter word would defeat the testator’s intent under a proper inter- 
pretation of the instrument. 

3. Wills E b-——Estates created by will. 

In a devise of a certain city lot to a designated beneficiary “or to her 
children,” the devisee having a child, to whom a devise is made under 
a different item of the will, the word “or” will not be construed to mean 
“and” when the latter interpretation would defeat the intent of the 
testator or have the legal effect of rendering the devise void, but will be 
construed to vest the fee-simple title in the mother should she survive 
the testator, otherwise to her child or children. 


AppEsaL by defendants from Moore, J., at March Term, 1929, of 
GuItrorp. Affirmed. 

The agreed statement of facts is as follows: 

“1. That for sometime prior to her death, S. M. Farabee was the 
owner in fee simple of a tract or parcel of land, in Iligh Point, North 
Carolina, more particularly described as follows: 

““Fronting 100 feet on west side of North Main Street in the city 
of High Point, lying between the lines of N. W. Beeson and W. P. 
Pickett; thence westwardly 200 feet deep and 100 feet in the rear, being 
100 feet by 200 feet and containing 20,000 square feet, more or less.’ 

“2, That said S. M. Farabee died on or about 20 May, 1908, leaving 
a last will and testament, which is set out in Exhibit ‘A’ and made 
a part of this paragraph. 

“3. The said will was duly witnessed and properly executed to devise 
land, and is recorded in Will Book H, page 316, office of the clerk 
of the Superior Court of Guilford County. 

“4, That at the time of the execution and probate of the will, the said 
Grace Darling Winend Hendrick had one living child and he is still 
living and has obtained his majority within the last three years; that 
the said child is Charley Thomas Hendrick, Jr., to whom the brick 
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storehouse and lot on North Main Street, No. 30114 known as the China 
Laundry, was devised; that the said Charley Thomas Hendrick, Jr., 
has not joined in any conveyance of the land described in fact 1 of 
this agreement. 

“S. That the lot on North Main Street, known as No. 527, occupied 
by said Grace Darling Winend Hendrick at the time the will aforesaid 
was executed and devised to said Grace Darling Winend Hendrick by 
last will and testament of the said S. M. Farabee aforesaid, is the same 
land described in fact 1 of this agreement. 

“6. That on 14 May, 1912, said Grace Darling Winend Hendrick, 
unmarried, conveyed by deed, fee simple in form, the property described 
in fact 1, to Roy Skiff by deed recorded in Book 238, page 590, in the 
office of the register of deeds of Guilford County, Norta Carolina, and 
that the aforesaid land, by various mesne conveyances, fee simple in 
form, thereafter has come into the possession of plaintiffs in this action 
and is now held by them. 

“7, That A. E. Tate, and others, trustees of the First Baptist Church 
of High Point, North Carolina, contracted to sell said lands and other 
property to the defendants at and for the sum of $50,025.00, and de- 
fendants agreed to purchase said land at said sum. 

“8. That defendants, after making aforesaid agreements, declined to 
accept deed to said land and pay the purchase price thereof because, as 
they alleged, the title to the tract of land hereinbefore described is 
defective, for that said Grace Darling Winend Hendrick was not the 
owner in fee simple of the said property. 

“9. That Grace Darling Winend Hendrick had been reared by the 
testator, S. M. Farabee, and at the time of said Farabee’s death, was 
living at her home and while not an adopted chilc, the relations 
between said Farabee and said Hendrick were very close and intimate.” 

Mrs. S. M. Farabee, after providing for the payment of her funeral 
expenses and debts, the will reads in part as follows: “Then I give to 
my beloved sister, Martha Ann English, or to her heirs, the lot and 
house on North Elm Street, No. 16, that was my mother’s property. 
To my two nephews, Alva C. and Carson N. English, I give this 
lot and house No. 304 North M. St., and the storehouse No. 302, to 
be equally divided between them, two brothers, or their heirs. And 
to Charley Thomas Hendrick, Jr., I give the brick storehouse and 
lot on North Main Street, No. 30014, known as the China Laundry, 
for his mother to keep for him. J'o Grace Darling Winend Hendrick, I 
give the lot and house on North Main Street, No. 527, that she now 
occupies, or to her children, and all my wearing clothes and bed clothes 
af she wishes them. To Daisy L. Hiatt Wall I leave one single feather 
bed, two pillows, two quilts, and one blanket, and two sheets.” 
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The judgment of the court below, was as follows: “This cause coming 
on to be heard before his Honor, Walter E. Moore, upon facts agreed; 
and the court being of opinion that the plaintiffs are seized in fee of the 
lands described in paragraph 2 of the complaint and can convey a 
fee-simple title thereto to the defendants: Now, therefore, it is ordered 
and adjudged that the plaintiffs recover of the defendants the sum of 
$50,025.00 upon their delivery to the defendants of a deed for said land, 
fee simple in form.” 


G. H. Jones, Holye & Harrison for plainicff's. 
Roberson, Haworth & Reese for defendants. 


Crarkson, J. The question of law involved in this case is whether or 
not Grace Darling Winend Hendrick acquired a fee-simple title to the 
lot in controversy, under the will of S. M. Farabee, in words as follows: 
“To Grace Darling Winend Hendrick I give the lot and house on North 
Main Street, No. 527, that she now occupies, or to her children, and all 
my wearing clothes and bed clothes if she wishes them.” We think so. 

In Ellington v. Trust Co,, 196 N. C., p. 755, the law is thus stated: 
“The guiding star in the interpretation of wills, to which all rules must 
bend, unless contrary to some rule of law or public policy, is the intent 
of the testator, and this is to be ascertained from the four corners of the 
will, considering for the purpose the will and any codicil or codicils as 
constituting but one instrument. 28 R. C. L., 211, et seg.” This principle 
is well settled in this jurisdiction. 

Appellants, defendants, contend (first) that in the construction of 
the will “or” means “and” and the lot in controversy would vest in Grace 
Darling Winend Hendrick and Charley Thomas Hendrick, Jr., as 
tenants In common. 

This Court has uniformly held that a devise to “A.” and her children, 
“A.” having children, vests the estate to them as tenants in common. 
Hunt v. Satterwhite, 85 N. C., 73; Silliman v. Whitaker, 119 N. C., 89; 
Lewis v. Stancil, 154 N. C., 826; Cullens v. Cullens, 161 N. C., 344; 
Snowden v. Snowden, 187 N. C., 5389; Cunningham v. Worthington, 196 
ee Chala Gey 

The substitution of word “or” used as “and” is fully discussed in 
Wood v. Wood, 132 S. C., 120, 128 S. E., 887. See Neal v. Nelson, 
117 N. C., 893; Silliman v. Whitaker, supra; Christopher v. Wilson, 
188 N. C., 757; Robertson v, Robertson, 190 N. C., 558. In Harrison v. 
Bowe, 56 N. C., at p. £81, this observation is made: “But, say the 
counsel, the word ‘or’ must be construed ‘and.’ Such a change of words 
is admissible, certainly, when the intent of the testator will be defeated 
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without it; but it is never admissible unless it is necessary to carry out 
the manifest design of the will.” 

Appellants contend (second) that Grace Darling Winend Hendrick 
and Charley Thomas Hendrick, Jr., are both living and the devise is 
void for uncertainty. In Gordon v. Ehringhaus, 190 N. C., at p. 150, 
it is said: ‘When a person, who is capable of doing so, undertakes to 
make a will, the law presumes that he did not intend to die intestate 
as to any part of his property.” Faison v. Middleton, 171 N. C,, 
170; McCullen v. Daughtry, 190 N. C., 215. 

We do not think that either of the contentions of appellants, defend- 
ants, can be sustained. 

The testatrix gave Charley Thomas Hendrick, Jr., a brick storehouse. 
Fle was the son of Grace Darling Winend Hendrick. After providing 
for the son, she devises the lot in controversy to Mrs. Hendrick or to her 
children. We think the principle applicable here is well stated in 
1 Jarman on Wills, p. 612, as follows: “The strong tendency of the 
modern cases certainly is to consider the word ‘or’ as introducing a 
substituted gift in the event of the first legatee dying in the testator’s 
lifetime; in other words, as inserted, in prospect of, and with a view 
to guard against, the failure of the gift by lapse.” 

A similar case to the present which sustains plaintiffs’ contention is 
Bender v. Bender, 226 Pa. St. 607, 75 Atl. 859, 184 A. S. R., 1088. 

We think the intention of Mrs. S. M. Farabee, the testatrix, gathered 
from the entire will, was to devise to Grace Darling Winend Hendrick 
a fee-simple title to the lot in controversy if she survived the testatrix. 
If Grace Darling Winend Hendrick died before the testatrix, then the 
lot in controversy would vest in her child or children in fee simple. 
She survived the testatrix, This being our interpretation; plaintiffs, 
who claim under Mrs. Hendrick, acquired a fee-simple title to the lot in 
controversy. The judgment of the court below is 

Affirmed. 





C. I. T. CORPORATION vy. T. B. DRAKE anv C. A. BURGESS. 
(Filed 1 May, 1929.) 


Pleadings D b—Where only one defendant is served with summons and the 
action is against him solely, demurrer for misjoinder properly over- 
ruled. 


Where an action is instituted against two defendants and only one of 
them is served with summons and the action is solely against the one 
served and this appears from the face of the complaint, a demurrer for 
misjoinder of parties and causes of action is properly overruled. 
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AppreaL by C. A. Burgess from a judgment of Harding, J., over- 
ruling a demurrer to the complaint. From Mrcxiensure. Affirmed. 


Lewis & Lewis for appellant. 
Pharr & Currie for appellee. 


Per Curiam. This is an action to recover possession of a motor car. 
The plaintiff alleges that on 9 June, 1928, the Asheville Overland- 
Knight, Incorporated, sold and delivered a Whippet coupe to T. B. 
Drake upon a conditional sales contract which was duly recorded in 
‘Buncombe County; that on 29 June, 1928, the plaintiff for value bought 
the note which Drake had executed to secure a part of the purchase 
price, before its maturity and without notice of any equities against 
the collection of the note; that after Drake’s conviction for a breach 
of the prohibition laws the car was sold by the sheriff of Iredell County 
to the defendant Burgess. It is alleged further that the sale was illegal 
and that the only interest Burgess acquired, if any, was the interest 
of Drake. Drake has never been served with summons and is not a 
party to the action. The defendant demurred to the complaint on the 
ground of an improper joinder of parties and causes of action. The 
demurrer was overruled and Burgess excepted and appealed. 

There is really only one defendant; and since the demurrer admits the 
allegations in the complaint it is obvious that there is no error in the 
judgment. 

Affirmed. 





J. G RUTLEDGE, Jr. v. JOHN W. FITZGERALD. 
(Filed 1 May, 1929.) 


Appeal and Error J a-—Findings of fact presumed correct on appeal. 


Where a judgment of nonsuit has been granted, and thereafter the 
trial judge has restored the cause to the docket upon the ground of 
excusable neglect and a meritorious defense, the appellant must aptly re- 
quest the trial court to find the facts upon which the judgment is based, 
and when this has not been done, and they do not appear of record, it 
will be presumed that they support the judgment rendered and it will be 
aflirmed on appeal. 


ApprraL by defendant from Oglesby, J., at September Term, 1928, of 
Meckiensure. Affirmed. 

The following judgment was rendered in the court below: ‘This 
cause coming on before his Honor, John M. Oglesby, presiding at the 
September Term, 1928, Superior Court of Mecklenburg County, on a 
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motion to set aside the judgment obtained on 19 June, 1928, by John W. 
Fitzgerald, against J. G. Rutledge, Jr., and W. R. Rutledge, and the 
same being heard: It is hereby ordered, decreed and adjudged, that the 
said judgment be, and the same is hereby set aside in the discretion of 
the court on the ground of excusable neglect and surprise, and also for 
meritorious cause shown to the court, and that the judgment of nonsuit 
rendered therein also be set aside on account of excusable neglect and 
surprise, and that the said judgment herein is ordered to be canceled 
and stricken from the docket, that the said original cause be restored 
to the trial docket for trial.” 

The defendant excepted and assigned error to the judgment rendered 
and appealed to the Supreme Court. 


John G. Carpenter for plaintiff. 
Jimison & Abernathy for defendant. 


Per Ccvriam. The defendant did not request the court below to find 
the facts upon which the rulings of the court below were based. In the 
absence of such finding, it is presumed that the court below, upon 
proper evidence, found facts sufficient to support the judgment. The 
whole matter is fully discussed and decisions cited in Holcomb v. 
Holcomb, 192 N. C., 504; Helderman v. Mills Co., 192 N. C., 626. 
See Lumber Co. v. Anderson, 196 N. C., 474; Realty Corp. v. Fisher, 
196 N. C., 5038; Coach Co. v. Griffin, 196 N. C., 559. The judgment 
of the court below is 

Affirmed. 





MINNIE D. GANT v. MASON W. GANT. 
(Filed 8 May, 1929.) 


Negligence A d-—In this case held: injury from act could not be foreseen 
and nonsuit was proper. 


Iividence tending to show that the defendant while endeavoring to get 
his family automobile from the garage on ground covered with ice and 
snow, had planks placed under the wheels of the machine which were 
thrown, by the spinning of the wheels, against the plaintiff, his wife, as 
she stood watching him about fifteen feet from the rear of the car, caus- 
ing her serious injury: Held, injury from the act could not have been 
foreseen by the defendant as an ordinarily prudent man, but would have 
required omniscience, and the defendant is not liable in damages, and a 
judgment as of nonsuit should have been granted on his motion. 


CLARKSON, J., dissenting. 


N.C.] SPRING TERM, 1929. 165 





GANT Vv. GANT. 





Civin action, before Clement, J., at February Term, 1929, of 
GFUILFORD. 

Plaintiff and defendant are husband and wife, and were at the time 
of the injury complained of and are now living together in the city of 
Greensboro. 

The evidence tended to show that the defendant owned a Chrysler 
automobile for the use of himself and family, and that said automobile 
was placed in a garage at night at the home of plaintiff and defendant. 
On the morning of 10 January, 1927, a heavy snow was upon the 
ground. Plaintiff went to the garage and attempted to get the auto- 
mobile out to the street in order to take the children to school. She 
was unable to do so, and thereupon the defendant got into the car 
and attempted to get it out to the street. 

Plaintiff’s narrative of the occurrence is as follows: “The snow was 
deep. He tried to back it out and couldn’t back it, and he kept running 
the motor until the car just kept starting and slipping until it turned 
around, and then he tried to pull it out and the wheels kept sliding. 
I was out in the yard seeing how it was going to be done. Our cook was 
out there and she placed a little plank under one wheel. That seemed 
to help some. Then he told her to get some long planks and put under 
the wheels, and when she did the car ran over those two long picces. 

And when the wheels ran over those planks, instead of going 
right on off, they spun to the left and the left rear wheel threw the 
plank back and struck me on the right leg . . . The plank that 
struck my right leg was at least four feet long and about seven or eight 
inches in width and possibly an inch or three-quarters of an inch thick. 

The car was on the driveway at the time the boards were 
placed under it. I was standing, I suppose, from the car, ten or fifteen 
feet. . . . The motor of the automobile was running, and when it 
ran off the plank it began spinning, and when it struck the snow it con- 
sequently threw the plank. The motor of the car was running, it 
secmed, with all force from the sound of it. I was standing to the left 
rear of the car.” 

The plaintiff sustained painful and permanent injury. 

The defendant offered no evidence, and the foregoing evidence of 
the plaintiff is substantially all of the evidence in the case except the 
testimony of physicians as to the extent of the injury sustained. 

Issues of negligence, contributory negligence, and damages were sub- 
mitted to the jury and answered in favor of plaintiff. The verdict 
awarded damages in the sum of $2,030.00 The defendant duly lodged 
motions of nonsuit, and also requested the court to give certain in- 
structions to the jury. 

From judgment upon the verdict the defendant appealed. 
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Shuping & Hampton for plainteff. 
Brooks, Parker, Smith & Wharton for defendant. 


Brogpven, J. The facts are brief and simple. The ground was covered 
with a heavy snow, and therefore soft and slick. The defendant was 
not endeavoring to operate the automobile under dangerous conditions, 
but merely to get his own automobile out of a garage on his own 
premises. It was suggested upon the oral argument that the defendant 
should have placed chains upon the automobile before attempting to 
get it out of the garage, or to have given notice to his wife, the plaintiff, 
that the wheels were likely to spin. It was also suggested that the de- 
fendant was racing the motor. It does not appear that razing the motor 
caused the wheels to spin. Ostensibly the spinning resulted from contact 
with a soft, slick surface. These suggestions all lie in the field of specu- 
Jation. Under the circumstances disclosed by the record the liability of 
defendant depended upon whether, by the exercise of ord:nary care and 
prudence, he could have reasonably foreseen that some injury would 
result from attempting to get the automobile out of the garage. The 
principle of law is thus expressed in Fore v. Geary, 191 N. C., 90, 
131 S. E., 387: “No man, by the exercise of reasonable care, however 
high and rigid the standard of such care, upon the facts in any particu- 
lar case, can foresee or forestall the inevitable accidents, and con- 
tingencies which happen and occur daily, some bringing sorrow and loss, 
and some bringing joy and profit, all however contributing, in part, to 
make up the sum total of human life. The law holds men liable only for 
the consequences of their acts, which they can and should foresee and 
by reasonable care and prudence, provide for.” 

The plaintiff testified that the first plank used by the defendant 
“seemed to help some.” Thereupon the defendant directed a servant 
to place two longer planks between the front and rear wheels. The 
automobile moved over these planks and as it rolled off upon the slick 
surface the wheel suddenly began to spin, thus kicking one of the planks 
backward and inflicting the unfortunate injury upon the plaintiff. 

In our opinion the evidence does not disclose any negligence upon the 
part of the defendant. Under the circumstances of the case to require 
the defendant to foresee that the plank would be kicked backward and 
injure his wife would practically stretch foresight into omniscience. 
The law does not require omniscience. The motion for nonsuit should 
have been allowed. 

Error. 


Ciarnxson, J., dissenting: The following rule in Hail v. Rinehart, 
192 N. C., at p. 708, has often been approved by this Court: “In Hud- 
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son v. R. R., 176 N. C., 492, Allen, J., says: ‘In support of the first 
two propositions the defendant relies on the definition of proximate 
cause, in Ramsbottom v. R. R., 188 N. C., 41, approved in Bowers v. 
R. B., 144 N. C., 686, and in Chancey v. R&R, &., 174 N. C., 351, as “A 
cause that produces the result in continuous sequence, and without 
which it would not have oceurred, and one from which any man of 
ordinary prudence could have forescen that such a result was probable 
under all the facts as they existed,” to which we adhere, with the modi- 
fication contained in Drum v. Miller, 185 N. C., 204, and many other 
cases, that it is not required that the particular injury should be fore- 
seen, and is sufficient if it could be reasonably anticipated that injury 
or harm might follow the wrongful act.’ ” 

Defendant undertook to get his automobile out of the garage. He got 
it out in the snow. Plaintiff was in the yard, seeing how it was going to 
be done. Snow was on the ground 10 or 12 inches deep and the wheels 
would not catch, but kept spinning. It is a matter of common knowl- 
edge that frequently in snow or soft dirt the wheels of an automobile 
without chains do not move forward but spin, and when the power 1s 
put on the wheels when spinning throw dirt and debris in the air and in 
the rear of the ear. This was known to defendant, or in the use of due 
or ordinary care ought to have been known. Defendant, to try to get 
the rear wheels to catch on something and stop the spinning, put two 
boards in front of the two rear wheels. Frequently chains and brush 
are used. After putting the boards or plank on the slick ground for 
the wheels to catch on, defendant put on “all power,” the rear wheels 
caught on the planks, one about 4 feet long, 8 inches wide and *%4-inch 
thick, was thrown backward on plaintiff. When the rear wheel ran over 
the plank, the plaintiff was some 10 or 15 feet distant, standing to the left 
side of the car, the plank struck her on the right leg and breaking it 
about 8 or 9 inches up. Anybody who has been in such a plight and had 
experience in running an automobile could reasonably anticipate that 
wrong and harm might follow if any one was in the rear or near the 
rear from such a situation and when the driver of the automobile put 
on “all power,’ as the evidence disclosed in the present case. When 
the ‘fall power” was put on by the driver of the car he gave no warning 
to the plaintiff standing at the left side of the car in the rear. 

The questions of negligence and contributory negligence were questions 
of due care or the care that a prudent man would exercise under all 
the cireumstanees, and this is for the jury to determine. The judge 
below left it to the jury, they decided that the defendant was negligent 
and the plaintiff was not guilty of contributory negligence. No doubt 
the jury had experience in such matters and I think it was for them 
to decide and not the court. 
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Negligence has been defined in numerous ways: The omission to do 
something which a reasonable man, guided by those considerations which 
ordinarily regulate the conduct of human affairs, would do, or doing 
something which a prudent and reasonable man would not do. It must 
be determined in all cases by reference to the situation and knowledge 
of the parties and all the attendant circumstances, It is conceded by 
all the authorities that the standard by which to determine whether a 
person has been guilty of negligence is the conduct of the prudent or 
careful or diligent man. 





J.D. CORNELL MILLINERY CO. vy. LITTLE-LONG CO., ET AL. 
(Filed 8 May, 1929.) 


Landlord and Tenant D b—Subleasing for shorter term than original 
lease does not breach condition not to sell or assign. 


A condition in the lease of a store that the lessee should not Sell or 
assign the lease without the consent of the lessor is not violated by the 
lessee’s subletting for a shorter period than the unexpired term specified 
in the original lease without the lessor’s consent, the words ‘‘sell or 
assign” not excluding a sublease, the status between the lessor and the 
original lessee remaining unchanged by the sublease made by the latter. 


Appeal by plaintiff from Townsend, Special Judge, at November 
Special Term, 1928, of MeckLensura. 

Civil action to recover damages (1) for an alleged unlawful con- 
spiracy among the defendants to destroy plaintiffi’s business; and (2) 
for an alleged wrongful eviction from premises leased by «he plaintiff. 

The evidence tends to show that in April, 1924, the Little-Long 
Company leased to Cornell Millinery Company (Ohio corporation) a 
space 50 by 25 feet across the rear of the second story of its store 
building, loeated in the city of Charlotte, for a period of five years, 
beginning 1 August, 1924, and ending 31 July, 1929. The lease, among 
other things, contained the following covenant: “Also lessee is not to 
sell or assign this lease or any part thereof without the consent of the 
lessor.” 

On 7 April, 1926, Cornell Millinery Company sublet the premises 
to the plaintiff, J. D. Cornell Millinery Company (New York corpora- 
tion), for a term ending 30 June, 1929, that is to say, for a term 
shorter by one month than the original lease. S. Lipinsky Sons & Com- 
pany succeeded to the rights of the Little-Long Company, and it is 
contended that neither the Little-Long Company nor S. Lipinsky Sons 
& Company ever assented to the subleasing or assignment of the 
premises. 
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On this phase of the case, the court instructed the jury as follows: 

“The instrument, gentlemen, offered in evidence as the sublease be- 
tween the Cornell Millinery Company and the J. D. Cornell Millinery 
Company would constitute an assignment of a part of the lease or 
would come within the meaning of the provisions which I have read to 
vou and unless it was either expressly or impliedly assented to and 
acquiesced in by the Little-Long Company and 8. Lipinsky Sons Com- 
pany or some one authorized to act in their behalf, such a sublease 
would not be effective to transfer the premises or any interest therein; 
and the burden is on the plaintiff to satisfy you by the greater weight 
of the evidence, first, as to the fact of the assignment, and second, as 
to the fact of the assent of the Little-Long Company, either expressed 
or imphed. If the plaintiff has failed to so satisfy you, it would be 
vour duty to answer the issue ‘No.’” Exception by plaintiff. 

It was in evidence that Cornell Millinery Company, the Ohio corpora- 
tion, discontinued its corporate existence some time in March or April, 
1926, prior to the incorporation of J. D. Cornell Millinery Company, 
the New York corporation, on 25 May, 1926. From this evidence, it 
was contended that no valid assignment or under-lease was or could 
have been made to the plaintiff by the original lessee. 

On the alleged cause of action for conspiracy, Judgment as in case of 
nonsuit was entered at the close of the evidence; and on the alleged 
cause of action for wrongful eviction on the part of Little-Long Com- 
pany and §. Lipinsky Sons & Company, the jury returned a verdict in 
favor of the defendants. 

Plaintiff appeals, assigning errors. 


W. 7. Shore, Chase Brenizer, John Paul Trotter and Biggs & Brough- 
ton for plaintiff. 

Merrimon, Adams & Adams and Thomas C. Guthrie for defendants 
other than W. T. Grant Co. 

John Newitt for defendant, W. T. Grant Co. 


Sracy, C. J., after stating the case: Is a covenant in a 5-year lease 
‘not to sell or assign this lease or any part thereof without consent of 
lessor” violated by a subletting of the premises, without the consent 
of the lessor, for a period shorter by one month than the unexpired 
portion ofthe original term? We think not. 16 R. C. L., 832. 

A covenant in a lease against sale or assignment is strict? juris, and 
it is the general holding that a subletting of the demised preinises by 
the lessee is not a breach of such restriction, because the relation of 
landlord and tenant between the original lessor and lessee still exists 
and remains unchanged. Hargrave v. King, 40 N. C., 430; Copeland 
v. Parker, 4 Mich., 660; note, 14 L. R. A. CN. S.), 1200; 35 C. J., 982. 
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“The distinction between an assignment and a lease depends solely 
upon the quantity of interest which passes, and not upon the extent of 
the premises transferred. When, therefore, the lessee cf a house for 
seven years demises part of the house to another for the whole of his 
term, this is not an under-lease, but an assignment pro tanto.”—Daniel, 
J., in Lunsford v. Alexander, 20 N. C., 166. 

An assignment creates no new estate, while a sublease does. Collins 
v. Llasbrouck, 56 N. Y., 157, 15 Am. Rep., 407. If a lessee convey 
or transfer his entire interest in the demised premises, without retain- 
ing any reversionary interest therein, a sale or assignment takes place; 
but if he reserve to himself a reversion of some portion of the teri, 
a sublease and not a sale or assignment is made. Murdoch v. Fishel, 
121 N. Y. Sup., 626; Banking Co. v. Vobin, 104 Minn., 333, 116 N. W., 
838. “An assignment of a lease passes the whole estate of the lessee; 
a lease, a less estate than the lessor had.” Waters v. Roberts, 89 N. C., 
145, The reservation by the lessee, therefore, of some portion of the 
term would seem to be the chief distinction between a sublease and a 
sale or assignment. Collins v. Hasbrouck, supra. 

The difference is well illustrated by the decision in Jackson v. Har- 
rison, 17 Johns, 66, where it was held that a covenant prohibiting the 
sale or assignment of a leasehold estate was not violated by an act of the 
lessee which fell short of divesting his whole legal estate. .As stated in 
the head-note: “Where a lease for the term of seven years, contains a 
condition that the lessee should not ‘assign over, or otherwise part with, 
the indenture, or the premises thereby leased, or any part thereof, to 
any person,’ etc., and a clause of reentry, and of forfeiture, for a breach 
of the condition, no forfeiture is incurred by an underletting for two 
years, or a period short of the whole term; as the words of the condition 
are to be construed to mean an assignment of the premises, or a part 
of them, for the whole term.” 

Again in Jackson v. Stlvernail, 15 Johns., 278, it was held (as stated 
in the head note): “Where a lessee for lives covenanted not ‘to sell, dis- 
pose of, or assign his estate in the demised premises.’ without the 
permission of the lessor, ete., and the lease contained a clause of for- 
feiture for the nonperformance of covenants, it was held, that a lease 
of part of the premises by the lessee for 20 years, was not such a breach 
of the covenant as would work a forfeiture; and that nothing short of an 
assignment of his whole estate by the lessee would produce a forfeiture 
of the lease.” 

In the leading English case of Crusoe v. Bugby, 3 Wilson, 234, 2 BI. 
Rep., 766, a tenant for twenty-one years covenanted “not to assign, 
transfer or set-over, or otherwise do or put away the premises or any 
part thereof” without permission of the landlord. Afterwards the lessee 
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sublet the premises for fourteen years. It was held that there was no 
breach of the covenant, on the ground that the demise for fourteen 
vears was an underlease, and not an assignment. And it was observed 
that the landlord, if he so desired, might have provided against a change 
of possession, as well as against an assignment, but that he had not 
done so in language admitting of no other meaning, and that “assign, 
transfer and set-over,”’ were mere words of assignment, and “otherwise 
do or put away,” as there used, meant any other mode of getting rid 
of the whole interest and would not be held to prohibit the making of an 
under-lease. 

Applying these principles to the instant case, we think the trial court 
erred in its peremptory instruction to the jury that a sublease of the 
premises for less than the full term constituted an assignment of a part 
of the lease. The words “sell or assign” do not include an underlease, 
and “any part thereof,” as used in the restriction, would seem to refer 
only to a sale or assignment of some part of the lease. This entitles the 
plaintiff to a new trial as against the LittleLong Company and 8. 
Lipinsky Sons & Company, but as against the other defendants, the judg- 
ment of nonsuit would seem to be correct. 

It is not conceded by the defendants that the plaintiff ever had a valid 
subsisting lease for the premises in question, even though the covenant 
in the original lease may not restrain the lessee from renting to an 
under-tenant. The plaintiff, on the other hand, contends that, even if 
there had been a breach of the covenant, or an invalid lease executed by 
the lessee, the defendants have duly recognized the sublease and are now 
estopped to deny its validity. But these are matters to be tried out on 
another hearing. 

New trial. 





CARL OATES y. L. L. HERRIN. 
(Filed 8 May, 1929.) 


1. Trial E c—-Charge should explain all principles of law arising from 
evidence. 

Where the issues of negligence, contributory negligence, assumption of 
risks. and damages are submitted to the jury, it is required that a trial 
court charge the jury as to the effect of a finding of negligence and con- 
tributory negligence on the issues of damages, and his failure to do so is 
reversible error. The correct form of these issues is given. 


2. Trial E e—Requests for instruction not necessary where error in charge 
is upon substantial feature of case. 
Where there is error in the charge upon a substantial feature of the 
ease the appellant is entitled to a new trial upon error assigned without 
having made a special prayer for instructions in regard thereto. 
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8. Trial F a—Court has power to give additional instructions and have 
jury again retire. 

The trial court has the power, if he is under the impression created by 
inconsistent answers to separate issues, that the jury had not understood 
his charge, to give additional instructions and have the jury again retire 
for further consideration. 


Appgat by defendant from Stack, J., at March Term, 1929, of Mrcx- 
LENBURG. 

Action for personal injury alleged to have been caused by the negli- 
gence of the defendant, a contractor, in failing to furnish the plaintiff, 
his employee, suitable timbers for the construction of a scaffold, from 
which the plaintiff fell to the ground. The record discloses these facts: 

“The jury, after having deliberated for some time, came in and an- 
nounced that they had reached a verdict, and returned the following 
verdict : 

1. Was the defendant guilty of negligence as alleged in the com- 
plaint? Answer: Yes. 

2. Was the plaintiff guilty of contributory negligence as alleged in 
the answer? Answer: No. 

3. Did the plaintiff assume the risk of his injury as alleged in the 
answer? Answer: No. 

4, What damages, if any, is the plaintiff entitled to recover of the 
defendant? Answer: Lost time and expenses. 

The court refused to accept the verdict and sent the jury back for 
further deliberation. To this ruling of the court, which was made in the 
absence of counsel for both parties, the defendant excepts, which is de- 
fendant’s exception No. 10. Thereupon the court further charged the 
jury as follows, counsel for neither party being present in court: ‘I told 
you if you answered the first issue Yes and the second issue No, and 
the third issue No, then you would go to the fourth issue, and if you 
should reach that issue, that you must specify in dollars and say how 
much. You will have to retire and reconsider, then bring in your 
verdict.’ To the foregoing portion of his Honor’s charge the defendant 
excepts, which is defendant’s exception No. 11. The jury went out, and 
after further deliberation returned a second verdict as follows: 

1. Was the defendant guilty of negligence as alleged in the complaint ? 
Answer: Yes, 

2. Was the plaintiff guilty of contributory negligence as alleged in 
the answer? Answer: No. 

3. Did the plaintiff assume the risk of his injury as alleged in the 
answer? Answer: No. 

4. What damages, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $450.00. 
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Upon the last verdict the court signed the judgment for the plaintiff, 
which appears in the record, and thereafter, within due and proper 
time, the defendant duly excepted to said judgment and entered itt 
appeal on the judgment docket, and gave the notice of appeal which 
appears in the record. The exception to the judgment above mentioned 
is defendant’s exception No. 12.” 


T. L. Kirkpatrick and B. G. Watkins for plaintiff. 
John M. Robinson and Hunter M. Jones for defendant. 


Avams, J. In Sasser v. Lumber Co., 165 N. C., 242, the jury in 
response to the first three issues found that the plaintiff had been 
injured by the negligence of the defendant; that the plaintiff by his 
own negligence had contributed to his injury, and that he had not 
assumed the risk of being injured; and in response to the fourth issue 
the jury assessed the plaintiff’s damages at fifteen hundred dollars. The 
plaintiff entered a motion to set aside the verdict on the ground that the 
answers to the several issues were inconsistent and contradictory. The 
motion was denied, and in affirming a judgment for the defendant this 
Court said: “It is settled by the decisions of this Court that, in an action 
of this character, where the jury find that the plaintiff was injured by 
the negligence of the defendant, and further find that the plaintiff by 
his own negligence contributed to his injury, and then assess damages, 
the plaintiff is not entitled to recover, and the defendant is entitled to 
judgment upon the issues.” This statement of the law was approved 
in Holton v. Moore, 165 N. C., 549, decided a few weeks after the 
opinion in Saisser’s case had been written. 

In the cases just cited the verdicts were accepted by the court and 
entered of record; but in the case before us the judge, under an 1mpres- 
sion (created by inconsistent answers to separate issues) that the jury 
had not understood his charge, gave additional instructions and directed 
the jury to retire for further consideration. His right to pursue this 
course is established. S. v. Whitaker, 89 N. C., 473; Ayscue v. Barnes, 
190 Nie C.. 859: 

But there is a fatal error in the charge. These instructions were 
given: “If you answer the first issue No and the second Yes, you will 
not go any further, but if you answer the second No, then you will 
consider the third; if you answer the third No, you will go to the 
fourth. If you answer the first issue Yes, second No, third No, then 
you will proceed to the fourth issue and say what you find the damages 
to be. I want to make this plain to you: If you answer the first No, 
or if you answer it Yes, and second No, and third Yes, you don’t go any 
further, because if he was injured by his own negligence he could not 
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recover, or if he was injured by any danger or risk incident to his em- 
ployment he cannot recover.” To the latter instruction the defendant 
excepted. 

When upon tendering the first verdict, the jury were requested to 
retire, this instruction was given: “I told you if you answered the first 
issue Yes and the second issue No, and the third issue No, then you 
would go to the fourth issue, and if you should reach that issue you 
must specify in dollars and say how much.” We find 0 instruction 
as to the effect on the fourth issue of an affirmative answer to each of 
the first two issues. It was the duty of the judge to give this instruc- 
tion, without a special prayer, because it was a substantive and not a 
subordinate feature of the trial, and the exceptions present the question 
of a failure to enlighten the jury on this aspect of the ev.dence. S. v. 
O’Neal, 187 N. C., 22; 8. v. Merrick, 171 N. C., 795. For this reason 
there must be a new trial. Other exceptions raise serious qtlestions 
which it is unnecessary to consider. 

We take occasion to express our disapproval of the form in which the 
first two issues were submitted to the jury. They should have been 
framed so as to enable the jury specifically to find whether the plaintiff 
had been injured by the negligence of the defendant as alleged in the 
complaint, and whether the plaintiff by his own negligence had con- 
tributed to his injury as alleged in the answer. 

New trial. 





ANDREWS MUSIC STORE, Ixc., y. C. H. BOONE anp C. S. THOMPSON. 
(Filed 8 May, 1929.) 


1. Parties B a—Joinder of purchaser under conditional sales contract and 
his vendee not misjoinder. 


In an action against the vendee under a conditional sales contract the 
joinder of one claiming title as purchaser for value from the vendee is 
not objectionable, the subject of the action being the same, and the 
claimant in possession being a necessary party to the action. C. S., 456, 
507. 

2. Sales I b—Unregistered conditional sales contract is valid as to all 
but creditors and purchasers for value. 


An unregistered conditional sales contract is valid as against all per- 
sons except creditors and purchasers for value, and upon conflicting evi- 
dence as to whether one defendant was a purchaser for value from the 
vendee under the conditional sales contract, the issue is. properly sub- 
mitted to the jury, and a motion as of nonsuit is properly denied. C. S., 
3811. 
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AppeaL by defendant, C. H. Boone, from Stack, J., at February 
Term, 1929, of Mecxiensenrc. No error. 

Action to recover of defendant, C. S. Thompson, the balance due on 
the purchase price of a piano sold and delivered by plaintiff to said de- 
fendant under a conditional sales contract, and also to recover of said 
defendant and of the defendant, C. H. Boone, possession of said piano. 

The conditional sales contract by which plaintiff retained title to the 
said piano until the purchase price was paid was reduced to writing 
and signed by the defendant, C. S. Thompson; it has not, however, 
been registered. 

Defendant, C. S. Thompson, filed no answer or other pleading; judg- 
ment by default final was rendered against him. He has not appealed 
from the judgment. 

Defendant, C. H. Boone, admitted that the piano was in his posses- 
sion. He alleged that he had acquired title to the piano, as a pur- 
chaser for value, from his codefendant, C. S. Thompson, and that, there- 
fore, the unregistered conditional sales contract, under which plaintiff 
claims title to the piano, is not valid as against him. 

Issues determinative of the right of plaintiff to recover of the defend- 
ant, C. H. Boone, possession of the piano were submitted to the jury 
and answered as follows: 

1. Is the plaintiff the owner and entitled to the possession of the 
piano sued for in this action? Answer: Yes. 

2. If so, what was the reasonable market value of the piano at the 
time it was seized and replevied by the defendant? Answer: $200. 

3. What is the reasonable market value of the piano at this time? 
Answer: $200. 

From judgment on the verdict, defendant, C. H. Boone, appealed to 
the Supreme Court. 


Tillet, Tillet & Kennedy and Frank Grainger Pierce for plaintiff. 
John Newitt for defendant. 


Connor, J. There was no error in the refusal by the trial court of 
defendant’s motion for a separate trial of plaintiff’s action against him. 
This motion was founded upon defendant’s contention that there is a 
misjoinder of parties defendant and of causes of action in the com- 
plaint in this action. This contention was first presented by defend- 
ant’s demurrer to the complaint, which was overruled. Defendant has 
not set out in his brief filed in this Court his exception to the refusal 
of the Court to sustain his demurrer. He has, therefore, abandoned 
this exception. Rule 28. There was no trial of plaintiff’s action against 
the defendant, C. S. Thompson. He filed no answer or other pleading, 


176 IN THE SUPREME COURT. [197 
Music STORE v. BOONE. 


and there was a judgment against him by default final. The action 
was tried only on the issues raised by the answer of the defendant, 
C. H. Boone. Notwithstanding the refusal of defendant’s motion for a 
separate trial, there was in fact a separate trial of the action as to the 
defendant, C. H. Boone. 

However, there is no misjoinder of parties defendant or of causes of 
action in the complaint in this action. It has been held by this Court 
that a demand for possession of property and for judgment on the debt 
secured by a lien or mortgage on the property may be joined in one 
action. Aiger v. Harmon, 113 N. C., 406, 18 S. E., 515. Both causes 
of action grow out of and are founded upon the same transaction. C.S., 
507. Whereas in the instant case, it is alleged that the property which 
is subject to a lien, or which has been conveyed by mortgage to secure 
a debt, is in the wrongful possession of a person other than the debtor 
or mortgagor, such person is a proper party defendant in an action by 
the creditor whose debt is thus secured against the debtor or mortgagor 
to recover judgment on the debt, and also to recover possession of the 
property for purposes of foreclosure. Where such person has or clainis 
an interest in the property adverse to the plaintiff, he is a necessary 
party to a complete determination of the questions involved, affecting 
plaintiff’s right to the possession of the property. ©. S., 456. In the 
instant case, the defendant, C. H. Boone, claims title to the piano adverse 
to the plaintiff, and contends that by reason of such title his possession 
of the piano is lawful as against both the defendant, C. S. Thompson, 
and the plaintiff. Said defendant is both a proper and a necessary 
party defendant in this action. 

Nor was there error in the refusal of the trial court to allow defend- 
ant’s motion at the close of all the evidence for judgment as of nonsuit. 
It is true that the conditional sales contract under which plaintiff 
claims title to and right to the possession of the piano as against both 
defendants was not registered. Notwithstanding this fact, plaintiff is 
entitled to recover possession of the piano from the defendant, C. 8. 
Thompson, for it is well settled by many decisions of this Court that 
the contract, although not registered, is valid as between the parties. 
Kornegay v. Kornegay, 109 N. C., 191, 13 S. E., 770. The unregistered 
conditional sales contract is valid as against all persons except creditors 
and purchasers for value from C. 8S. Thompson. C.S., 3311. Harris v. 
fh. R., 190 N. C., 480, 180 8. E., 319. On the trial of this action there 
was conflicting evidence as to whether the defendant, C. H. Boone, was 
a purchaser for value from his codefendant, C. S. Thompson. This 
evidence was properly submitted to the jury. Plaintiff in an action to 
recover possession of personal property, under an unregistered chattel 
mortgage or conditional sales contract, 1s entitled to recover not only 
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of the mortgagor or bargainor, but also of a defendant in possession of 
said property, claiming title thereto otherwise than as a creditor or 
purchaser for value from the mortgagor or bargainor. Motor Co. v. 
Jackson, 184 N. C., 328, 114 8. E., 478. 

Assignments of error based upon other exceptions appearing in the 
case on appeal have been considered. These exceptions are principally 
to the rulings of the court with respect to the admission or exclusion of 
evidence, and to instructions of the court in the charge to the jury. 
They cannot be sustained. The judgment is affirmed. 

No error, 








C. F. HARVEY v. KINSTON KNITTING COMPANY ET At. 
(Filed 8 May, 1929.) 


1. Mortgages F b—Purchaser of equity of redemption does not assume the 
indebtedness in absence of agreement in deed. 


The grantee in a deed to lands subject to an existing mortgage recited 
therein does not personally assume the mortgage indebtedness by accept- 
ing the deed unless the language thereof clearly imports that he does so. 


2. Same—Purchaser of equity of redemption is entitled to have notes in 
the hands of mortgagee applied to mortgage debt for which they were 
given. 

Where the owner mortgages his property and later agrees with the 
mortgagee that a part of the mortgaged premises be released from the 
mortgage and sold partly for cash with notes for the balance taken and 
secured by a mortgage from the purchaser of the released part, and that 
the original mortgagee hold the notes and mortgage on the released part. 
as security for the original mortgage debt, the execution of the original 
mortgage is in itself an application of the mortgaged premises to the 
security of the debt and includes the substitution in part therefor of the 
mortgage of the released part. and the original mortgagor is entitled to 
have the proceeds of the notes, as they are paid, applied to his debt, and 
the purchaser of the original equity of redemption is subrogated to the 
right of the mortgagor in this respect. 


3. Same—Right of purchaser of equity of redemption as against creditors 
of insolvent mortgagor. 

Where the mortgagor, under agreement with the mortgagee, sells a 
part of the premises mortgaged for a cash payment and uotes for the 
balance secured by a mortgage from the purchaser, and the original mort- 
gagee holds such notes as security for the original debt, and thereafter 
a receiver is appointed for the original mortgagor, who sells the property 
at judicial sale under order of court, the purchaser at the judicial sale. 
not assuming the amount of the original mortgage in his deed, is subro- 
gated to the rights of the original mortgagor and is entitled to have the 
proceeds of the notes applied to the original mortgage as they are paid as 
against the other creditors of the insolvent mortgagor. 
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4. Estoppel B a—Party may not take position inconsistent with that taken 
originally in same action. 


Where the purchaser of lands at a judicial sale insists on confirmation 
and appeals from an adverse judgment, he may not thereafter maintain 
the inconsistent position on another appeal in the same case that the sale 
should not be confirmed. 


Civin action, before Cranmer, J., at February Term, 1928, of 
Lenorr. 

Certain phases of this case were considered by this Court in J/arvey v. 
Knitting Co., 194 N. C., 7384, 140 S. E., 746, and Harvey v. Oettinger, 
194 N. C., 483, 140 8. E., 86. 

The Orion Knitting Mills issued bonds in the sum of $150,000 on 1 
May, 1922, and to secure the payment thereof executed and delivered 
to the Virginia Trust Company a mortgage or deed of trust on all of 
its property consisting of real estate, machinery, etc. These bonds were 
endorsed by the directors of the mortgagor, C. F. Harvey, the plaintiff, 
and the individual defendants in this action. Some of said directors and 
endorsers, as aforesaid, were dead at the commencement of this action 
and their personal representatives were duly made parties. 

Thereafter the defendant, Kinston Knitting Company, was duly 
organized in 1925, and this corporation became the owner of the real 
and personal property of the mortgagor, Orion I<nitting Mulls, under a 
contraet or agreement to assume and pay off the balance due on the 
bonds issucd by the Orion Knitting Company and secured by said deed 
of trust. Thereupon the Orion Knitting Mills was duly dissolved. 
The real estate embraced in said mortgage or deed of trust was located 
in Lenoir and Carteret counties. 

This action was instituted by plaintiff Harvey against the Kinston 
Knitting Mills and the individual defendants, alleging that said cor- 
poration was insolvent and asking for the appointment of a receiver, 
and a receiver was appointed on 31 March, 1927. Prior to the com- 
mencement of this action the company had sold to C. E. Raynor twenty- 
six tenement houses covered by the Hen of Virginia Trust Company for 
$20,000, said purchase price consisting of $1,000 in cash and notes 
aggregating $19,000, secured by deed of trust upon the property. These 
Raynor notes were endorsed by the defendant, Kinston Knitting Com- 
pany, and were delivered to the henholder, Virginia Trust Company. 
Whereupon, the Virginia Trust Company released the property pur- 
chased by Raynor from the operation of said deed of trust. After apply- 
ing the cash proceeds derived from sales of portions of the mortgaged 
property, as aforesaid, there was a balance due the Virginia Trust 
Company of approximately $90,000, with some accrued interest. Subse- 
quently Judge Sinclair entered an order of sale of all the property of the 
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defendant, Kinston Knitting Company, including, of course, the land 
covered by the deed of trust of the Virginia Trust Company. The order 
of sale directed that the property should be offered free of hen, and also 
“subject to the hen held by the Virginia Trust Company, trustee, so 
that the purchaser thereof shall take the said property burdened with 
and subject to the said len aforementioned.” Pursuant to said order of 
sale the reeciver advertised for sale the property in Carteret County 
on 18 July, 1927, and the property in Lenoir County was to be sold on 
19 July, 1927. The advertisement followed the language of the order of 
sale, reciting that if said property had been sold freed from len “‘the same 
sald property will immediately be offered for sale subject to the hen 
held under the deed of trust of the Virginia Trust Company, so that 
the purchaser thereof will purchase and take the property subject to 
the said lien held by the Virginia Trust Company.” The report of sale 
duly made by the receivers was filed on 19 July, 1927, reciting that 
“the receivers further made a true and accurate statement of the status 
as to the indebtedness secured by the hen under the deed of trust to the 
Virginia Trust Company.” In addition to the advertisement the re- 
ceivers announced that the total indebtedness due the Virginia Trust 
Company as of 1 May, 1927; was $92,700. Announcement was also 
made at the sale that the Raynor notes and the eash payment of 
$1,000 made by him had been forwarded to the Virginia Trust Company. 
The real estate in Carteret County, covered by said deed of trust was 
purchased by the plaintiff, C. F. Harvey, “subject to and burdened by 
the said lien,” for the sum of $100, and the real estate in Lenoir 
County, covered by said deed of trust, was also purchased by Harvey for 
$300, “subject to the hen held by the Virginia Trust Company.” 
Thereafter, the defendants, H. E. Moseley, L. L. Oettinger, F. C. 
Dunn, Myrtie A. Tull, executrix, Lundsford Abbott, administrator, and 
Lillie T. Octtinger, executrix, filed exceptions to the confirmation of 
said sale, alleging that the price offered for said property was in- 
adequate, and that Harvey, having purchased the Carteret County 
property for $100.00 “subject to and burdened with the indebtedness 
due to the Virginia Trust Company . . . inlaw . . . by virtue 
of his said bid . . . thereupon assumed as a part of his bid and 
agreed to pay off the secured indebtedness to the Virginia Trust Com- 
pany,” and that the Virginia Trust Company had in its possession 
£21,000 which ought not to be applied to the reduction of its indebted- 
ness to the detriment of unsecured creditors. The objections to con- 
firmation so filed stated in conclusion: “If the court be of the opinion 
that the bid placed by C. F. Harvey for the property at Beaufort 
(Carteret County) does not amount in law to an assumption of the 


180 IN THE SUPREME COCTRT. [197 


HARVEY t. KNITTING COMPANY, 


mortgage indebtedness, that then the whole sale of both the properties 
at Beaufort and Kinston be not confirmed.” 

Hearing was had upon the exceptions by Judge Cranmer at Kenans- 
ville, 7 September, 1927. At this hearing the judge found the following 
facts: 

“1, That the sale was in all respects regular, fair anc. in accordance 
with the requirements by the court. 

“2. That the bid or bids of the purchaser, C. F. Harvey, . . . is 
a fair and reasonable price for the said property purchased in accord- 
ance with the terms of sale. 

“3. Full and specific announcement was also made before the sale of 
the true status of liens held by the Virginia Trust Company.” There- 
upon the receivers were “authorized, empowered and directed to execute 
and deliver unto the said purchaser, C. F. Harvey, a deed in fee simple 
subject to the hen held by the Virginia Trust Company.” 

The objectors appealed from said decree of confirmation and this 
appeal was considered by the Court in 194 N. C., 734. 

After the decision of the Supreme Court the receivers tendered deed 
to Harvey and demanded the purchase money in accordance with the 
terms of the sale. Harvey declined to accept the deed upon the ground 
that announcement had been made at the sale by the receivers “that 
the successful bidder for the equity of redemption of the Kinston 
Knitting Company would get the benefit of the proceeds of the Raynor 
notes and of certain personal property sold by the receivers because 
such proceeds would be credited upon the mortgage indebtedness of 
$91,200. Furthermore, the purchaser contended that by reason of the 
delay the property had greatly depreciated in value anc that it would 
be equitable to require him to comply with the terms of the sale and 
pay the purchase money. The rule to show cause was served upon the 
purchaser, and the matter came on for hearing before Cranmer, J., at 
the February Term, 1928. 

The court rendered the following judgment: “This cause coming on 
to be heard upon an instanter rule directed to C. F. Harvey to show 
cause why he should not be required to accept a deed to the property 
heretofore sold by the receivers at public auction on 18 and 19 July, 
1927, respectively, and to pay to the receivers therefor the sum of 
$400.00, his bid therefor; and the said C. F. Harvey having filed an 
answer to said rule, and also having submitted an additional affidavit 
of F. M. Taylor, as well as the affidavits of C. F. Harvey, C. Oettinger, 
L. J. Mewborn, G. V. Cowper, 8. D. Ford and E. M. Long, filed in this 
cause 20 February, 1928, and upon a consideration thereof the court 
finds the following facts: 
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One: That the said property was offered for sale at public auction 
on said dates, and had been advertised by the posting and publishing 
of notices, in writing, in which it was stated that the Virginia Trust 
Company lien indebtedness was $91,200 and unpaid interest, and such 
other statements were made therein as appears from a copy thereof 
attached to the report of the receivers filed herein reporting said sale, 
as well as certain announcements all of which are referred to and made 
a part hereof. 

Two: That at said sale, certain announcements were made and relied 
on by the purchaser, and the court finds that the statements contained 
in the affidavits hereinbefore filed in this court on 20 February, 1928, 
which affidavits were made by C. F. Harvey, G. V. Cowper, L. J. 
Mewborn, C. Oettinger, S. D. Ford, and E. M. Long, which affidavits, 
having been heretofore filed, were again filed and used on this hearing, 
together with the additional affidavit of F. M. Taylor, this day filed, 
are true, and that the answer of said C. F. Harvey is true. 

Now, therefore, upon said answer, said affidavits, and the record 
herein, the court concludes as a matter of law that 1t has no power to 
relieve said purchaser of his said bid, for that, notwithstanding what- 
ever the purehaser may have thought the terms of the bid were, and 
notwithstanding any announcement made at the sale, the terms of the 
bid as construed by this court were and are that the said C. F. Harvey 
purchased an equity of redemption of the Kinston Knitting Company, 
for the sum of $400.00, which said equity of redemption was subject 
to a lien in favor of the Virginia Trust Company, trustee, for $91,200 
and interest, and that the said C. F. Harvey, in order to perfect title 
to said property, and clear the same from lien, would be compelled to 
pay to the Virginia Trust Company, trustee, on account of the lien 
credited by its deed of trust, the sum of $91,200, and interest, and that 
any sum of money, or any securities in the hands of the Virginia Trust 
Company, derived from sale of property made prior to 18 July, 1927, 
must by the Virginia Trust Company be paid and turned over to the 
receivers herein, upon the payment, if made, by C. F. Harvey, of the 
said sum of $91,200, and interest. 

“Wherefore, it is ordered that the said C. F. Harvey pay to the said 
receivers the said sum of $400.00, together with the cost of this rule as 
taxed by the clerk of this court.” 

From the foregoing judgment Harvey appealed, assigning error. 


H. G. Connor and L. Rh. Varser for C. F. Harvey. 

E. M. Long for Virginia Trust Company. 

Thomas J. White, Jr., R. A. Whitaker and R. T. Allen for receivers. 
Rouse & Rouse for creditors and individual defendants. 
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Broepen, J. 1. Does the purchase of an equity of redemption at a 
judicial sale “subject to and burdened with the lien” of mortgage or 
deed of trust, constitute an assumption by the purchaser of the indebted- 
ness secured by such lien and imply a promise to pay the same? 

2. If not, what is the status of said purchaser of said equity of re- 
demption with reference to the proceeds in the custody of the hen- 
holder derived solely from a prior sale of a portion of the mortgaged 
premises ¢ 

The law answers the first question in the negative. The Supreme 
Court of California, in the case of Fontana Land Co. v. Laughlin, 
250 Pac., 669, declared: “The greater weight of autiority and the 
better reasoning is that, unless the grantee in the deed assumed or agreed 
to pay the mortgage, or unless the amount of the mortgage was deducted 
from the purchase price, a purchaser who merely takes subject to the 
mortgage is not estopped from showing that it has been paid or that the 
amount claimed is not legally owing upon it.” 

The same principle is stated in Jones on Mortgages, (7 ed.), Vol. 2, 
sections 748 and 865, as follows: “A deed which is mereiy made subject 
to a mortgage specified does not alone render the grantee personally 
liable for the mortgage debt; to create such liability there must be 
language which clearly imports that the grantee assumes the obligation 
of paying the debt.” Crawford v. Nimmons, 54 N. E., 209; Brunswick: 
Realty Co. v. Unaversity Co., 184 Pac., 608; Metropolitan Bank v. 
Dispatch Co., 149 U. S., 486, 37 Law Ed., 799; Capital National Bank v. 
Holmes, 95 Pac., 314,16 L. R. A. (N. S.), 470. An imposing list of 
authorities to sustain the proposition appears in the case of Allgood v. 
Spearman, 101 S. E., 198, and also in a comprehensive note upon the 
subject found in L. R. A. 1917 C., 592. See, also, Ayers v. Makely, 
131 N. C., 60, 42S. EB, 454. 

The answer to the second question requires a brief review of the 
pertinent facts. Prior to the institution of the receivership action the 
Virginia Trust Company held a deed of trust upon certain real estate of 
Kinston Knitting Company. Payments had been made from time to 
time upon the indebtedness, reducing it to around $90,000 exclusive of 
accrued interest. The Kinston Knitting Company conveyed a small 
portion of the mortgaged property to C. E. Raynor for the sum of 
$20,000. Raynor paid $1,000 in cash and executed notes evidencing the 
deferred payments, which said notes were secured by deed of trust upon 
the property so conveyed. These notes were immediately sent to the lien- 
holder. The cash paid by Raynor was applied by the lienholder to the 
item of accrued interest on the loan. Thereafter the receivership action 
was instituted and by consent of all parties certain machinery covered 
by the mortgage, was sold for cash by the receivers, and the proceeds 
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delivered to the lienholder, and by it was applied to the indebtedness. 
The Raynor notes, of course, were not to be applied to the indebtedness 
until they matured and were paid. On the day of the sale there was 
approximately $91,200 due the Virginia Trust Company and it had in 
its hands the Raynor notes aggregating approximately $19,000. The 
trial judge finds as a fact that the receiver, on the day of the sale, 
announced to bidders that the proceeds of the Raynor notes would be 
credited on the mortgage indebtedness, and that Harvey, the purchaser 
at the sale, relied upon such announcement. The vital question, there- 
fore, is: Must the proceeds derived from collection of the Raynor notes, 
if they are paid, be credited to the mortgage indebtedness, or must said 
notes be turned over to the receiver to be distributed among the general 
creditors of the Kinston Knitting Mull ? 

The execution of the mortgage was in itself an application of all the 
property embraced in the mortgage to the payment of the debt secured 
therein. Bonner v. Styron, 1138 N. C., 380, 18 8. E., 83; Lee v. Manley, 
154 N. C., 244, 70 S. E., 885. The Raynor notes represented and were 
a substitute for that portion of the mortgaged premises theretofore sold 
and conveyed before the receivership proceedings. Thus, it would seem 
apparent that the law, nothing else appearing, applied the proceeds 
of the Raynor notes to the mortgage debt, irrespective of any announce- 
ment of such appheation by the receiver on the day of the sale. Clearly, 
the purchaser of an equity of redemption at a public sale is entitled to 
the property as it exists at that time. Moreover, it has been held by this 
Court in Dameron v. Carpenter, 190 N. C., 595, 180 8. E., 328, that 
“equity subrogates the purchaser of the equity of redemption to the 
rights of the mortgagor to clear the title and procure the legal estate only 
as to the mortgaged premises, and no further.” JfeKinney v. Sutphin, 
196 N. C., 318. Certainly, in the case at bar the mortgagor would have 
the right to require the lienholder to apply the proceeds of the Raynor 
notes, when collected, to the mortgage debt, and when Harvey purchased 
the equity of redemption he became entitled to the same right. Harvey’s 
contention that he ought not to be required to take and pay for the 
equity of redemption cannot be sustained. Upon the former appeal the 
objecting creditors were resisting confirmation and Harvey was re- 
questing the court to confirm the sale, and, therefore, he cannot at this 
time, in the same case, be permitted to take a contrary position. Hllis v. 
Ellis, 193 N. C., 216, 136 S. E., 350. 

There are certain other questions with respect to the claim filed by 
Harvey. The judge continued the decision of this matter until the de- 
termination of a suit against Harvey, brought by the receiver, in com- 
phance with an order of the court. It is to be assumed that in the final 
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judgment the equities of all parties will be properly protected, and for 
this reason we deem it unnecessary to discuss that aspect of the case. 

The result is, as we interpret the law, that Harvey is required to 
accept the deed for the equity of redemption and to pay to the receivers 
the purchase money in accordance with his bid; and further that the 
proceeds of the Raynor notes, when and as paid, shall be credited to the 
mortgage indebtedness by the lienholder. 

Modified and affirmed. 





W. S. HANNA y. CAROLINA MORTGAGE COMPANY (FORMERLY 
CAROLINA MORTGAGE & INDEMNITY CO.). 


(Filed 8 May, 1929.) 


Mortgages H o—Resale of lands sold under foreclosure must be had as 
often as advance bid is made and statute complied with—TInjunctions. 


Under the provisions of C. 8., 2591, relating to the foreclosure of mort- 
gages, it is the duty of the clerk of the Superior Court to readvertise and 
resell the mortgaged property as often as the statute is complied with and 
the money for the advance bid deposited and the bid made within ten 
days from the date of the sale, and the last and highest bidder at a prior 
sale acquires no rights in the property until his bid has finally been 
accepted and the order made for the deed to be made to him; and such 
order having been made by the clerk prematurely, it is proper for him to 
make an entry revoking it and order a resale, and an injunction will not 
lie to restrain the resale where the order has been thus revoked and the 
statute complied with. 


AppraL by plaintiff from Harding, J., at September Term, 1928, of 
Gaston. Afhrmed. 

Facts; (1) Robert E. Johnson and others, on 1 September, 1925, 
executed a deed of trust to defendant, Carolina Mortgage Company, on 
a certain lot in the town of Gastonia, to secure the payment of certain 
notes. The mortgage was duly recorded in the office of the register of 
deeds for Gaston County, Book 197, p. 93. 

(2) Robert E. Johnson and others made default on the payment of 
the notes and the Carolina Mortgage Company, in accordance with 
terms of the mortgage, duly advertised the lot, accorcing to law, for 
sale at 12 o’clock noon on 11 June, 1928. At the sale one R. N. Aycock 
became the last and highest bidder. 

(3) Within 10 days the Aycock bid was increased 5 per cent by one 
E. P. Lineberger and the lot readvertised for sale at 12 o’clock noon 
on 9 July, 1928. At the sale R. N. Aycock became the last and highest 
bidder for $7,125.03. 
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(4) Within ten days the Aycock bid was increased 5 per cent by plain- 
tiff W. S. Hanna and the lot readvertised for sale at 12 o’clock noon 
on 3 August, 1928. All the above sales were duly reported to the clerk 
of the Superior Court and the clerk ordered resales according to law. 
At this sale plaintiff W. S. Hanna became the last and highest bidder 
for $7,481.28, and at this sale no increase bid was put on the lot and the 
lot was bid in at the advance bid theretofore made by Hanna. The 
attorneys for the Carolina Mortgage Company notified plaintiff by 
letter of 3 August, 1928, that there was no increase bid put on the lot, 
that he was declared the purchaser of the lot by the clerk of the Superior 
Court of Gaston County, in the sum of $7,481.28 and they were advising 
the trustee that day of the sale and requesting said trustee to forward 
deed for delivery to plaintiff. 

(5) The clerk made an order to make deed to W. S. Hanna on 
3 August, 1928. That on 4 August, 1928, the said clerk, being of the 
opinion that said sale should remain open for 10 days for increased 
bids, revoked said order and ruled that said sale should remain open 
for 10 days before being confirmed in lieu of said order made on 
3 August, 1928, made the following order in Book No. 2, page 37, of 
“Record of Re-sale by Trustees and Mortgagees,” on 4 August, 1928: 


ORDER 


“Whereas, R. N. Aycock has filed a 5 per cent bid on the purchase 
money paid for the above described land, and has paid the same to me; 
Now, therefore, it 1s ordered, considered and adjudged that the Carolina 
Mortgage Company, trustee, advertise said land for resale fifteen days 
in some newspaper published in Gaston County, under the provisions 
of chapter 146, Pubhe Laws 1915, and chapter 124, Public Laws 1919. 
This 4 August, 1928. S. C, Henpricxs, C. 8. C.” 


The plaintiff was duly notified of the clerk’s order revoking the order 
made on 3 August, 1928, to make deed to W. S. Hanna and the advance 
bid of 5 per cent made by R. N. Aycock on 4 August, 1928, which was 
within the 10 days after the resale, and that the lot would be advertised 
and resold on 20 August, 1929. According to the order, the lot was re- 
advertised for sale. Before the sale plaintiff brought an action against 
defendant for specific performance, alleging the facts and also alleging 
that he was ready, able and willing to perform his contract and pay the 
$7,481.28, and asked for and obtained a temporary restraining order. 

The following judgment was rendered by the court below: “This 
cause coming on to be heard and being heard at September Term, 1928, 
of the Superior Court of Gaston County, by his Honor Wm. I’. Harding, 
judge, present and presiding, and it appearing to the court that the 
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temporary restraining order heretofore issued in this action should be 
dissolved and vacated, and that the order made by the clerk of the 
Superior Court of Gaston County directing said trustee to again sell 
the lands described in the complaint was regular and lawful because of 
having received an advance bid of five per cent made by R. N. Aycock, 
and that said trustee should be allowed to proceed to readvertise and 
resell said lands pursuant to said order; it is therefore, considered, 
ordered, adjudge and decreed by the court that the temporary restrain- 
ing order heretofore issued in this action be, and is hereby dissolved 
and vacated.” 

The plaintiff excepted and assigned error and appealed to the 
Supreme Court. 


C. D, Holland and G. W. Wilson for plainteff. 
jl. &. Woltz, Paul BE. Monroe and Allen & Duncan for defendant. 


CrarKson, J. The plaintiff assigns as error that the court below 
denied the right of the plaintiff to the specific conveyarce of the land 
and denied making order requiring trustee to convey the land to the 
plaintiff and to restrain the defendant from reselling the said land. We 
think plaintifi’s assignment of error cannot be sustained. 

Lhe principle upon which specific performance of a binding contract 
to convey Jand is enforceable, has no application to the successful bidder 
at a sale under the power contained in a mortgage or deed of trust 
of lands, during the 10-day hmitation prescribed in C. S., 2591, there 
is no binding contract of purchase, and the bargain is incomplete. Under 
the provisions of this section, the bidder at the sale during the period 
ot ten days acquires no interest in the property itself, but only a posi- 
tion similar to a bidder at a judicial sale, before confirmation. He is 
only considered as a preferred bidder, his right depending upon whether 
there 1s an increased bid and a resale of the land ordered under the pro- 
visions of the statute. In re Sermon’s Land, 182 N. C., 122; Cherry v. 
Gilliam, 195 N. C., 288. 

C. S., 2591 is as follows: “In the foreclosure of mortgages or deeds 
of trust on real estate, or in the case of the public sale of real estate, 
by an executor, administrator, or administrator with the will annexed, 
or by any person by virtue of the power contained in a will, the sale 
shall not be deemed to be closed under ten days. If in ten days from 
the date of the sale, the sale price is increased ten per cent where the 
price does not exceed five hundred dollars, and five per cent where the 
price exceeds five hundred dollars, and the same is paid to the clerk of 
the Superior Court, the mortgagee, trustee, executor, or person offering 
the real estate for sale shall reopen the sale of said property and adver- 
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tise the same in the same manner as in the first instance. The clerk 
may, in his discretion, require the person making such advance bid to 
execute a good and sufficient amount to guarantee compliance with the 
terms of sale should the person offering the advance bid be declared 
the purchaser at the resale. Where the bid or offer is raised as prescribed 
herein, and the amount paid to the clerk, he shall issue an order to the 
mortgagee or other person and require him to advertise and resell the 
said real estate, it shall only be required to give fifteen days notice of 
a resale. Resales may be had as often as the bid may be raised in 
compliance with this section. Upon the final sale of the real estate, the 
clerk shall issue his order to the mortgagee or other person, and require 
him to make title to the purchaser. The clerk shall make all such orders 
as may be just and necessary to safeguard the interest of all parties, 
and he shall keep a record which will show in detail the amount of each 
bid, the purchase price, and the final settlement between parties,” ete. 

Under the provisions of C. S., 2591, the clerk of the court has no 
jurisdiction, except to order a resale of land sold under the power of 
sale in a mortgage, when, within the ten days required by the statute, 
the bid at the sale has been raised; and a mere statement made at the 
foreclosure sale that the purchase price be paid in cash upon confirma- 
tion, implies only that the cash would be required if the bid should not 
be raised in the amount and time prescribed by law. In re Mortgage 
Sale of Ware Property, 187 N. C., 693. 

In Cherry v. Gilliam, 195 N. C., at p. 284-5, citing numerous authori- 
ties, the following observations are made: “It 1s provided in section 
2591, that in the foreclosure of the mortgages the sale shall not be 
deemed to be closed under ten days, and if within this time an increased 
bid is paid to the clerk the mortgagee, by order of the elerk, shall 
reopen the sale, advertise the property as in the first instance, and make 
a resale; and that upon the final sale the clerk shall issue an order 
to the mortgagee to make title to the purchaser. It has been held 
with respect to this statute that it was enacted for the protection of 
the mortgagees when sales are made under a power of sale without a 
decree of foreclosure by the court; that it confers no power on the clerk 
to make any orders unless the bid is increased; that in the absence 
of such bid no report is necessary; and that if an increased bid is paid, 
the clerk cannot make any orders until the expiration of ten days.” 
In re Bauguess, 196 N. C., 278. 

Chapter 146, Public Laws 1915, relating to the resale of land was 
amended as follows: “Section 1. That chapter one hundred and forty- 
six of Public Laws of one thousand nine hundred and fifteen be and the 
same is hereby amended by striking out all of section four and in- 
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serting in leu thereof the following: ‘Section 4. That resale may be 
had as often as the bid may be raised in compliance with this chapter.’ ” 
The section stricken out was as follows: “That not more than one 
sale shall be required under this act.” 

The plaintiff contends that plaintiff’s upset bid was duly advertised 
for 15 days. The bidding and sale therefore was open for 15 days and 
there was no other bid. No one was interested enough to appear within 
the 15 days, or at the expiration thereof, and the upset bidder became 
the last and final bidder. He can be held to his bid by the court, and has 
right to confirmation unless another bid is put upon the mortgaged 
premises on the sale day. Of course, if there was an advanced bid, then 
the sale would lie open 10 days. There being no such bid on the sale 
day, and the plaintiff having been declared the purchaser by the trustee 
and by the clerk of court, the plaintiff insists that the clerk could not 
cancel his first order of confirmation and order the resale, and that the 
plaintiff is entitled to an order of confirmation of the sale on 3 August, 
1928, and upon full payment to a deed for the premises. We cannot so . 
hold. We do not think that the language or intent of the statute war- 
rants plaintiff’s contention. The construction is too narrow. 

The fact that plaintiff became the last, only and highest bidder at the 
third sale, and that his bid at that time was the same as his upset bid 
filed within ten days after the second sale, does not preclude another 
upset bid from being filed within ten days after the third or any other 
sale. 

The clerk had no power to make the order for the trustee to make 
deed to plaintiff until the ten days required by the statute expired. 
It was his duty under the statute to allow the bid to remain open for 
ten days and to see to it that resales be had as often as the bid was 
raised within the ten days and the statute complied with. Having no 
power to make the order, he very properly struck it out and upon an 
advance bid within ten days ordered a resale. The statute fixes no 
limit to the number of resales, which must be had as often as there is an 
advance bid within the ten days, and the statute complied with. It is a 
statute that does not hurt the mortgagee, but is beneficial to the mort- 
gagor and often saves mortgaged property from being sacrificed. The 
judgment below is 

Affirmed. 
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JAMES W. FOSTER, sy His Next FRIEND, vy. GAVIN L. HYMAN awnp C, C. 
CODDINGTON, Inc.; FRED BYRD, By His NExtT FRIEND, v. GAVIN L. 
HYMAN anpd C. C. CODDINGTON, INc.; EARL FOSTER, By HIs NEXT 
FRIEND, v. GAVIN L. HYMAN awnp C. C. CODDINGTON, Inc, 


(Filed 8 May, 1929.) 


1. Execution K a—Execution against the person will lie where the injury 
was inflicted wilfully. 

Where the pleadings, evidence, and verdict are that an injury was wil- 
fully inflicted, an order for execution against the person of the defendant 
upon the return of execution against his property unsatisfied is proper. 
C. 8., 768, 678. 


2. Same—Driving of automobile in this case held so reckless as to amount 
to intent to injure. 


Allegations and evidence tending to show that the defendant, while 
drunk, drove his automobile on the wrong side of a street of a city where 
trafic was heavy at a rate of forty-five or fifty miles an hour, under cir- 
cumstances which should have convinced him, as a man of ordibary pru- 
dence, that he incurred the risk of imminent peril to human life, and that 
the plaintiff was injured thereby: Held, sufficient to sustain the jury’s 
verdict that the injury was inflicted wilfully and wantonly, and an order 
for execution against the person of defendant upon return of execution 
against his property unsatisfied was proper. C. 8., 768, 673. 

3. Same—Wilful and Wanton Injury. 

An act causing injury to person or property is wilfully done when it is 
done purposely and deliberately in violation of law, and wantonly done 
when done recklessly, manifesting a reckless indifference to the rights of 
others, but wilfulness may be constructive, and where the wrongdoer’s 
conduct is so reckless as to amount to a disregard for the safety of others 
it is equivalent to actual intent. 


4, Pleadings A b—Verification of complaint by next friend in this case 
held in proper form and sufficient. 

Objection to the sufficiency of the verification of the complaint by plain- 
tiff’s next friend on the ground that the affiant had no personal knowledge 
of the matters alleged will not be sustained when the allegations are not 
made to appear to be outside the personal knowledge of the affiant. 


5. Judgments D b—Upon judgment by default and inquiry, inquiry should 
be made at next succeeding term. 

A judgment by default and inquiry entitles the plaintiff to nominal dam- 
ages without further proof, but the inquiry should be made at the next 
succeeding term, and when it appears on appeal that the inquiry was 
made at the same term the cause will be remanded so that the inquiry 
may be made according to law. C. S., 596. As to whether a party may 
waive this provision of the statute, gu@re? 


AppgeaL by defendant Hyman from Townsend, Special Judge, at 
Special October Term, 1928, of Mecxiensere. Error. 


190 IN THE SUPREME COURT. [197 
Foster v. HyMAN. 


Consolidated actions to recover damages for injuries to person and 
property alleged to have been caused by the negligence of tae defendants, 
Hyman being an employee of C. C. Coddington, Inc., in causing a col- 
lision of the car he was driving (the property of C. C. Coddington, Inc.), 
with the car of the plaintiffs. At the conclusion of the evidence judg- 
ment of nonsuit was granted as to C. C. Coddington, Inc., and the 
following verdict was returned against Hyman: 

1. Were the acts of the defendant, Gavin L. Hyman, complained of, 
committed in a wilful and wanton manner as alleged in the complaint? 
Answer: Yes. 

2. What damages, if any, is the plaintiff, Earl Foster, entitled to 
recover of the defendant, Gavin L. Hyman on account of injuries to his 
person? Answer: $250.00 

3. What damages, if any, is the plaintiff, Earl Foster, entitled to re- 
cover on account of injury to his property? Answer: $390.00 with 
interest. 

4. What damages, if any, is the plaintiff, James W. Foster, entitled 
to recover of the defendant, Gavin L. Hyman, on account of injuries 
to his person? Answer: $50.00. 

5. What damages, if any, is the plaintiff, Fred Byrd, entitled to 
recover on account of injuries to his person? Answer: $50.00. 

Judgment was rendered in behalf of the plaintiffs for the amounts 
respectively awarded them; and it was further adjudged that execution 
issue against the property of the defendant as provided by law, and if 
returned unsatisfied in whole or in part that execution issue against 
the person of the defendant. Hyman excepted and appealed. 


T. L. Kirkpatrick and B. G. Watkins for plaintiffs. 
John M. Robinson and Hunter M. Jones for defendant. 


Apams, J. The defendant in a civil action may be arrested “Where 
the action is for injury to person or character, or for injuring, or 
wrongfully taking, detaining, or converting real or persoral property.” 
C. S., 768. If the action is one in which the defendant might have been 
arrested an execution against the person of the judgment debtor may be 
issued after the return of an execution against his property wholly or 
partly unsatisfied. C. S., 673. The judgment, to the signing of which 
the appellant excepted, provides for an execution against his person; 
and his appeal presents the question whether the trial court committed 
error in ordering such execution upon the “pleadings and the evidence.” 
It was perhaps in consequence of the decision in Peebles v. Foote, 83 
N. C., 102, that C. S., 673 was amended by the addition of the words, 
“whether such statement of facts be necessary to the cause of action 
or not.” Laws 1891, ch. 541, sec. 2. 
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The appellant contends that error was committed because the com- 
plaints do not state causes of action for wilful injury. It has been 
held that an execution against the person which would deprive the de- 
fendant of his homestead and personal property exemption cannot 
issue when the judgment is for an injury sustained merely by negligence 
or accident, but only when the injury has been inflicted intentionally 
or maliciously; that there must be some element of violence, fraud, or 
criminality. Oakley v. Lasater, 172 N. C., 96. In that case the allega- 
tion in the complaint was that the injury had been inflicted wrong- 
fully, recklessly, and wantonly, after being forbidden by the plaiutifi’s 
agent,” but the issue was, “Did the defendant negligently injure the 
mule of the plaintiff?” In Paul v. Auction Company, 181 N. C., 1, 6, it 
is said that on recovery for a tort founded on negligence merely, arrest 
and imprisoninent on final process would not be justified, “the cases 
holding further that to justify such imprisonment there must be a 
finding by the jury that the tort was wilfully committed.” This state- 
ment of the law is in approval of the opinion to the same effect in 
Mchinney v. Patterson, 174 N. C., 483. In the present case the com- 
plaint includes, not only the element of negligence, but the elements 
of wilfulness and wantonness, After alleging that the defendant wl- 
fully, wantonly, and negligently failed and refused to perform certain 
duties tnposed upon him, the plaintiffs say that the injuries they suf- 
fered were the direct and proximate result of the wilful and wanton 
acts as well as the negligent acts and the negligent omission of the 
defendant. 

An act is done wilfully when it is done purposely and deliberately 
in violation of law (S. v. Whitener, 938 N. C., 590; 8S. v. Lumber Co., 
153 N. C., 610), or when it is done knowingly and of set purpose, or 
when the mere will has free play, without yielding to reason. Jfch inney 
v. Patterson, supra. “The true conception of wilful negligence involves 
a deliberate purpose not to discharge some duty necessary to the safety 
of the person or property of another, which duty the person owing it has 
assumed by contract, or which is imposed on the person by operation of 
law.” ‘Thompson on Negligence (2 ed.), sec. 20, quoted in Bailey v. 
Lo. H. 149 NN. ©... 169: 

An act is wanton when it is done of wicked purpose, or when done 
needlessly, manifesting a reckless indifference to the rights of others. 
Everett v. Receivers, 121 N. C., 519; Bailey v. R. #., supra. A breach 
of duty may be wanton and wilful while the act is yet negligent; the 
idea of negligence is eliminated only when the injury or damage is 
intentional. Ballew v. R. #., 186 N. C., 704, 706. In Foot v. KR. R., 
142 N. C., 52, in which the jury found in response to separate issues 
that the plaintiff had been injured by the wanton and wilful negligence 
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of the defendant, distinction was noted between the wilfulness which 
is.referred to a breach of duty and wilfulness which is referred to the 
injury; Jn the former there is wilful negligence, and in the latter 
intentional injury. But as stated in Ballew v. R. #., supra, the inten- 
tion to inflict injury may be constructive as well as actual. It is con- 
structive where the wrongdoer’s conduct is so reckless or so manifestly 
indifferent to the consequences, where the safety of life or hmb is 
involved, as to justify a finding of wilfulness and wantonness equivalent 
in spirit to an actual intent. See citations in Ballew’s case. 

In applying this principle in a criminal action we have held that the 
reckless operation of an automobile on the streets of a city may disclose 
such depravity of mind and such disregard of human life as will supply 
the malice that distinguishes murder in the second degree from man- 
slaughter. S. v. Trott, 190 N. C., 674. In the case at bar there was 
evidence tending to show that the defendant was drunk; that he 
drove his car at night on the wrong side of the street in a business 
section of the city of Charlotte at the rate of forty-five or fifty miles 
an hour, under circumstances which should have convinced him, as a 
man of ordinary prudence, that he incurred the risk of imminent peril to 
human life; that his car struck the one in which the plaintiffs were 
riding, turned it upside down, hurled it against a telephone post, broke 
the glass, knocked the wheels off, tore out the top, and injured the 
plaintiffs. If it be conceded that there is no evidence cf actual intent 
to injure the plaintiffs we cannot hold as a matter of law that the con- 
structive intent is not suppled, or that the complaint does not state 
a cause of action for wilful injury. The exceptions in the first and 
third assignments of error are therefore overruled. | 

The appellant’s second assignment is that the complaints are verified 
by persons not having personal knowledge of the facts. In Peebles v. 
Foote, supra, decided before the amendment of 1891, it is said that 
where the cause of arrest stated in the complaint is essential to the 
plaintiff’s cause of action, verification of the complaint upon informa- 
tion and belief will not answer unless it gives the sources of information. 
It will be noted, however, that the allegations material to the plaintiff's 
cause of action are not set forth upon information and belief and there 
is nothing in the record to show that the affiant did not have personal 
knowledge of the facts therein recited. 

The defendant filed no answer, and before introducing evidence the 
plaintiffs moved for judgment by default and inquiry as to defendant 
Hyman and his motion was allowed. The statute provides that when 
judgment by default and inquiry is entered the inquiry shall be executed 
at the next succeeding term. C. 8., 596. The inquiry in the present 
case was executed at the same term at which judgment by default and 
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inquiry was taken. The defendant, it is true, was in the courtroom 
and did not except to the inquiry or to the submission of the issues to 
the jury; but according to the record he was there in the capacity of a 
witness for the plaintiff against C. C. Coddington, Inc., and in fact 
testified at the plaintiff’s instance. Presumably he acted upon the theory 
that as to himself the inquiry had been continued. Granting, only for 
the present purpose, that the statutory provision for executing the 
inquiry at a succeeding term is directory and that its requirement may 
be waived by the defendant, still there is no finding of a waiver and, 
indeed, no evidence upon which such finding could properly be based. 
The judgment by default and inquiry was conclusive that the plaintiffs 
had a cause of action and were entitled to nominal damages without 
proof. See dissenting opinion in Junge v. Macknight, 1385 N. C., 105, 
which was declared to be the law upon a petition to rehear, in which 
the former decision was overruled. Junge v. MacKnight, 137 N. C., 285. 
But as the inquiry was improperly executed immediately upon rendition 
of the interlocutory judgment, the cause 1s remanded to the end that 
the inquiry be made as the law provides by submitting to another jury 
issues similar to those appearing in the record. Brown v. Rhinehart, 
TT 2 Ng O12 CLG: 
Error. 





T, G. THORNBURG v. MRS. NANNIE BURTON. 
(Filed 8 May, 1929.) 
Attachment C b—Court may allow amendment to affidavit of attachment 


or allow evidence at hearing having same effect. 


An affidavit on attachment defective in failing to set forth the facts as 
to defendant’s being about to leave the State, etc., may be amended by 
permission of court, and where the court has found with plaintiff upon 
eonflicting oral evidence, his findings has the effect of an amendment 
allowed by him. C. 8., 799. 


Appear by defendant from order of Harding, J., at November Term, 
1928, of Mreckiensurc. Affirmed. 

This was a motion by defendant that an attachment levied upon her 
personal property under a warrant issued in this action be vacated and 
that the warrant be dismissed. 

From an order denying her motion, defendant appealed to the 
Supreme Court. 


I. L. Kirkpatrick and B. G. Watkins for plainicff. 
G. T. Carswell and Joe W. Erwin for defendant. 
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Per Curtam. It is conceded that the affidavit on which the warrant 
of attachment was issued is insufficient, for that the grounds for plain- 
tiff’s assertion therein that defendant was about to dispose of her prop- 
erty and that she was about to leave the State, with intent to defraud 
her creditors, are not set out in the affidavit. C. S., 799. In First 
National Bank v. Tarboro Cotton Factory, 179 N. C., 203, 102 8S. E., 
195, it is said that the mere assertion of a belief that a defendant is 
about to assign or dispose of his property with intent to defraud his 
creditors is insufficient; the grounds upon which such belief is founded 
must be set out in order that the court may adjudge if they are sufficient. 
In that case, it was further said that the defective afidavit was not 
aided by the answer of the defendant. 

In the instant case, the warrant was issued and the attachment levied 
on defendant’s property on 23 November, 1927. Her motion that the 
attachment be vacated and dismissed was heard on the following day. 
At the hearing the defendant offered evidence in support of her motion; 
plaintiff offered evidence to sustain the warrant of atzachment. The 
judge found from the evidence that there was reasonable ground for 
the attachment, and thereupon denied the motion. Defendant excepted 
to the signing of the judgment or order. This excepzion cannot be 
sustained. 

In Sheldon v. Kivett, 110 N. C., 408, 14 8. E., 970, it is said to be 
well settled that an affidavit upon which a warrant of attachment has 
been issued, although wholly insufficient, may be amended by leave of 
court. The power to amend is recognized as in furtherance of justice. 
The amendment, when made, relates back to the beginning of the pro- 
ceeding and may supply the facts omitted from the affilavit. Cook v. 
Mining Co., 114 N. C., 617, 19 S. E., 664. 

The order and judgment in the instant case is in effect an amend- 
ment of the affidavit. The court found from evidence offered by de- 
fendant as well as by the plaintiff that there was reasonable ground for 
the assertions in the affidavit and thereupon refused to vacate the at- 
tachment and dismiss the warrant. Clark v. Clark, 64 N. C., 150. In 
the cited case, defendant filed an affidavit in support of luis motion that 
the attachment levied under a warrant issued upon an insufficient 
affidavit be vacated; in reply to defendant’s affidavit, plaintiff filed a 
second affidavit which was sufficient. In the instant case, defendant 
instead of filing an affidavit, offered oral evidence in support of her 
motion; from this evidence, as well as from evidence offered by 
plaintiff, the court found facts which justified the issuance of the war- 
rant. In principle, there is no distinction between Clark v. Clark and 
the instant case. In both cases the court found from evidence that the 
assertions in the affidavit were based upon facts which were adjudged 
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sufficient to support the issuance of the warrant under which the at- 
tachment was levied. It is immaterial that in the instant case the 
evidence was the testimony of witnesses, rather than affidavits. 

The order of the court in this case is sustained by the decision in 
Clark v. Clark, and 1s 

Affirmed. 





G. H. BLACK vy. TOWN OF BESSEMER CITY. 
(Filed 8 May, 1929.) 


Municipal Corporations E d——Where jury finds that plaintiff sustained no 
substantial damages from sewage disposal plant city not liable for 
nominal damages—Eminent Domain. 


Plaintiff is not entitled to nominal damages in an action against a city 
for the constructive taking of property by depreciating its value by its 
sewage disposal plant when the city has the right of eminent domain 
and the jury has found that no actual damage was sustained. 


Crvit action, before Harding, J., at September Term, 1928, of 
GASTON, 

The plaintiff instituted an action against the defendant to recover 
damages for injury to his land by reason of the erection and operation 
of a sewage disposal plant. 

Evidence was offered in behalf of the plaintiff that the plant pro- 
duced noxious odors and gases which vitiated the air and thus depre- 
ciated the value of his property, and that in addition, the stream 
flowing through his land was polluted by the effluent from the disposal 
plant and by water diverted from Long Creek into pipes, septic tanks 
and reservoirs, and discharged into a stream flowing through +hs land 
of the plaintiff. a 

Several issues were submitted to the jury. The first issue related to 
the ownership of the land, which was answered by consent. 

The second issue was as follows: “Did the defendant divert the water 
from Long Creek through its tanks and water system into Crowder’s 
Creek and thereby pollute the waters running through and over plain- 
tiff’s lands and damage plaintift’s land, as alleged ?” 

The jury answered this issue, “No,” and returned its verdict. Judg- 
ment was entered in favor of the defendant and the plaintiff appealed. 


Henry L. Kiser and George W. Wilson for plaintiff. 
S. J. Durham for defendant. 
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Per Curtam. The plaintiff insisted that his property had been 
damaged not only by the increase of the volume of water resulting from 
the diversion of water from Long Creek by the city, but also by reason 
of noxious odors and gases which invaded the atmosphere so that pol- 
lution of both water and air resulted in serious injury to bis proprietary 
rights. Consequently, the plaintiff insisted that the pollution of the 
stream and of the air amounted in law to a taking of his property, and, 
therefore, the trial judge should have instructed the jury to award 
nominal damages at least. This position would be sound except for 
the provision of C. §., 2805, which expressly confers upon municipalities 
the right to “construct, establish, maintain and operate” sewerage sys- 
tems, and in order to make such power effective the right of eminent 
domain 1s conferred. Hines v. Rocky Mount, 162 N. C., 409, 78 S. E., 
410; Rhodes v. Durham, 165 N. C., 679, 81 S. E., 9388; Smith v. 
Morganton, 187 N. C., 801, 123 S. E., 88. 

The plaintiff further insists that the issue submitted by the trial judge 
and answered by the jury excluded the element of damages claimed by 
him, arising from the pollution of the air, by confining his recovery 
exclusively, to the aspect of diversion of water. It appears, however, 
from the record that this element of injury was submitted to the jury 
in these words: “It is proper for you, however, to consicer evidence of 
offensive odors, evidence of the presence of mosquitoes and flies, evi- 
denee of pollution of the air made there by offensive odors.” 

A close scrutiny of the record does not disclose error of law, and the 
judgment rendered is 

Affirmed. 


STATE vy. ED MOORE. 
(Filed 8 May, 1929.) 


Criminal Law G d—List of witnesses endorsed on bill of indictment not 
material evidence and its exclusion not error. 


The defendant in a criminal action is not entitled to the introduction in 
evidence of the list of State’s witnesses endorsed on the bill of indictment 
for the purpose of showing that all of them had not been examined by the 
grand jury nor called as witnesses at the trial. 


AprEAL by defendant from Stack, J., at January Term, 1929, of 
MEcKLENBURG. No error, 

This is a criminal action in which defendant was convicted of mur- 
der in the second degree. 
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From judgment that defendant be confined in the State’s prison for a 
term of not less than fifteen, nor more than twenty years, defendant ap- 
pealed to the Supreme Court. 


[ttorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 
J. F. Flowers for defendant. 


Per Crrram. Defendant’s contention on his appeal to this Court that 
he is entitled to a new trial for errors committed on the trial in the 
Superior Court cannot be sustained. 

There was no error in excluding the list of witnesses endorsed on the 
bill of indictment as evidence. Defendant’s purpose in offering this hist 
as evidence, as stated by his counsel, was to show that the grand jury 
did not examine all the persons whose names were endorsed on the bill 
of indictment as witnesses for the State, and that the solicitor had not 
called all these persons as witnesses on the trial. We are unable to see 
how any inference unfavorable to the State or favorable to the de- 
fendant could have been drawn from these facts by the jury. They were 
wholly irrelevant, and had no probative value as evidence. 

There was no error in the charge of the court to the jury. Taken 
in its entirety the charge was free from error and was in full compliance 
with the statute. C. S., 564. The judgment is affirmed. 

No error. 





LULA TAYLOR v. F. L. TAYLOR anp F. W. TAYLOR. 
(Filed 15 May, 1929.) 


1. Pleadings D b—Complaint alleging conspiracy to defraud plaintiff out 
of marital rights and asking alimony not misjoinder. 
A complaint in proceedings by the wife under the provisions of 3 C.S., 
1667, for allowance for subsistence and counsel fees, with allegations that 
the husband had fraudulently conveyed his lands to his father under a 
conspiracy to defraud the plaintiff out of her marital rights, and after- 
wards had grossly abused her and coerced her into accepting a deed of 
separation is good, and a demurrer thereto for misjoinder of parties and 
causes of action should be overruled, the various causes for which relief 
is sought being based on a conspiracy or arising out of the same subject- 
matter or transaction. 
2. Divorce E b—Validity of separation deed need not be determined before 
granting alimony, and both causes may be joined in one action. 
Where in proceedings by the wife to secure her subsistence and reason- 


able counsel fees under the provisions of 8 C. 8., 1667, it is alleged that a 
separation agreement was procured by fraud, sufticiently pleaded, objec- 
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tion that the validity of the separation contract must be first determined 
in an independent action is untenable, the statute expressly providing 
that alimony may be granted ‘pending the trial and final determination 
of the issues.” 


3. Marriage Promise B a—Where parties are bound by contract to marry 
neither may give away property without consent of the other. 


Where the parties have been bound by a contract to marry, neither 
can give away his or her property without the consent of the other, and 
notice before the marriage does not hinder the party injured from insist- 
ing on the invalidity of the gift before marriage. 


APPEAL bv plaintiff from Harding, J., at Chambers, 2 January, 1929, 
of Moorr. Reversed. 

Civil action to obtain alimony without divorce. Heard on motion. 

The allegations of the complaint are to the effect that Lula Taylor 
lived about a mile from the defendant F. L. Taylor, near the town of 
Vass, in Moore County. That the defendant F. L. Taylor had seduced 
the plaintiff under promise of marriage, and afterwards they were 
married on 14 July, 1928, in Randolph County. That on that date, 
or prior thereto, F. L. Taylor was the owner of certain lands in 
Moore and Cumberland counties, described in the complaint with 
particularity. That since the marriage, defendant F. L. Taylor had 
repeatedly and almost continuously offered to the plaintiff such in- 
dignities to her person as to render the condition of plaintiff’s life 
intolerable and burdensome, which is set forth in detail. That he had 
abandoned her without providing the necessary means of subsistence 
according to her condition in hfe. Then a conspiracy and fraud is 
charged between F. L. Taylor and his father, F. W. Taylor, with 
whom F. L. Taylor lived, to defraud her out of her marital rights, 
The conspiracy and fraud being set forth at some length. F. L. Taylor 
by a deed purporting to be signed two days before his marriage with 
plaintiff, conveyed all his real estate to F. W. Taylor for the “con- 
sideration of $100.00, and other valuable consideraticns.” That the 
deed was executed and delivered after the marriage, but if before was 
a part of the fraud and conspiracy. That F. L. Taylor, after he had 
been married two weeks, induced plaintiff to consent to go to California 
with him. IF. W. Taylor, his father, a railroad employec, procured free 
passes for himself and wife, and F. L. Taylor used these passes. Before 
leaving orth Carolina, F. L. Taylor had an attorney prepare a separa- 
tion agreement, relinquishing plaintiff’s marital rights for $1,000. This 
she refused to sign. That in carrving out the fraud and conspiracy he 
dia not go to California, but stopped at Reno, Nevada. She was with 
clild and pregnant for about four and a half months. She was penniless 
and he threatened to leave her in a strange city, far away from home. 
That he employed a lawyer at Reno and compelled plaintiff, by undue 
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influence, coercion and duress, to sign a paper-writing which he signed, 
aud had put in it the following: “Whereas, the said F. L. Taylor has 
wilfully heaped upon the said Lula Taylor such indignities as to render 
her condition intolerable and life burdensome.” The deed of separation 
sets forth payment of $1,000 to be made in certain installments. The 
complaint alleges “After the defendant F. L. Taylor paid to the plaintiff 
$75.00 aforesaid and after the plaintiff had signed said purported deed 
of separation, the defendant, F. L. Taylor, nevertheless remained with 
the plaintiff for one night and two days, slept with the plaintiff during 
said night and compelled her to have sexual intercourse with him during 
said night.” That the payment he made in Reno was taken by plaintiff 
for necessary subsistence. 

The allegations of fraud, undue influence, conspiracy, coercion and 
duress, in their most harrowing details, are set forth-——unnecessary to 
further repeat. 

The plaintiff’s prayers for relief: 

1. That the purported deed of separation set forth in the complaint 
be set aside and declared void. 

2. That the purported deed from the defendant F. L. Taylor to the 
defendant F. W. Taylor, set forth in the complaint, be set aside and 
declared void. 

3. That a reasonable sum be fixed and adjudged by the court for the 
support and maintenance of the plaintiff and for the expenses of counsel 
in this cause, and that the defendant, F. L. Taylor, be adjudged and 
decreed to pay such fixed sum from time to time to the plaintiff for her 
support and maintenance as the wife of the defendant, F. L. Taylor, 
and to that end that the lands and property of the defendant, F. L. 
Taylor, described and referred to in the complaint be condemned and 
sold under the course and practice of the court and the proceeds paid 
to the plaintiff as her reasonable maintenance and support due to her 
from the defendant, F. L. Taylor, as his wife. 

4. For all such other and further relief as the plaintiff may be entitled 
to in law or equity under the complaint. 

The defendants answer and deny any fraud, undue influence, coercion, 
conspiracy or duress. Defendants allege that part of the agreement has 
been paid and they stand ready, able and willing to pay the balance. 
The defendants demurred ove tenus. 

The court sustained the demurrer ore tenus of the defendants that 
several causes of action were improperly united in the same complaint, 
to wit, against F. L. Taylor for alimony under C. 8., 1667, with action 
to set aside a deed of separation executed by plaintiff to defendant, 
acknowledged in Nevada and probated in North Carolina, and recorded 
here, with still another action by plaintiff to set aside a deed of convey- 
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ance by the defendant, I’. L. Taylor to the defendant §. W. Taylor; 
and the defendant F. L. Taylor further demurs to the motion of the 
plaintiff for alimony, and resists said motion upon the ground that the 
court is without jurisdiction to set aside and declare void the deed of 
separation set up both in the coniplaint and in the answer, and that so 
long as said deed of separation is not annulled the plaintiff is not 
entitled to alimony or counsel fees, and that the statute does not require 
the husband to pay alimony or counsel fees in an action to set aside 
a deed of separation alleged to have been executed unde duress, or in 
an action to set aside a deed for property alleged to have been executed 
in fraud. The court sustained the demurrer and the plaintiff excepted, 
assigned error and appealed to the Supreme Court. 


W. £. Clegg and U. L. Spence for plaintrff. 
Hoyle & Hoyle, W. Duncan Matthews and H, F. Seawell & Son for 
defendants, 


Crarkson, J. The plaintiff’s complaint seeks relief as follows: (1) 
For alimony and counsel fees under C. S., 1667. (2) To set aside a 
deed of separation between the plaintiff and defendant. (3) To set aside 
a decd from F. L. Taylor to F. W. Taylor. A conspiracy and scheme 
growing out of the marriage contract—the one transaction is charged 
against defendants. <All flow from “The same transaction or transaction 
connected with the same subject of action.” C.8., 507(1). 

C.S., 1667 CN. C. Code, Anno.), in part, is as follows: “If any hus- 
band shall separate himself from his wife and fail to provide her and 
the children of the marriage with the necessary subsistence accord- 
ing to his means and condition in life, or if he shall be a drunkard 
or spendthrift, or be guilty of any misconduct or acts that would be or 
constitute cause for divorce, either absolute or from bed and board, the 
wife may institute an action in the Superior Court of the county in 
which the cause of action arose to have a reasonable subsistence and 
counsel fees allotted and paid for or secured to her from the estate or 
earniugs of her husband. Pending the trial and final determination of 
the issues involved in such action, and also after they are determined, if 
finally determined, in favor of the wife, such wife may make application 
to the resident judge of the Superior Court, or the judge holding the 
Superior Courts of the district in which the action is brought, for an 
allowance for such subsistence and counsel fees, and it shall be lawful 
for such judge to cause the husband to secure so much of his estate or 
to pay so much of his earnings, or both, as may be proper, according 
to his condition and circumstances, for the benefit of his said wife, and 
the children of the marriage, having regard also to the separate estate 
of the wife,” ete. (Italics ours.) 
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Under this section, when a man marries he assumes, and the law 
imposes on him, certain duties and obligations to the woman. It 1s 
contended by defendants that the deed of separation must first be de- 
clared invalid. The above statute 1s to the contrary. 

In Barbee v. Barbee, 187 N. C., at pp. 538-9, it is said: “Plaintiff 
takes the position that where the facts of marriage is in issue, as it 
is here, no order awarding an allowance for a reasonable subsistence 
and counsel fees under C. 8., 1667, as amended by chapter 123, Public 
Laws 1921, may be made until such issue has been determined by a 
jury. Such was the holding in Crews v. Crews, 175 N. C., 169, decided 
6 March, 1918, but the law in this respect has been changed by chapter 
24, Public Laws 1919; and it is now provided by statute that the wife 
may make application for an allowance for a reasonable subsistence 
and counsel fees ‘pending the trial and final determination of the issues 
involved in such action.” ” Vickers v. Vickers, 188 N. C., 448; Price 
v. Price, ibid., 640; Summons v. Simmons, 192 N. C., $25. 

On the ground of publie policy, deeds of separation are not favored 
by the law, but under certain circumstances they are recognized by 
certain statutes, when sigued in conformity thereto. C. 8., 2515, 2516, 
2529. In C. S., 2516, it is written “contracts between husband and wife 
not forbidden by the preeeding section and not inconsistent with public 
policy are valid.” 

It seems to be unquestioned that a separation agreement must be 
untainted by fraud, must be in all respects fair, reasonable and just, 
and must have been entered into without coercion or the exercise of 
undue influence, and with full knowledge of all the circumstances, con- 
ditions, and rights of the contracting parties. Hughes v. Leonard, 
66 Colo., 500; 5 A. L. R., Anno. at p. 828. Smeth v. King, 107 N.C, 
273; Archbell v, Archbell, 158 N. C., 408. 

If the facts alleged are found by the jury not to be true and the 
deed of separation sustained as valid, no harm can follow, as any 
subsistence allowed to plaintiff during the pendeney of the action. can 
be credited on the amount agreed to be paid under the deed of 
separation. 

Where the parties have bound themselves by a contract to marry, 
neither can give away his or her property without the consent of the 
other; and notice before the marriage of such a gift does not hinder 
the party injured from insisting on its mnvalidity. Poston v. Gillespie, 
58 N. C., 258; Logan v. Summons, 38 N. C., 487; Spencer v. Spencer, 
56 N. C., 404; Johnson v. Peterson, 59 N. C., 12. See Edwards v. 
Culberson, 111 N. C., 342. 

In Trust Co. v. Pierce, 195 N. C., at p. 718, citing numerous author- 
ities, this observation is made: “A connected story 1s told and a com- 
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plete picture is painted of a series of transactions, forming one general 
scherne, and tending to a single end. This sayes the pleading froin the 
challenge of the demurrers.” Scales v. Trust Co., 195 N. C., 772. 

We think the demurrer ore tenus should have been overruled. The 
judgment below is 

Reversed, 





CORPORATION COMMISSION OF NORTH CAROLINA vy, NATHAN 
HARRIS. 


(Filed 15 May, 1929.) 


1. Banks and Banking H a—Books of bank raises prima facie presump- 
tion, subject to rebuttal, that those appearing thereon are stock- 
holders. 

Iintry on the books of a bgnk of the issuance of stock to the defendant 
sought to be held for his statutory liability is only prima facie evidence 
that the defendant is such owner, which may be rebutted by his evidence, 
and a verdict directed against him upon conflicting evidence is reversible 
eror, 38 C, §., 219(a). 

2. Same—Evidence that defendant was not owner of bank stock held suf- 
ficient to be submitted to jury. 

In an action against an alleged stockholder in a bank to reeover his 
statutory liability, 38 C. 8., 219(a), evidence tending to show that he had 
not subseribed for the stock, had received no dividends nor acted as 
such owner is sufficient to take the case to the jury in rebuttal of the 
prima facie case raised by his appearing on the books of the bank as a 
subscriber to its stock, and alone furnishes no evidence of ratification or 
estoppel. 

3. Same—Owner of bank stock is relieved of statutory liability thereon 
only by transfer of shares on books of the bank. 

A subscriber to the shares of stock of a bank is not relieved of his 
statutory liability thereon by selling the stock unless the transfer is made 
on the books of the bauk in accordance with the statute. & C. 8., 219(d). 


Apprat by defendant from Webb, J., at May Term, 1928, of Rowan. 
New trial. 

The plaintiff alleged that as an administrative department of the 
State of North Carolina, created and organized as provided by law, it 
took charge of the business, property, and effects of the Peoples Bank 
of East Spencer on 30 July, 1926; and that the bank was insolvent. 
Thereafter the Atlantic Bank & Trust Company was appointed receiver 
of the Peoples Bank of East Spencer. The receiver filed a petition 
alleging that the defendant was a stockholder, and demanded payment 
of his statutory liability as provided in C. 8., 219(a). It was admitted 
for the purpose of the trial that the assets of the Peoples Bank of East 
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Spencer were insufficient to discharge its obligations and that it was 
necessary to assess the shares of stock issued by the bank to the full 
amount of 100 per cent. The defendant denied liability and the fol- 
lowing issue was submitted to the jury and answered in the affirmative: 
“Was the defendant Nathan Harris a stockholder in the Peoples Bank 
of East Spencer as alleged in the complaint?” Judgment was rendered 
in behalf of the plaintiff and the defendant excepted and appealed. 


P. S. Carlton for the receiver. 
J. Harold McKeithen, Walter H. Woodson and Parrish & Deal for 
defendant, 


Apams, J. His Honor instructed the jury to answer the issue in the 
affirmative if they believed all the evidence. In this instruction we 
think there was error. The stock appeared on the books of the bank as 
having been issued to and in the name of the defendant but this entry, 
while prima facie evidence of the defendant’s ownership, is not con- 
elusive; the burden of the issue remained with the plaintiff throughout 
the trial to satisfy the jury by the greater weight of the evidence that 
the defendant Harris was a stockholder in the bank, as alleged. White 
v. Hines, 182 N. C., 276; Austen v. A. #., 187 N. C., 7. There was 
evidence in rebuttal of the presumption arising from the entry of the 
stock in the name of the defendant on the books of the bank. To con- 
stitute the defendant a stockholder it was necessary to show, not only 
that the stock had been issued, but that it had been actually or con- 
structively accepted by the defendant. The defendant denied that he had 
accepted the stock. 

There was evidence tending to show that on 5 January, 1921, the 
Peoples Bank of East Spencer issued two shares of stock to R. H. 
Terry and that on 4 April, 1924, Terry’s certificate was surrendered 
to the bank endorsed by Terry to the defendant; that certificates Nos. 
103 and 104 were then issued in the name of the latter. The defendant 
testified that he had never bought any stock in the Peoples Bank of 
East Spencer, had never authorized any person to buy it for him, and 
had never paid for such stock. In explanation he said that four or 
five years before the trial, one F. J. Lassiter came to the defendant’s 
store in Winston-Salem, told him that a letter was coming to Lassiter 
from East Spencer in the defendant’s name, and gave the defendant 
instructions to deliver the letter to Lassiter without having it opened. 
It was in evidence that the defendant’s wife opened the letter; that 
Lassiter came to defendant’s store on the day following; that the de 
fendant then told Lassiter that he had never authorized him to buy 
stock in the defendant’s name; that he did not want the stock and 
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that he wanted Lassiter to have the entry on the books of the bank 
canceled. The defendant testified that after the letter was opened 
he signed these certificates in blank, gave them to Lassiter, and at the 
same time wrote the bank that he had not subscribed for the stock. 
He said that he transferred the certificates to Lassiter who had caused 
them to be sent because he thought Lassiter was the owner, and that 
he wanted the bank “to take the certificates out of his name.’ The 
defendant said, also, that he had never received any dividends and 
had never heard anything further in reference to the stock until after 
the appointment of the receiver. 

This evidence had a direct bearing upon the questions whether the 
defendant had bought the stock, whether it had been sent -o him without 
his knowledge, and whether he had refused to accept it. If he neither 
bought nor subseribed for the stock nor accepted it when it was sent 
to him, it can hardly be said that he is a stockholder subject to liability 
for assessment. Under these circumstances, nothing clse appearing, 
there would be neither ratification nor estoppel which would bar the 
di fense, 

We do not say there is no evidence that the defendant accepted the 
stock, but merely that there is evidence to the contrary. In Trust Co. 
vu. Jenkins, 193 N. C., 761, it was shown that one of the appellants ad- 
mitted that he had been a stockholder in the bank and had sold his 
stock without having it transferred on the books of the bank. The 
Court said: “He was not releved of his statutory lability as such 
stockholder by the sale of such stock. He remained subject to such 
lability so long as such shares of stock stood in his name upion the 
books of the bank. He could be relieved of such liability only by a 
transfer of such shares to a purchaser, in accordance with the pro- 
visions of the statutes. 3 C. 8., 219(d).” This statement of the law 
will apply in the present case if the defendant’s acceptance of the stock 
is established. 

New trial. 





L. H. EARNHARDT anpb WIFE, BEULAH LYERLY EARNHARDT, v. FRANK 
R. BROWN and STAHLE LINN, TRUSTEES, 4ND D. A. RENDLEMAN, 
TRUSTEE IN BANKRUPTCY OF PERPETUAL BUILDING & LOAN ASSO- 
CIATION. 

(Filed 15 May, 1929.) 


1. Building and Loan Associations D a—Borrowing stockholder not en- 
titled to have debt credited with amount paid in on stock. 
Equality among the stockholders of an insolvent building and loan 
association requires that the solvent credits of the association be collected, 
thus placing the borrowing and nonborrowing stockholders on a parity, 
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second, that the debts be paid, and third that the balance be distributed 
according to the respective rights of the parties, and the borrowing stock- 
holders are not entitled to first deduct from their debt to the corporation 
the amounts they have respectively paid on their shares of stock from the 
amount they are obligated for on the mortgage debt. 


2. Same—Joinder of Trustee in bankruptcy not prejudicial to stockholder 
suing in State court to enjoin foreclosure by receivers—Parties. 


Where a borrowing stockholder in a building and loan association has 
filed his proof of claim in bankruptcy proceedings of the association in the 
Federal court and brings suit in the State court to enjoin the foreclosure 
of the mortgage securing the loan, he may not successfully maintain 
that the trustee in bankruptcy, appointed in proceedings regular upon 
their face, made a party by order of the State court, was not a necessary 
party therein, nor are his rights prejudiced thereby. 


Apprat by plaintiffs from Harding, J., at February Term, 1929, of 
Rowan. 

Civil action by plaintiffs, subscribers to stock in the bankrupt Per- 
petual Building & Loan Association and borrowers therefrom, to re- 
strain foreclosure of their deed of trust and to cancel the indebtedness 
secured thereby, after deducting the payments made on their stock 
from the amount borrowed. The trustee in bankruptcy, by order of 
court, came in and made himself a party defendant and _ resisted 
plaintiffs’ demand. 

From a judgment authorizing a foreclosure of the deed of trust, and 
denying plaintiffs the relief sought, they appeal, assigning errors. 


H. L. Taylor and Joe W. Ervin for plaintiffs. 
Rendleman & Rendleman, T. C. Furr and John M. Robinson for 
defendants. 


Stacy, C. J. Equality among the stockholders of an insolvent build- 
ing and loan association requires, first, that the solvent credits of the 
association be collected (thus placing the borrowing and nonborrowing 
stockholders on a parity), second, that its debts be paid, and, third, 
that the balance be distributed according to the respective rights of the 
parties. Rendleman v. Stoessel, 195 N. C., 640, 148 8. E., 219. This 
is what the defendants are trying to accord the plaintiffs in the present 
suit. It is all they are entitled to receive. 

But failing in their effort to have the payments made on their stock 
deducted from the amount borrowed, which would credit them with 
all they have paid on their stock at the expense of the other stockholders, 
the plaintiffs take the position that the Perpetual Building & Loan 
Association is not amenable to the Federal Bankruptcy Act, and that 
the trustee in bankruptcy is not a proper party to this action. 
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The proceeding in bankruptcy, which has been pending for more than 
two years, and in which plaintiffs filed claim for the amount -paid on 
their stock, is not void on its face. The allegations of the petition are 
sufficient to give the Federal Court jurisdiction, and it has decided 
the question against plaintiffs’ contention. First Nat. Bank v. Klugg, 
186 U. S., 202. This distinguishes the instant case from Vallely v. 
Northern Fire & Marine Ins, Co., 254 U.S., 248, strongly relied on by 
plaintiffs. The same point was raised and resolved against the position 
of the plaintiffs in Rendleman v. Stoessel, supra. 

Furthermore, it could avail the plaintiffs nothing to have this question 
decided in their favor. What boots it to them whether they pay their 
note to the trustee in bankruptcy or to receivers appointed by the State 
court? They must pay it to somebody. Up to the present, they have 
been accorded the same consideration as the other borrowing stock- 
holders. They have no right to demand more. It is not contended that 
they have received less. The plaintiffs have no just cause for complaint. 

The verdict and judgment will be upheld. 

No error. | 





JOSEPH KJELLANDER v. PIEDMONT BAKING CO. 
(Filed 15 May, 1929.) 


Trial EK d—Request for instructions not supported by evidence properly 
refused. 


In an action to recover damages for injury alleged to have been negli- 
gently caused by a collision between plaintiff’s car and the defendant's 
truck on a public highway, an instruction requested by the defendant is 
properly refused when not based upon evidence in the case but on an 
inference that had the plaintiff blown his horn it would have aroused 
the defendant’s driver of the truck from his inattention in time to have 
avoided the injury in suit. 


APPEAL by defendants from Lyon, Emergency Judge, at September- 
October Term, 1928, of Burke. 

Civil action to recover damages for an alleged negligent injury re- 
sulting from a collision between plaintiff’s automobile, driven by him- 
self, and the defendant’s truck operated at the time by one of its 
servants or employees. 

The evidence tends to show that on 9 March, 1928, the plaintiff, 
while driving in his automobile along highway No. 67. between Tay- 
lorsyille and North Wilkesboro, saw the defendant’s truck approaching 
from the opposite direction, astride of the center of the hard surface 
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(which was 18 feet wide), running at a speed of about 30 miles an 
hour and with its front wheels “wobbling.” Realizing that something 
was wrong with the truck, the plaintiff ran his car entirely off the 
hard surface, on his right-hand side of the road, and stopped. The 
driver of the truck, instead of keeping with the curve of the highway, 
ran off the hard surface, on his left-hand side of the road, at a sharp 
angle and struck plaintiff’s car, demolished it, and seriously injured 
the plaintiff. The collision occurred with the defendant’s truck on the 
wrong side of the highway and plaintiff’s car on the right side of the 
road entirely off the hard surface. Plaintiff ran as far to the right as he 
could in order to avoid a collision. He did not sound his horn. 

The defendant offered no evidence, but proffered the following special 
instruction : 

“If you find from the evidence that the plaintiff knew, or by keeping 
a proper lookout would have known, that the driver of defendant’s truck 
was not aware of the approach of plaintiff’s car, that when plaintiff 
knew—or should have known such fact—he had time to warn the de- 
fendant’s driver of his presence by blowing his horn or by making other 
timely signal, and that plaintiff failed to so blow his horn or to make 
other timely signal, then the court charges you it would be your duty 
to answer the second issue ‘Yes’; provided you further find from the 
evidence, and by its greater weight, that the defendant’s driver, upon 
giving such signal, would have turned the truck to the right and thereby 
avoided the collision and the injury to plaintiff.’ Prayer refused; 
defendant excepted. 

The usual issues of negligence, contributory neghgence and damages 
were submitted to the jury, and from a verdict and judgment in favor 
of plaintiff, the defendant appeals, assigning errors. 


W.C. Brown, S.J. Ervin and 8. J. Ervin, Jr., for plainteff. 
Self, Bagby & Patrick for defendant. 


Stacy, C. J. The learned counsel for appellant, Mr. Self, advances 
the following argument in favor of the special instruction proffered by 
the defendant, but which the court declined to give: 

“It may be that the driver of defendant’s truck yielded for a few 
seconds to a demand for sleep; he may have allowed his mind to wander 
from the business in hand to contemplation of some real or fancied 
trouble; he may have fallen into a ‘brown study’ or a fit of absent- 
mindedness. But whatever the reason for his lapse, 1t is highly probable 
that he would have ‘snapped out of it’ instantly if the plaintiff had 
sounded his horn, and there would have been no collision.” 
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The argument is ingenious, and worthy of preservation, but it would 
seem that the instruction was properly declined, as the defendant offered 
no evidence to support its contention. The cross-examination of plaintiff 
did not supply the defect in this respect. The court committed no error 
in refusing the instruction as requested. The case was fully covered in 
the charge. 

A careful perusal of the record discloses no reversible error committed 
on the trial, hence the verdict and judgment will be upheld. 

No error. 





COMMERCIAL INVESTMENT TRUST, Inc., v. J. 8S. WINDSOR, ann JOHN 
P, BISHOP, JOHN F. FULTON, anpb REX F. BISHOP, CoPparTNERsS 
TRADING AS “THE MOTOR COMPANY.” 


(Filed 15 May, 1929.) 


1. Bills and Notes I c—Rights and liabilities of parties upon certification 
of check. 


A drawer of a check by having the drawee bank certify it before de- 
livering it to the payee of the check does not change tke status of his 
liability thereon, the effect being to add the credit of the bank to that 
of his own; but it is otherwise if the payee of the check accepts it un- 
certified and then ‘has it certified by the drawee bank instead of presenting 
it for payment, for then the credit of the bank is substituted for that 
of the drawer of the check and the liability of the latter on the cheek 
he has issued ceases. C. 8., 3115. 


2. Same—Conflicting evidence as to whether certification was made by 
drawer or payee should be submitted to jury. 


Where the evidence is conflicting as to whether the druwer of a check 
has it certified at the drawee bank or whether this was done by the 
payee thereof or his agent, a peremptory instruction that the drawer of 
the check was relieved from liability is reversible error, the issue being 
for the determination of the jury under proper instructions. 


8. Payment A b—Where check given for prior installment is returned un- 
paid without knowledge of agent receiving check certified by drawer 
for full balance, drawer not relieved of Liability. 

Where the defendant purchased an automobile through a local dealer 
under a title retaining contract securing notes for monthly payments 
and was sued thereon by the financing corporation claiming as a 
holder in due course for value, and the defense of nayment was pleaded 
with evidence tending to show that the defendant made payment by 
certified check given by his agent to the agent of the plaintiff for the full 
balance due by the defendant, and that the check was rejected by the 
plaintiff on account of a check given for a prior installment having 
been returned unpaid, and the rejected check was returned to the defend- 
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ant’s agent and credited to his account, and the evidence as to whether 
the check was certified by the drawer or the payee was conflicting: Held, 
a peremptory instruction that the drawer of the check would be relieved 
of liability in the absence of a new contract or understanding was re- 
versible error to the plaintiff’s prejudice. 


ApprEaL by plaintiff from Clement, J., at January Term, 1929, of 
GuiItrorp. New trial. 

Action to recover an amount alleged to be due on a note and to subject 
personal property to the payment of the amount due. The defendant 
Windsor purchased from his codefendant, The Motor Company, an 
Oakland automobile, and as evidence of and to secure the purchase price 
executed and delivered to The Motor Company the following promissory 
note: 


“$876.00 Greensboro, N. C., 8/14/24. 

After date, I, we, or either of us, promise to pay to The Motor Com- 
pany or order, in twelve equal monthly installments of $73.00 each, 
the first payable one month after date, eight hundred seventy-six and 
60/100 dollars with interest from maturity at the highest lawful rate. 

And if allowed by law, 15 per cent of the principal and interest of 
this note as attorney’s fecs, if placed in the hands of an attorney for 
collection, and authority is given, irrevocably to any attorney at law to 
appear for me in any court, and waive the issue and service of process 
and confess a judgment against me in favor of the holder hereof, 
for such amount as may appear to be unpaid hereon after maturity, 
together with costs and attorney’s fees, and to release all crrors and 
waive all right to appear. Value received without relict under any ex- 
emption or insolvency law. Upon nonpayment of any installments at 
its maturity all remaining installments shall become immediately due 
and payable. 

Negotiable and payable at the office of Commercial Investment Trust, 
Incorporated, 41 East Forty-second Street, New York City, with 
exchange on New York. 


(Signed) J. S. Wrspsor.” 


Contemporancously with the execution of the note, Windsor and The 
Motor Company signed a conditional sales contract, by the terms of 
which Windsor purchased and The Motor Company sold the automobile, 
the seller retaining title until all the terms of the note and the contract 
were complied with. Immediately after the execution of these papers 
they were endorsed and assigned to the plaintiff, who claims to be a 
holder in due course. On the date they were transferred The Motor 
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Company guaranteed the payment of the note, waived demand, protest, 
and notice of protest for nonpayment. In a separate written instrument 
dated 11 September, 1928, The Motor Company had guaranteed the 
prompt and faithful discharge of all its present and future liabilities 
and obligations to the plaintiff growing out of the purchase of its notes— 
the agreement being continuous and applying to transactions taking 
place between The Motor Company and the plaintiff after the execution 
of the paper. 

The plaintiff caused the car purchased by Windsor to be seized under 
proceedings in claim and delivery and it was sold by the sheriff at 
public auction at the price of $460. The defendants contended that the 
full amount due on the note in question was paid to the plaintiff prior 
to the institution of the action. Issues were submitted te the jury and 
answered as follows: 

Is the plaintiff the owner and entitled to the possession of the auto- 
mobile as alleged in the complaint? Answer: No. 

What was the market value of said automobile at the time it was 
taken by order of claim and delivery? Answer: $700 (and interest from 
12 May, 1925). 

In what amount, if any, are defendants indebted to plaintiff? Answer: 
None as to J. S. Windsor. $488 (and interest from 10 April, 1925) by 
John P. Bishop, John F. Fulton, Rex F. Bishop, trading as The Motor 
Company. 

It was adjudged upon the verdict that the defendant Windsor recover 
of the plaintiff and the U. S. Fidelity and Guaranty Company as surety 
upon his bond the penal sum of $1,000 to be discharged upon payment 
to the defendant Windsor of the sum of $700 with interest as therein 
provided and that the plaintiff recover of The Motor Company $488 
with interest from 19 October, 1925, and the cost of the aczion. Plaintiff 
excepted and appealed upon error assigned. 


Shuping & Hampton for plaintiff. 
Harry R. Stanley for defendants, Rex. F. Bishop and John F. Fulton. 
Frazier & Frazier for J. 8S. Windsor. 


Apams, J. The defendant Windsor bought an Oakland automobile 
from his codefendants, The Motor Company, and to secure a part of the 
purchase price executed the note in controversy and the conditional 
sales contract. Immediately after they were signed these papers were 
duly endorsed and transferred to the plaintiff. The nove, which was 
payable in twelve monthly installments, contained a provision that 
upon nonpayment of any installment at its maturity all remaining in- 
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stallments should then become due. The plaintiff alleged that Windsor 
had made default in the payment of four successive installments and by 
letting one of his checks be protested had incurred an additional liability 
of one dollar and fifty cents. In virtue of the maturing clause the 
plaintiff brought suit to recover $512.50 with interest, the whole amount 
claimed to be unpaid. The only answer filed was that of Windsor, who 
alleged that the note sued on had been fully paid and satisfied before 
the summons was issued. The plea of payment was controverted, and 
as to this defense the evidence tended to show the following circum- 
stances: In the latter part of March, 1925, J. W. Holman, who was in 
the service of the plaintiff, in consequence of a demand made on John P. 
Bishop, for payment of the note held by the plaintiff, received from 
Bishop a check in the sum of $438, which the plaintiff refused to accept. 
Holman made a second demand for payment on 10 April, 1925. Windsor 
then paid Bishop $438 and Bishop gave to Holman a check which with 
the endorsement is as follows: 


“GREENSBORO Nationa, Brancu 
AMERICAN Excuance NatTioNat BANK, GREENSBORO, N. C. 
10 April, 1925. 
Pay to the order of Commercial Investment Trust, Ine., $438.00— 
not over four hundred thirty-eight dollars and no cents not over. 
Unitep Moror Sates. 
By Jno. P. Bishop. 
Acct. No. 227912—14-E 
Payment in full note J. S. Windsor, and check previously given on 
same. . . . And certified as follows: 
Certified. Good when properly endorsed. Greensboro National Branch, 
American Exchange National Bank, Greensboro, N. C. $438.00. 
I. F. Peesres, Cashier.” 
And endorsed on back as follows: 
“For deposit only pay to the order of any bank, banker, or trust 
company. ComMeErcIAL InvEstTMENT Trust.” 


The bank charged the check to the account of Brshop, or the United 
Motor Sales. Holman sent the check to the plaintiff and a clerk in the 
plaintiff’s office stamped the last endorsement on the back of the paper. 
Lhe plaintiff seeing that the check fell short of the remainder due on 
the note, sent it back to Holman. Holman turned it over to Bishop, 
telling him that 1t could not be accepted in full payment of the note 
because a check given by Windsor on one of the installments had been 
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returned unpaid, and that to the $488 for which the check was given 
must be added the unpaid installment ($73 and $1.50, protest fee), 
making a total unpaid indebtedness of $512.50. The check was returned 
to the bank by Bishop and was credited on the account of the United 
Motor Sales; it was never paid to the plaintiff. 

There are a number of exceptions to the charge, but in our view 
of the case it is necessary to consider only the one which was taken 
to the following instruction: “But if you find that Holman, the agent 
of the company, took this check from this defendant Windsor, or that 
he had Windsor to execute this check to Bishop, and that the check was 
then taken at the request of Holman to the bank and certified, and 
that he received that check he would be receiving the check from 
Windsor, and that after the check was certified, that unless he made 
a new contract or had a new understanding with Windsor about the 
matter, then Windsor would be relieved from further lability.” 

This part of the charge is subject to criticism. There is evidence 
tending to show that when Holman called on the defendants for a set- 
tlement he did not have the note, but, according to the testimony of 
Windsor, only “a duplicate record of the balance due,” and that when 
Holman received the certified check there was due the plaintiff, in addi- 
tion to the $488 for which the check was given, an unpaid installment 
of $73 and protest charges of $1.50, making a total of $512.50. It 
may plausibly be contended that Windsor at that time had knowledge of 
his unpaid installment and of the charges for his protested check and 
that Holman did not. At any rate the certified check was not accepted 
by the plaintiff because, as insisted, it was insufficient to cancel the note; 
it was returned by the plaintiff to Bishop whose bank account, or that 
of the company he represented, was then credited with four hundred 
and thirty-eight dollars. The plaintiff has never received the proceeds 
of the certified check. Under these conditions was Wincsor necessarily 
relieved of liability for the want of a new contract or a new understand- 
ing between him and the plaintiff or the plaintiff’s agent? 

As to the certification of the check the evidence is conflicting. Hol- 
man testified that he procured the certified check from Bishop; that 
Bishop had it certified and gave it to him. Windsor said on his cross- 
examination that hé gave the money to Bishop; that Holman wanted a 
certified check; that Bishop gave him a check and had it certified. He 
said also that “they (Bishop and Holman) went to the bank and had it 
certified”; but he did not go with them and did not know what occurred 
there. In another part of his testimony Windsor said he paid Holman. 
The cashier did not remember who was with Bishop when the check was 
certified. In this conflict of testimony it will be observed that the in- 
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struction excepted to is based upon these hypotheses: (1) that Holman 
as agent of the plaintiff received the check from Windsor; or (2) that 
he had Windsor to make the check to Bishop; and (38) that the check 
was then taken to the bank at the request of Holman and certified, and 
that “he received 1t in that manner.” The first and second of the 
hypothetical findings are disjunctive, and there is no evidence to support 
the second. The language is susceptible of the interpretation that if 
Windsor deposited $488 with Bishop and the United Motor Sales 
through the agency of Bishop drew its check for this sum and Bishop 
had the check certified at the request of Holman and then delivered 
the check to Holman, Windsor would be released from liability to the 
plaintiff unless a new contract was made. The jury may have under- 
stood this to be the meaning; if so, they may have been misled as to the 
law. The drawer of a check may have it certified before it is delivered 
to the payee; he may deliver it without certification and the payee may 
then have it certified for his own benefit. In the latter case the lability 
of the drawer is not the same as in the former. The distinction is thus 
pointed out in 5 R. C. L., 524: “When a check payable to another 
person than the drawer is presented by the drawer to the bank for 
certification, the bank knows that it has not been negotiated, and that 
it is not presented for payment, but that the drawer wishes the obliga- 
tion of the bank to pay it to the holder when it is negotiated, in addition 
to his own obhgation; but when the payee or holder of a check presents 
it for certification the bank knows that this is done for the convenience 
or security of the holder. The holder may demand payment uf he 
choose, and it is only because, instead of payment, the holder desires 
certification, that the bank certifies the check instead of paying it. In 
one case the bank certifies the check for the use or couvenience of the 
drawer, and in the other for the use or convenience of the holder. If 
the drawer delivers the check already certified the relations, duties, and 
obligations between him and the payee or holder are the same as if such 
check had not been certified. It is otherwise where the check is de- 
livered without certification, and the holder, instead of presenting it for 
and recelvying payment, presents and procures it to be certified. When 
the drawer of a check procures its certification before delivering it to 
the payee, this does not discharge him. He remains the creditor of the 
bank, and still liable to the holder of the check for the amount thereof. 
The bank, by certifying the check, becomes liable for the amount thereof, 
but the drawer may nevertheless be held in case the holder exercises 
due diligence in presenting the check to the bank for payment and 
giving notice of the dishonor. The only effect of a certification obtained 
by the drawer is to give additional currency by adding to his credit 
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the credit of the drawee bank; the bank thereby becomes bound, but 
beyond that nothing is added to the legal force or effect of the 
instrument.” C.S., 3115. 

This statement of the law is sustained in cases which are assembled 
in the annotation of Blake v. Hamilton Dime Sav. Bk. Co., 128 A. 8. R., 
684, 696; First Nat. Bank v. Currie, 9 L. R. A. (N. S.), 698; Dille v. 
White, 10 L. R. A. (N. S.), 510, 5386. The drawer is not discharged 
when the check is certified by his procurement even if it is certified 
at the request of the payee. Brannan’s Negotiable Instruments Law, 
898, sec. 188. 

The evidence may be considered as tending to establish the fact that 
Bishop and the company for whom he acted acquiesced in the return 
of the check and accepted the amount of it as a credit on the drawer’s 
bank account. The drawer therefore was not released from liability; 
he cannot accept the benefit and reject the burden. Whether under 
these circumstances Windsor was discharged depends upon his relation 
to the drawer. He testified as follows: “I paid the money over to 
Bishop in the presence of Mr. Holman. I had a bank account with the 
Atlantic Bank’ & Trust Company at that time. I might have given 
my check but I didn’t. Mr. Holman asked for a check and he then 
wanted it certified, so I gave the money to Bishop and he gave him 
a check and had it certified. Although I was doing business with the 
Atlantic Bank & Trust Company, and had money there, instead of 
drawing my check on that bank, J turned the money over to Bishop 
and asked him to settle the bill, so he did it. I told John F. Bishop to 
settle the note. There were present, myself, Mr. Holman and Mr. 
Bishop; all three of us. I paid over to Mr. Bishop $4388, and Mr. 
Bishop then issued the check offered in evidence.” His answer to the 
following question, also, may be considered: “When the check was made 
out on 10 April, you procured Mr. Bishop to handle the transaction 
for you, to represent you, and to close the transaction for you instead 
of closing it with Mr. Holman, who was there present?” He answered, 
“I told him to go ahead and close it. We were both there together. 
I could have settled direct with Mr. Holman but I would rather Mr. 
bishop would do it for me. He had done it all the way through when 
it was necessary. I could have taken my money to the bank, deposited 
it and drawn my own check and delivered it to Holman.” 

There was evidence that the plaintiff never authorized Bishop or The 
Motor Company to collect any money from Windsor, and that Bishop’s 
connection with the transaction ceased, except as to his personal liability, 
when the note and contract were assigned to the plaintiff. It was con- 
tended by the plaintiff that Windsor constituted Bishop or The Motor 
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Company his agent to make payment and to settle the controversy with 
the plaintiff and that any negotiation between the plaintiff and Bishop 
or The Motor Company was also the negotiation of Windsor. We cannot 
agree With the appellees that there is no evidence to sustain this con- 
tention. If Windsor saw fit to negotiate a settlement with the plaintiff 
through the agency of Bishop or The Motor Company instead of coni- 
municating directly with the plaintiff the scope of the authority thus 
conferred should be submitted to and determined by the jury. Other 
instructions present serlous questions which need not be considered. 
New trial. 





P. P. DULIN, EXEctror ET saL., vy. WILLIAM DULIN Er AL. 
(Filed 15 May, 1929.) 


1. Wills E i—Executor may bring action to construe will. 
An executor of @ will may seek the advice of the court In the interpre- 
tation of the instrument and the disposition of the testator’s estate within 

the intent and meaning of the language used therein. 


2. Wills D b—Issue of devisavit vel non may be joined in action for con- 
struction of will by consent of parties. 


In a suit by the executor to interpret the will of the testator 
wherein the issue of devisavit vel non has been raised, the court, with 
the consent of all the partics interested may treat the case as having 
arisen upon the issue ordinarily raised upon the cayeat to the will 
probated in common form, and construe the instrument upon an affirmative 
finding upon that issue. 


3. Wills D i—Correct form of issue of devisavit vel non is sufficient and 
presents all issuable matters to the jury. 
The form of an issue submitted to the jury upon the caveat to a will 
“is the paper-writing and every part thereof offered in evidence the last 
will and testament of the deceased” is sufficient to present every phase of 
the case to the jury under proper instructions from the court, and when 
the writing is sought to be established as a holographic will, it is not 
error for the court to refuse to submit an issue with further inquiry as to 
its having been found among the testator’s valuable papers, or other 
evidentiary matters arising in the inquiry under the issue submitted. 


4. Executors and Administrators A d—Word ‘executor’? not necessary to 
appointment of will imposes executor’s duties upon appointee. 
Where a letter written by a deceased person to his brother is proven 
as the holographic will of the deceased, it is not necessary that the 
writing specifically make use of the word ‘executor’ if the terms em- 
ployed in the letter confer the powers of executor upon the person 
addressed. 
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5. Wills C d—lIt is sufficient if holographic will is found among papers 
regarded as valuable by testator. 

In order to establish a valid holographic will it is not necessary that 
the papers among which it is found after the death of the testator be 
the most valuable of his papers, and it is sufficient if he regarded them 
as papers of value, and worthy of preservation. 


6. Wills D i—Instruction that “every part”’ of holographic will must be 
in testator’s handwriting includes signature—Burden of proof. 
An instruction that the caveators must prove that “every part” of 
the paper-writing be in the handwriting of the deceased includes the 
signature and is sufficient and correct. 


7. Trial E c—Hypothetical illustrations in charge not prejudicial error. 
Hypothetical illustrations explaining the law arising uyon the evidence 


in a case will not be held for reversible error in the absence of potential 
prejudice to the complaining party. 


8. Wills E f—Construction of will as to beneficiaries thereunder. 


Where the obvious language of a will manifests the intent of the testa- 
tor that his nieces and nephews are to take as beneficiaries thereunder, 
his brothers and sisters are excluded by necessary implication. 


9. Same—Construction of will as to share of beneficiaries. 


Where according to the direction of a will the estate is to be equally 
divided between the nieces and the two nephews of the testator after de- 
ducting a certain amount of money from the shares of the nephews, 
the amount named is to be deducted from the sum of both their shares, 
each share burdened with one-half the amount named, before equal dis- 
tribution of the balance is to be made. 


10. Same—Under facts of this case direction in will for education of 
beneficiary includes support and maintenance. 

A direction to an executor to educate certain beneficiaries under the 
will includes the support and maintenance of such beneficiaries, under 
the facts of this case, and the degree of education to be given them is 
within the discretion of the executur, and the executor Las the authority 
to deduct within his reszsonable discretion a certain amount of money 
from the corpus of the estate for this purpose before making distribution 
among other beneficiaries as further directed by the will. 

11. Executors and Administrators E a—Direction that estate be equally 
divided gives implied power to sell estate for division. 

The power given in a will to an executor to divide the estate among 
the beneficiaries therein named implies the power to sell and convey both 
the real and personal property when necessary to effectuate the intent of 
the testator as gathered from the instrument. 


APPEAL by Ann Maxwell and her husband, Emmett Maxwell, and 
Sarah Maxwell and Frances Maxwell, by their guardian ad litem, from 
Harding, J., at March Term, 1929, of Irepety. No error. 
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The following paper-writing purporting to be the last will and 
testament of C. A. Dulin was probated in common form before the 
clerk of Superior Court of Iredell County and duly registered in the 
Record of Wills: 


“Bro, P.P.. Dulin, t1 August, 1926. 
Tf should die or get kill give Fannie Millsaps $2,000 of my estate 
edueate sister Anns two girls and devide the rest equal except Paul 
Lentz and Ralph Lentz give them $5,000 less than the others or nothing 
at all of my nephews and neases. Cy DEL, 


Thereafter P. P. Dulin duly qualified as executor of C. A. Dulin’s 
estate. Fannie Millsaps died during the life of C. A. Dulin and her 
legacy lapsed. On 10 January, 1929, the plaintiffs instituted this 
action in the Superior Court of Iredell seeking the advice of the court 
as to the proper construction of the will. Pleadings were filed and 
certain of the defendants raised an issue of devisavit vel non. It was 
then agreed by all parties in open court that the action should be treated 
as a caveat to the will and as a proceeding to have the will probated 
in solemn form, and that if the issue should be answered for the pro- 
pounders the construction of the will should be determined by the court. 
Evidence was introduced and the defendants tendered this issue: 

Did C. A. Dulin write all of paper-writing propounded, with intent 
that it should be operative as his last will and testament, and was it 
found after his death among his valuable papers or effects? 

The following verdict was returned: “Is the paper-writing and every 
part thereof offered in evidence as Exhibit A the last will and testa- 
ment of C, A. Dulin, deceased?” Answer: “Yes.” 

The appellants excepted to the issue submitted and to the refusal 
to submit the one they tendered. After adjuding that P. P. Dulin had 
been duly appointed executor, the trial judge construed the will as 
follows: 

“Upon the prayers by the executor for instructions and an interpre- 
tation of said will, it is ordered, adjudged and decreed by the court, as 
follows: (a) That the extent, manner and degree of education of 
Frances and Sarah Maxwell (admitted by all parties to be Sister .Ann’s 
two girls referred to in the will) is im the sound discretion of the 
executor and the executor has right to set apart an amount which he 
deems sufficient for that purpose and divide the rest of the estate among 
those entitled. (b) In view of the fact that the two girls, Sarah and 
Frances Maxwell are without any means of support and maintenance, 
which fact was known to C. A. Dulin at the time he made said will, 
the education of said girls includes their maintenance and support dur- 
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ing the period that they are being educated. (ec) That the said girls, 
Sarah and Frances Maxwell shall share equally with the other nieces and 
nephews in said estate after receiving their education from said estate. 
(1) That the shares of Paul Lentz and Ralph Lentz (two of the nephews 
of C. A. Dulin) are to be charged with $2,500 each before they partici- 
pate in the estate with the other nieces and nephews but the executor 
has no right in his discretion to exclude them entirely from participa- 
tion in his estate. (e) That it is the duty of the executor under the will 
to sell and dispose of all the estate of C. A. Dulin, both real and 
personal and after the payment of all debts of the said estate and charges 
and expenses of the administration of said estate and after setting apart 
a sum which the executor deems sufficient for the education of Frances 
and Sarah Maxwell and their support and maintenance during the 
period that they are being educated, as set forth in the above sections 
(a) and (b), the executor shall divide the estate equally among the 
following nieces and nephews of C. A. Dulin, whom the court finds to be 
all of the nieces and nephews of C. A. Dulin, living at the time of his 
death, subject, however, to the charge of $2,500 each against the shares 
of Paul and Ralph Lentz as set forth in section (d) above: William 
Dulin, Lucile Dulin (children of P. P. Dulin, brother of C. A. Dulin) ; 
Frances Maxwell, Sarah Maxwell (children of Mrs. Ann Maxwell, 
sister of C. A. Dulin; Ralph Lentz, Fred Lentz, Ben Miller Lentz, 
Wilma Marjorie Lentz, Jerry Junior Lentz, Elizabeth Ellen Lentz and 
Paul Lentz (children of Mrs. Mary E. Lentz, sister of C. A. Dulin). 
(f) That under the said will P. P. Dulin, the executor, has power to 
sell and convey the real estate of C. A. Dulin without securing an order 
of court through a special proceeding instituted for that purpose. 

“Tt is further ordered, adjudged and decreed that P. P. Dulin, Mrs. 
Ann Maxwell and Mrs. Mary E. Lentz, the brother and two sisters of 
C. A. Dulin, deceased, have no share or interest in the estate of C. A. 
Dulin, under the aforesaid will, but that all of said estate, both real 
and personal, is bequeathed and devised to the nieces and nephews of 
C. A. Dulin, hereinbefore named, and subject to terms hereinbefore 
mentioned.” 

Judgment was rendered for the plaintiffs and the appellants named 
above duly excepted and appealed upon error assigned in the record. 


Scott ¢ Collier and BE. M. Land for plaintiffs. 
Buren Jurney for defendant appellees. 
P.T. Stiers for defendant appellants. 


Apnams, J. In Harper v. Harper, 148 N. C., 458, 458, the Court said 
this: “We note that this proceeding, brought to term, includes both the 
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issue of devisavit vel non and proceedings for the construction of the 
will. This is certainly unusual, but all the parties are before us, and 
ask that the whole matter be determined in this action. It is not a 
question of jurisdiction (which we would be compelled to notice ea 
mero motu), for the clerk is part of the Superior Court. No exception 
is taken, and the whole matter, under the consent and request of 
parties, is disposed of.” The parties to the present suit agreed to pursue 
the same course and accordingly did not except to the form of the action. 
It is not denied that the executor had the right to invoke the equitable 
jurisdiction of the court for direction as to the discharge of his trust. 
Freeman v. Cook, 41 N. C., 373; Alsbrook v. Reid, 89 N. C., 151; Bank 
v. Alexander, 188 N. C., 667; Trust Co. v. Stevenson, 196 N. C., 29. 

The appellants excepted to the issue submitted and to the judge’s 
refusal to submit to the jury the issue which they tendered. The ex- 
ception is overruled upon the familiar principle reiterated upon similar 
facts in Cornelius v. Brawley, 109 N. C., 542: “The issue submitted 
arose on the pleadings, and was such as afforded either party oppor- 
tunity to present any view of the law arising upon the evidence through 
the medium of pertinent instructions, and was therefore sufficient 
(Humphrey v. Church, ante, 182; McAdoo v. KR. f., 105 N. C., 140; 
Denmark v. kh. R., 107 N. C., 187, Leach v. Linde, 108 N. C., 547), and 
indeed, follows the precedents in such cases. Eaton’s Forms, 282. The 
issues suggested by appellants presented rather evidential than constitu- 
tive facts, and were properly rejected. Grant v. Bell, 87 N. C., 34; 
POMOW Ds des diy, DO“. Cig BOO,” 

The jury were clearly instructed that the burden was upon the plain- 
tiffs, who are the propounders, to satisfy the jury by the greater weight 
of the evidence that the paper in question 1s the last will and testament 
of C. A. Dulin; and this part of the charge was followed by the more 
specific lustruction that it was Incumbent upon the plaintiffs to prove 
that the purported will was found among the valuable papers of cie 
testator, that 1t was intended by him to be a will disposing of his 
property, and that every part of it was in his own handwriting-—the 
words “every part” of the paper necessarily including the signature. 
Mayo v. Junes, 78 N. C., 402; Syme v. Broughton, 85 N. C., 867; In re 
Hfedgepeth, 150 N. C., 245; In re Ross, 182 N. C., 477. The “affirma- 
tive and direct proof” declared to be necessary in St. John’s Lodge v. 
Callender, 26 N. C., 3835, may be found in the testimony of the witnesses 
in the case before us, though in the case just cited Chief Justice Ruifin 
no doubt had reference primarily to the insufficiency of hearsay evi- 
dence. The appellants have no just cause of complaint against the 
charge upon the burden of proof. 
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There was evidence tending to show that the contested paper was 
found at C. A, Dulin’s home, in a trunk which was kept in his bedroom 
with his clothing; that the trunk was locked, the key in a bookcase; 
that in the trunk were deeds, plats, paid checks, personal letters, and 
photographs. It was testified that other papers of a different character 
and apparently of less value were found elsewhere in the house. The 
appellants contended that the asserted will was not found among the 
maker’s valuable papers, and excepted to the instructior. given on thus 
question. 

The following definition of “valuable papers’ was approved in the case 
of In re Jenkins, 157 N. C., 429: “ “Valuable papers’ within the meaning 
of the statute are such papers as are kept and considered worthy of 
being taken care of by the particular person, having regard to his con- 
dition, business, aud habits of preserving papers. They do not necessarily 
mean the most valuable papers of the decedent even, and are not confined 
to papers having a money value, or to deeds for land, obligations for 
the payment of money, or certificates of stock. The requirement is only 
intended as an indication on the part of the writer that it is his intention 
to preserve and perpetuate the paper as a disposition of his property, 
and that he regards it as valuable; consequently, the sufficiency of the 
place of deposit to meet the requirement of the statuze will depend 
largely upon the condition and arrangements of the testator. Pritchard 
on Wills, sec. 237; Winstead v. Bowman, 68 N. C., 170; Marr v. Marr, 
2 Head., 303; 8S. ¢., 5 Sneed, 385; Allen v. Jeter, 6 Lea, 672; Reagan v. 
Stanly, 11 Lea, 316.” 

The substance of this definition was included in the charge. The 
imaginary cases proposed by the trial judge, to which exception was 
noted, were nothing more than hypothetical illustrations of this defini- 
tion, containing so far as we can see no potential prejudice to the 
position taken by the appellants or to the defenses on which they rely. 

The remaining exceptions relate to the interpretation of the will. It 
was first adjudged that P. P. Dulin is the duly appointed executor. The 
word “executor” does not appear in the will, but the testator imposed 
upon P, P. Dulin certain duties which are usually performed only by 
a person acting in a representative or fiduciary character. An appoint- 
ment of this kind may be indicated by any words which confer upon a 
designated person the rights, powers, and duties of an executor. The in- 
tent of the testator is shown, the appointee is identified, and to him is 
committed the disposition of the estate. The testator’s language, we 
think, 1s sufficiently definite to warrant the conclusion that he intended, 
to appoint his brother the executor of his estate. 23 C. J., 1020, 1021; 
Harper v. Harper, supra. 


N.C] SPRING TERM, 1929. 221 


SHELTON v, HODGES. 





It does not definitely appear whether the testator had assets to be col- 
lected and debts to be paid; but we should hesitate to say that the 
direction to “divide the rest equal” does not import the power to collect 
as well as the power to disburse. Without deciding this question we 
may say that the conferred power to divide the property reasonably 
imports the power to sell it for distribution. Foster v. Craige, 22 N. C., 
209; Vaughan v. Farmer, 90 N. C., 607; Council v. Averelt, 95 N. C,, 
131. The exception to the order directing the executor to sell and dispose 
of the testator’s real and personal property must therefore be overruled. 

The brother and the two sisters of the testator were properly ex- 
cluded. In construing the will we must have regard to the testator’s im- 
tention, but as was said in McIver v. McKinney, 184 N. C., 398, it 1s 
not the intention that may have existed in his mind if at variance 
with the obvious meaning of the words used, but that which is expressed 
by the language he has employed. The testator’s expressed intention 
was to provide for his nephews and nieces—not to give his estate in 
equal parts to his next of kin. 

We have considered all the exceptions but are unable to concur in the 
appellants’ interpretation of the will. We find 

No error. 





J. A. SHELTON vy. M. 8. HODGES ET AL. 
(Filed 15 May, 1929.) 
Appeal and Error J a—Appeal from denial of judgment on pleadings will 
be dismissed. 
An appeal to the Supreme Court will lie only from final judgment, 
and an appeal from the denial of a motion for judgment on the pleadings 
will be dismissed. 


AppraL by plaintiff from Schenck, J., at November Term, 1928, of 
HENDERSON, 

Civil action arising ex contractu for certain construction work and to 
recover on an award. 

Defendant filed answer, alleged noncompliance on the part of plaintiff, 
and asked for judgment by way of counterclaim. 

Plaintiff moved for judgment on the pleadings. Overruled; exception 
and appeal. This is the only assignment of error appearing on the 
record. 


L. B. Prince for plaintiff. 
Blythe & Sheppard for defendant. 
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Per Curram. The appeal must be dismissed on autherity of Gillam 
v. Jones, 191 N. C., 621, 1382 S. E. 566. 

The denial of a motion for judgment on the pleadings is not appeal- 
able, as there is no final judgment. 

Appeal dismissed. 





C. H. NANCE v. J. A. AnD J. H. HULIN. 
(Filed 15 May, 1929.) 


Appeal and Error J d—Burden of showing error is on appellant. 


On appeal to the Supreme Court the burden of showing error is on the 
appellant. 


Civin action, before Sinclair, J., at April Term, 1928, of Montcomery. 

The facts are stated in a former appeal reported in 192 N. C., 665, 
135 S. E., 774. 

Two issues were submitted to the jury. The issue of indebtedness 
was answered in favor of defendants, and from judgment upon the 
verdict plaintiff appealed. 


W. A. Cochran for plaintrff. 
Brittain, Brittain & Brittain for defendant. 


Per Crrtam. The evidence presents an issue of fact and no more. No 
reversible error is pointed out, and the burden to show such error is 
upon the appellant. 

Afhirmed. 


R. A. NORMAN v. W. R. PORTER. 
(Filed 15 May, 1929.) 


1. Master and Servant D b—Father employing son not liable for indepen- 
dent act of son outside of scope of son’s employment. 


Iividence tending to show that the plaintiff was injured by an ex- 
plosion of a cartridge which the defendant’s young son tarew in the stove 
in defendant's store on Saturday when the son was helping his father 
therein, is insufficient to hold his father liable in damages, and defendant’s 
motion as of nonsuit is properly granted. C. 8., 567, 
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2. Negligence D b-—Acts in aid of person injured are not evidence of 
admission of negligence and liability therefor. 


Where the evidence is sufficient to sustain an action for a negligent 
personal injury, the defendant’s acts of merey in taking the plaintiff to 
a hospital after the injury and paying the bill cannot be imputed as an 
admission of liability for damages. 


AppraL from Finley, J., at March Term, 1928, of CLEVELAND. 
Affirmed. 

Defendant kept a store and his young son, Bobby, about 14 vears 
of age, who went to school, but on Saturdays was helping his father 
in his store, threw a cartridge in the stove and it exploded and the shell 
struck plaintiff in the eye putting it out. 

At the close of the plaintiff’s evidence, the defendant moyed for 
judgment as in ease of nonsuit, C. S., 567. The court below granted 
defendant’s motion. Plaintiff excepted, assigned error and appealed to 
the Supreme Court. 


B. T. Falls for plainteff. 
Ryburn & Hoey for defendant. 


Per Curtam. We cannot hold, under the facts and circumstances of 
the case, that the mischievous act of the defendant’s young son was 1n 
the scope of his employment and hold the defendant, his father, liable. 
It was a deplorable affair, but it was a boyish prank that so often 
brings disaster—but we cannot hold the father responsible. 

The fact that defendant procured a doctor, took plaintiff to a hospital 
and paid the bill is in no sense an implied admission or circumstance 
tending to admit liability. It was an act of mercy, a humanitarian act 
to repair as far as possible his boy’s mischievous conduct. Barber v. 
R. #.,193 N.C., at p. 696. The judgment of the court below is 

Affirmed. 





GEORGE C. SCOTT v. E. A. GILLIS, Trapine as E, A. GILLIS & COMPANY. 
(Filed 22 May, 1929.) 


1. Injunctions D b—Upon conflicting evidence continuance of temporary 
injunction is proper. 

Where the evidence upon the return of a preliminary restraining order 
raises serious questions as to the existence of facts which make for 
plaintiff’s rights, and sufficient to establish them if found in his favor, and 
damages may not be ascertained in law, the preliminary order will be 
continued to the final hearing. 
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2. Appeal and Error J c——Where findings of fact do not appear of record 
they are presumed correct. 


Where the record does not show a request by the defeadant for a find- 
ing of fact by the trial court upon which he continues a temporary in- 
junction to the final hearing, the presumption is that the court found the 
facts to be as alleged in the complaint, and his order based thereon will 
be affirmed. 


3. Appeal and Error J a—Supreme Court may find facts in injunctive 
proceedings. 


In injunctive proceedings the Supreme Court has the power to find the 
facts and to review the findings of fact by the trial court. 


4, Appeal and Error J d—Burden of showing error is on appellant. 


The burden is on the appellant to assign and show error on appeal to 
the Supreme Court. 


5. Contracts A f—Contract in restraint of trade not void if reasonable 
and does not affect rights of public. 


A contract not to engage in a certain business within a reasonable 
area for a reasonable length of time, and which does not affect the 
interests of the public is not void as being a contract in restraint of trade, 
and is valid and enforceable. 


6. Same—In this case held, contract not void as being in restraint of 
trade. 


A contract between a certified public accountant and kis employee pro- 
viding that the employee was not to solicit or do business as an account- 
ant for any one of the plaintiff’s customers for a period of three years 
after the termination of the employment, is not one in restraint of trade 
against public policy, and, in a suit by the employer to restrain its 
breach, a continuance of a restraining order against the employee to the 
final hearing upon proper facts being made to appear in plaintiff's favor, 
will be upheld on appeal. 

7. Injunctions B c—Breach of contract not to engage in certain business 
may be enjoined upon proper facts. 


Where it is made to appear that the plaintiff will be damaged by the 
breach by his former employee of a contract not to solicit or do business 
of certified public accountant for the customers of his employer within 
three years after the termination of the employment, a sufficient con- 
sideration is shown for the granting of injunctive relief, and the fact 
that the work was not unique does not affect the question. 


APPEAL by defendant from Stach, J., 8 April, 1929, of MEcKLENBURG. 
Affirmed. | 

The complaint filed by the plaintiff alleges substantially the follow- 
ing facts: That the plaintiff and the defendant are at the present time 
both engaged in the business of certified public accountants, that on 
2 May, 1927, the plaintiff and the defendant entered into an agreement 
whereby the plaintiff employed the defendant at a salary of $350.00 
per month for the first six months, and then for a salary of $375.00 
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per month; that the defendant promised to perform such duties as 
should be assigned to him by the plaintiff and promised that he would 
not, for a period of three years after he left the employ of the plaintiff, 
solicit or accept any business involving the work generally done by 
certified public accountants from any person, firm or corporation for 
whom the defendant performed services while in the employment of 
the plaintiff; that pursuant to this agreement the defendant remained 
in the employment of the plaintiff for approximately nineteen months; 
that the plaintiff paid the defendant the $350.00 per month during the 
first six months and $375.00 per month after the first six months; that 
on 1 January, 1929, the defendant voluntarily left the employment 
of the plaintiff and has since that time started in the business of a 
certified public accountant for himself and has in violation of his con- 
tract solicited and accepted work from persons, firms and corporations 
for whom he performed services while in the employment of the plain- 
tiff; that the defendant has informed the plaintiff that he intends to so 
solicit and accept work from any person, firm or corporation that might 
wish his services. That the plaintiff has no way of ascertaining the 
amount of damages the defendant is causing him; that the plaintiff 
is suffering irreparable injury so that the plaintiff has no adequate 
remedy except to apply to the court for an injunction restraining the 
defendant from soliciting or accepting, for a period of three years, 
business generally done by certified public accountants from anyone 
for whom he performed services while in the employment of the plaintiff. 

The matter was heard below on affidavits and the court rendered the 
following judgment: “In this cause it is ordered and adjudged, that the 
restraining order heretofore entered in this action be and the same is 
continued to the hearing as to parties for whom the defendant performed 
services on an account while in plaintiff’s employment and no further.” 

The defendant excepted and assigned error to the judgment as signed 
and appealed to the Supreme Court. 


FP. G. Pierce, Tillett, Tillett d& Kennedy for plaintiff. 
E, A. Hilker for defendant. 


Crarxson, J. This is a civil action brought by plaintiff against de- 
fendant, for the purpose of securing a restraining order to the hearing, 
restraining defendant from violating an alleged contract of employment, 
containing a restrictive clause prohibiting the defendant for a period 
of three years from soliciting or doing business with any clients of 
the plaintiff or any person for whom the defendant, during the plaintiff’s 
employment, performed services. 
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In Tise v. Whitaker-Harvey Co., 144 N. C., at p. 510-11, the following 
is stated: “It is the rule with us that in actions of this character, the 
main purpose of which is to obtain a permanent injunction, if the 
evidence Baises serious question as to the existence of facts which make 
for plaintiff’s right, and sufficient to establish it, that a preliminary 
restraining order will be continued to the hearing.” Cain v. Rouse, 
186 N. C., 175; Camel City Coach Co., v. Griffin, 196 N. C., 559; 
Realty Co. uv. Barnes, ante, 6. “Ordinarily, the righs to injunctive 
relief to compel the observance of covenants and restraintive clauses, 1s 
recognized in this jurisdiction.” Realty Co. v. Barnes, supra. 

The record shows no request by the defendant for the court below 
to find the facts. .\s there was evidence to support plaintiff’s conten- 
tion, there 1s a presumption that the court below found the facts to be 
as alleged in the complaint. In injunctive proceedings, this Court has 
the power to find and review the findings of fact by the court below 
on appeal, but the burden being on appellant to assign and show error. 
Where there is a serious conflict over the material questions of fact, 
the preliminary restraining order will be continued to the hearing. 

Plaintiff and defendant are certified pubhe accountanss. N. C., Code, 
1927, Anno., 7024a-7024n, ch. 116. 

The main question involved in this controversy: Did tke court cominit 
error in continuing to the final hearing the order restraining the de- 
fendant from violating his contract by soliciting and accepting account- 
ing work from persons, firms and corporations for whom the defendant 
performed services while he was in the employment of the plaintiff? 
We think not. 

“In Mar-Hof Co. v. Rosenbacker, 176 N. C., 330, it is said that 
although at common law agreements in restraint of trade were held 
void as being against public policy, this position has been modified 
until it has come to be the generally accepted principle that agreements 
in partial restraint of trade will be upheld when they are ‘founded on 
valuable consideration, are reasonably necessary to protect the interests 
of the parties in whose favor they are imposed, and do not unduly 
prejudice the public interest.” 277i ». Davenport, 195 N. C., at p. 
272. In Faust v. Rohr, 166 N. C., 187, the law as to contracts in re- 
straint of trade is exhaustively discussed. 

In Baumgarten v. Broadway, 77 N. C., 8, the defendant was enjoined 
from engaging in photography in Charlotte for ten years. In Cowan v. 
Fairbrother, 118 N. C., 406, the defendant was enjoined from engaging 
in the newspaper business in the State of North Carolina for a period 
of ten years. In King v. Fountain, 126 N. C., 196, the defendant was 
restrained from engaging in the livery stable business for a period of 
three years in the town of Greenville. In Anders v. Gardner, 151 N. C., 
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604, the defendant was restrained from engaging in the livery stable 
business in Gastonia. In Morehead Sea Food Co. v. B. C. Way, 169 
N. C., 679, the defendant was enjoined from engaging in the business 
of a fish dealer for a period of ten years within 100 miles of Morehead 
City. There are numerous other cases in this State to the same effect. 

The cases usually cited are where the parties for a consideration 
purchased a business and the good will, in which they covenanted not 
to engage in the business—the time limit and territory being reasonable. 

In the present case, it was an employee who agreed with the employer, 
if he left the employer, for three years thereafter not to soheit or 
accept business from his former employer’s clients. By his employment 
he knew and became associated intimately with his employer’s clientele 
who ordinarily employed his employer. We see no reason why in good 
conscience a court of equity would not enjoin him from a breach of his 
contract. Damages would be hard to measure. It can readily be seen 
how easily he could take business away from his former employer. 
Ethical business outside of a court of equity would frown on such con- 
duct. There can be no question that there was consideration to support 
the promise. 

The principle is well settled in 6 R. C. L. (Contracts), see. 206, p. 
805, as follows: “At least where the character of the business and the 
nature of the employment are such that the employer requires such pro- 
tection, an agreement by an employee not to engage in business in 
competition with the employer after the termination of the employment, 
is valid if it is reasonable under the circumstances. As it is lawful 
and proper to protect a business about to be acquired, from certain acts 
by the seller, who is familiar with such business, it is equally lawful 
and proper to protect an established business from such acts by one 
who has become familiar therewith. If the restrictions are not other- 
wise contrary to public policy, they must be held to be valid when 
they appear to be reasonably necessary for the fair protection of the 
employer’s business or rights, and do not unreasonably restrict the rights 
of the employee, due regard being had to the subject-matter of the 
contract, and the circumstances and conditions under which it is to be 
performed. This rule seems to be especially applicable to agreements by 
assistants to professional men. Such agreements enable an employer 
to instruct his assistant without fear of afterwards having a rival. 
Few professional men would take assistants and intrust them with their 
business, impart to them their knowledge and skill, bring them in 
contact with their clients and patients, unless they were assured that the 
knowledge and skill imparted and the friendships and associations 
formed would not be used, when the services were ended, to appropriate 
the very business such assistants were employed to maintain and 
enlarge.” 
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The defendant contends: “The restrictive covenant herein is ancillary 
to a contract of employment and raises a question heretofore not passed 
upon by this Court. If the agreement is to be accepted as the basis 
for the employment and the basis for the restrictive covenant this 1s 
not a case in which the services contracted for are unique, extraordinary, 
unusual or nonduplicated.” 

In Sarco Co. of N. J. v. Gullwer, 129 Atl, at 402, citing numerous 
authorities, the Court said: “The next point made by the defendant 
is that defendant’s services are not of a kind requiring unique skill 
and ability. It would seem that counsel is confusing this case with the 
class of cases where injunction is sought against the violation of a 
covenant to perform services, There is nothing in the law as to the 
enforcement of these negative covenants so far as I am aware which 
makes unique skill or ability a factor in the case. It is simply a question 
of reasonable protection to the employer (or vendee of a business) 
against competition by the covenantor who has received consideration 
for the covenant.” The same Court also said, in the same case, citing 
numerous authorities: “It is entirely settled that negative covenants of 
the kind in question, ancillary to contracts of sale or of employment 
are valid and enforceable, if reasonable in their terms.” 

In Grainger v. Craven, 159 Minn., 296, 199 N. W., 10, in which the 
Supreme Court of Minnesota enjoined a young surgeon and former 
employee of the plaintiff from engaging in the practice of medicine and 
surgery or any of the branches thereof, either directly cr indirectly, in 
the city of Rochester, or within twenty miles thereof, for three years 
after leaving the plaintiff’s employ, it is said: “Courts scrutinize care- 
fully all contracts limiting a man’s natural right to follow any trade or 
profession anywhere he pleases and in any lawful manner. But it is 
just as important to protect the enjoyment of an establishment in 
trade or profession, which its possessor has built up by his own honest 
application to every-day duty and the faithful performance of the tasks 
which every day imposes upon the ordinary man. What one creates 
by his own labor is his. Public policy does not intend that another 
than the producer shall reap the fruits of labor. Rather it gives to 
him who labors the right by every legitimate means to protect the fruits 
of his labor and secure the enjoyment of them to himself. Freedom 
to contract must not be unreasonably abridged. Neither must the right 
to protect by reasonable restrictions that which a man by industry, 
skill and good judgment has built up, be denied.” The judgment of 
the court below is 

Affirmed. 
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M. C. BRASWELL, Inc., v. CITIZENS NATIONAL BANK oF RALEIGH, N. C. 
(Filed 22 May, 1929.) 


1. Bills and Notes I b—Payee of check is liable where drawee bank pays 
check by its draft on another bank which is not paid. 


Where the payee of a check deposits it in a bank for collection and does 
not thereon indicate that the collecting bank is to require payment in 
money, he authorizes the collecting bank to collect in due course of mail 
and comes within the provisions of 3 C. S., 220(aa), 220(g) as being a 
check presented by or through a ‘‘postoffice,” and the collecting bank is 
not liable for accepting the check of the drawee bank on another bank, 
resulting ultimately in nonpayment, and the payee must suffer the loss 
thereon. 

2. Same——-Presentment of check for payment through mail is good. 

A collecting bank makes a good presentment of a check for payment by 

forwarding it to the drawee bank in another city by mail. 8C.S8., 220(n). 
3. Customs and Usages B a—One depositing check not bound by custom 
of drawee bank paying same by its draft on another bank. 


One depositing a check for collection in a bank is not ordinarily bound 
by a custom among banks that a collecting bank accepts the draft of the 
drawee bank on another bank in payment. 


ApreaL by plaintiff from Barnhill, J., at February Term, 1928, of 
Nasu. Affirmed. 

Action to recover of defendant the sum of $6,760.50, as damages 
alleged to have been sustained by plaintiff, resulting from the negligence 
of defendant as its agent for the collection of a check drawn on a bank 
chartered by this State, and payable to the order of plaintiff. 

Defendant received said check endorsed by plaintiff, and forwarded 
same, by mail, to the drawee bank, and accepted in payment of the 
proceeds thereof the draft of the drawee bank on another bank, which 
upon due presentment was not paid. The drawer of the draft has been 
duly adjudged insolvent. 

From judgment dismissing the action at the close of the evidence 
for plaintiff, as upon nonsuit, plaintiff appealed to the Supreme Court. 


Battle d& Winslow and James P. Bunn for plaintiff. 
Smith & Joyner and O. B, Moss for defendant. 


Connor, J. On or about 23 December, 1925, O. B. Taylor & Com- 
pany, engaged in business as cotton buyers, at Whitakers, N. C., pur- 
chased of plaintiff, a corporation, engaged in the mercantile business 
at Battleboro, N. C., a lot of cotton. In payment of the purchase price 
of said cotton, the said O. B. Taylor & Company, drew their check on 
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the Bank of Whitakers of Whitakers, N. C., for the surn of $6,760.50, 
payable to the order of plaintiff, and delivered said check to plaintiff. 
On or about 31 December, 1925, said check, bearing the endorsement 
of plaintiff, and also the subsequent endorsements of the Planters Bank 
of Battleboro, and of the defendant, Citizens National Bank of Raleigh, 
N. C., and marked “Paid,” and duly canceled, was delivered by the 
Bank of Whitakers to the said O. B. Taylor & Company, with a state- 
ment showing the status of their account with said bank, as of that 
date. Said account had been charged with the amount of said check. 
From the date of said check until it was received and accepted for 
payment by the Bank of Whitakers, the said O. B. Taylor & Company, 
had on deposit with said bank, subject to their check, a sum in excess 
of the amount of said check. The amount of said deposit was reduced 
by the amount of said check, leaving a balance due thereon to the said 
O. B. Taylor & Company. 

Plaintiff received said check from O. B. Taylor & Company, on 23 
December, 1925. On said date, the said check, endorsed by plaintiff, 
was deposited with the Planters Bank of Battleboro for collection, and 
credited to the account of plaintiff. The Planters Bank of Battleboro 
endorsed said check and immediately forwarded same by mail to the 
defendant, Citizens National Bank of Raleigh, N. C., for collection. The 
Citizens National Bank received said check on 24 December, 1925, and 
having first endorsed the same, immediately forwarded said check, by 
mail, to the Bank of Whitakers for payment. The Bank of Whitakers 
recelved said check through the mail and charged same to the account 
of the drawers, O. B. Taylor & Company. On the date of its receipt of 
said check, the Bank of Whitakers had in its vaults, available for the 
payment of said check, currency in excess of the sum of $14,000. The 
Bank of Whitakers, in accordance with the custom of banks, and in the 
exercise of its option, by virtue of the statute, remitted for the proceeds 
of said check by its draft on the National Bank of Commerce of 
Norfolk, Virginia, payable to the order of defendant, Citizens National 
Bank of Raleigh, N. C. 

On 30 December, 1925, the defendant, Citizens National Bank of 
Raleigh, N. C., received, through the mail, from the Bank of Whitakers, 
its draft on the National Bank of Commerce of Norfolk, Va., for an 
amount which included the amount of the check drawn on said Bank 
of Whitakers by O. B. Taylor & Company, and payable to the order 
of plaintiff. This draft was accepted by defendant and forwarded 
by it to the National Bank of Commerce of Norfolk, Va., by mail, for 
payment. Upon due presentment of said draft, the National Bank of 
Commerce refused to pay the same. On Monday, 4 January, 1926, the 
Bank of Whitakers closed its doors and ceased to do business. It was 
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thereafter duly adjudged insolvent. Plaintiff was promptly notified by 
defendant of its inability to collect the draft which it had received 
from the Bank of Whitakers in payment of the proceeds of the check. 
The Planters Bank of Battleboro has charged the amount of said check 
to plaintiff’s account with said bank, with the result that plaintiff 
has not received payment in money, of the proceeds of said check. 

The evidence offered by plaintiff tends to show the foregoing facts: 
There was no evidence tending to show the facts to be otherwise, or 
to show other or additional facts pertinent to the decision of the question 
presented by plaintiff’s appeal from the Judgment dismissing the action 
as upon nonsuit. 

This question may be stated as follows: When a bank has received 
from the owner, for collection, a check drawn on a bank or trust com- 
pany, chartered by this State, and has forwarded said check, by mail, 
to the drawee bank for payment, and the drawee bank has accepted 
said check and charged same to the account of the drawer and thereby 
paid it, with the result that the drawer is discharged, and has remitted 
the proceeds of said check to the collecting bank by its draft on another 
bank, in accordance with the custom of bankers, or in the exercise of its 
option to pay said check by such draft, rather than in money, and 
such draft upon due presentment is not paid, because of the insolvency 
of the remitting bank, duly adjudged subsequent to the date of the 
draft, and prior to its presentment for payment, 1s the collecting bank 
hable for the loss sustained by the owner of the check, because of 
neghgence in failing to require of the drawee bank payment in money, 
and im accepting its draft on another bank in payment of the proceeds 
of the check ? 

In view of the provisions of section 2, chapter 20, Pubhe Laws 1921 
(3 CC. S., 220aa), we need not now diseuss or decide the question 
presented by this appeal, as to whether the owner of a check, which has 
been deposited by him with a bank for collection, is bound by the 
custom which the evidence in this case tends to show prevails among 
bankers, relative to the means by which the proceeds of a check which 
has been paid by the drawee bank, are remitted by such bank to the 
collecting bank. The evidence tends to show the existence of a custom 
among bankers in accordance with which such remittance is made by 
means of a draft drawn by the remitting bank, on another bank, and 
payable to the order of the collecting bank. It cannot be held, however, 
that the owner of a check who has deposited same with a bank for 
collection, in the absence of knowledge, actual or presumed, of its 
existence, 18 bound by a custom among banks, in accordance with which 
the collecting bank accepts in payment of. a check, which has been de- 
posited with it for collection, the draft of the drawee bank on another 
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bank, payable to its order. In the absence of a special agreement to 
the contrary, or of a local custom of which the owner of the check 
has actual knowledge, or of a general custom so all-pervading as to 
affect all persons who deal with banks, or of a statute, which modifies or 
repeals the general rule of law that checks are payable only in money, 
the collecting bank is liable to the owner of the check, for loss sustained 
by its acceptance of payment otherwise than in money. Bank v. Malloy, 
264 U. S., 160, 68 L. Ed., 617. 

In Gilmer v. Young, 122 N. C., 806, 29'S. E., 830, it is said: “A 
custom, in order to amount to notice to all persons, must, like the com- 
mon law, be general. <A local, or general local custom is not notice to any 
one, unless there be actual knowledge of it, and it will not be treated 
as entering into the contract without such knowledge.” In Oil Co. v. 
Burney, 174 N. C., 382, 93 S. E., 912, it is said to be “established 
doctrine that the terms of a contract may be explained and interpreted 
by a prevailing custom or usage and it is recognized further that such 
custom may be so general and all-pervading, that the parties may be 
presumed, in some instances, conclusively presumed, to have made their 
contract in contemplation of it.” 

The decision of the question presented by this appeal is determined 
by the provisions of section 2, chapter 20, Public Laws 1921 (3 C.S., 
220aa), which are as follows: 

“In order to prevent the accumulation of unnecessary amounts of 
currency in the vaults of the banks and trust companies chartered by 
this State, all checks drawn on said banks and trust companies shall, 
unless specified on the face thereof to the contrary by the maker or 
makers thereof, be payable in exchange drawn on the reserve deposits 
of said bank, when any such check is presented by or through any 
Federal Reserve Bank, postoffice or express company or any respective 
agent thereof.” 

The check of O. B. Taylor & Company, on the Bank of Whitakers, 
payable to the order of plaintiff, upon presentation to said bank for 
payment otherwise than “by or through any Federal Reserve Bank, 
postoffice or express company, or any respective agent thereof” was 
payable in money. In the absence of specification on the face of said 
check to the contrary by the makers, the said check was payable in 
exchange, drawn on the reserve deposits of the Bank of Whitakers— 
that is, by draft on another bank, with which the Bank of Whitakers 
had a deposit to its credit (8 C. S., 220g), when such check was 
presented by or through any Federal Reserve Bank, postoffice or express 
company or any respective agents thereof. The plaintiff as owner 
of the check exercised its option to have the check presented to the 
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drawee bank by or through the postoffice, for 1t must be held that both 
plaintiff and its agent for collection, the Planters Bank of Battleboro, 
knew when the check was sent to the defendant for collection, that 
defendant would avail itself of the postoffice as the means by which 
the check would be presented to the Bank of Whitakers for payment. 
Bank v. Bank, 75 N. C., 534. When so presented, by virtue of the 
statute, the Bank of Whitakers had the option to pay the check by its 
draft on another bank. Plaintiff, therefore, must be held to have 
authorized defendant to accept the draft in payment of the check. De- 
fendant having presented the check for payment, by or through the 
postofhee, as it was authorized to do, could not by virtue of the provisions 
of the statute, require payment in money, Bank v. Barrow, 189 N. C., 
303, 127 S. E., 3. Defendant was, therefore, not negligent in accepting 
the draft of the drawee bank, and cannot be held hable to plaintiff 
for any loss which has or may result from such acceptance. Plaintiff 
and not defendant, is a creditor of the Bank of Whitakers, for the 
amount of the check drawn upon and paid by said bank, and may file 
claim for such amount with the receiver of said bank. 

The forwarding of the check by defendant to the Bank of Whitakers, 
by mail, was a good presentment (8 C. J., 561) and was expressly 
authorized by statute. 3 C.S., 220(n). 

It may be noted that under the provisions of .C. S., 218(c), as 
amended by chapter 113, Public Laws 1927, claims against the estate 
of an insolvent bank for amounts due on collection made and unre- 
mitted for, or for which final actual payment has not been made by 
the bank, are now given preference, in the final distribution of the 
assets of said bank. See subsection 14, of C. 8., 218(c). Muichie’s North 
Carolina Code, 1927. 

By virtue of the provisions of the statute applicable to this case, 
when the payee or holder of a check drawn on a bank or trust company 
chartered by this State, and payable at the option of the drawee bank 
by its draft on another bank, deposits such check with a bank for 
collection, with knowledge that the collecting bank will in due course 
present such check for payment by or through a Federal Reserve Bank, 
postofice, or express company or any respective agent thereof, and 
when the drawee bank accepts such check, and pays the same by charg- 
ing it to the account of the drawer, who is thereby discharged, and in 
the exercise of its option remits the proceeds of such check to the col- 
lecting bank by its draft on another bank, which upon due presentment 
is not paid, because of the insolvency of the remitting bank, the payee 
or holder of the check, and not the collecting bank must bear the 
loss, if any, resulting from the nonpayment of the draft. Nothing else 
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appearing the collecting bank cannot be held liable to the owner of the 
check for negligence in accepting payment of the proceeds of the check 
by the draft of the drawee bank on another bank, and in failing to 
require that payment shall be made in money. There is no error in 
the judgment. It is 

Affirmed. 





HENRY C. BERGER v. 8S. M. STEVENS, ABNER R. ARNOLD, THE 
FINANCE COMPANY, FRANK A. BARBER, L. B. JACKSON, R. G. 
SCRUGGS anp HAYDEN GRINDSTAFF. 


(Filed 22 May, 1929.) 


1. Aliens A a—Alien of friendly nation may sue in courts of this State. 
A. nonresident alien of a friendly nation may invoke the jurisdiction of 
the courts of this State to maintain his rights of property in the absence 
of statutory restrictions. 
2. Usury C a—vUsury must:be pleaded. 
Usury must be pleaded and the question may not be raised by de- 
murrer. 


Apprat by defendants from Schenck, J., at April Term, 1929, of 
Buncomse. Affirmed. 

The plaintiff in his complaint alleges that he is a citizen and resident 
of Nice, in the Republic of France. The defendant The Finance Com- 
pany is a corporation created and doing business under the laws of 
North Carolina, principal office in Asheville, N. C. The other de- 
fendants are citizens and residents of Asheville, N. C. 

That on or about 12 October, 1926, at Asheville, the defendants, 
S. M. Stevens and Abner R. Arnold, made and delivered to the defend- 
ant, The Finance Company, their three promissory notes in writing, 
dated on that day, each for the sum of six thousand and forty-two 
and 50/100 dollars ($6,042.50), wherein and whereby they promised to 
pay said amounts to said The Finance Company or its order, at Ashe- 
ville, on or before one, two and three years, after date, respectively, with 
interest from date at the rate of six per cent per annum until paid, 
interest payable semiannually. Balance purchase money on land. 

That The Finance Company, before the maturity of said notes, en- 
dorsed and delivered said notes to the defendants Frank A. Barber, 
L. B. Jackson, R. G. Scruggs and Hayden Grindstaff, for value, and 
thereafter, and prior to the maturity of said notes, said Frank <A. 
Barber, L. B. Jackson, R. G. Seruggs and Hayden Grindstaff endorsed 
said notes for a valuable consideration and transferrec. said notes to 
the plaintiff Henry C. Berger. 
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That plaintiff is now the owner and holder of said notes, and no 
part thereof has been paid, except half of the interest that had accrued 
thereon to 12 April, 1927. The two notes payable 12 October, 1928, 
1929, were protested for nonpayment. 

Plaintiff prays judgment: “(1) That he have and recover of the 
defendants the sum of $18,127.50, with interest on said notes at the 
rate of six per cent compound semiannually from the date of said 
notes, subject only to a credit of one-half of the interest on said notes 
that had accumulated prior to 12 April, 1927; (2) that he recover the 
sum of $6.40 as protest fees; (3) that he recover his costs herein in- 
curred; (4) that he have such other and further relief as to the court 
shall seem proper and just.” 

The defendants demur: (1) For that it appears upon the face of the 
complaint that the plaintiff has no legal capacity to sue in the courts of 
this State. (2) For that it appears upon the face of the said complaint 
that there is a defect of parties defendant to this action. (3) For that 
it appears upon the face of said complaint that several causes of action 
have been improperly united or joined herein. (4) For that it appears 
upon the face of said complaint that the plaintiff seeks to collect com- 
pound interest upon an unlawful contract which is void in law. (5) 
For that it appears upon the face of said complaint that the complaint 
does not state facts sufficient to constitute a cause of action.” 

The court below rendered the following judgment: “This matter 
coming on to be heard before Schenck, Judge, upon the demurrer filed 
by the defendants, and being heard, the demurrer is overruled.” 

The defendants excepted, assigned error and appealed to the Supreme 
Court. 


Mark W. Brown for plaintiff. 
Joseph W. Inttle and George W. Craig for defendants. 


CrarKson, J. The major contest of defendants 1s founded on the 
allegation in the complaint that the plaintiff is a nonresident alien and 
is living in Nice, in the Republic of France. The question arises: Can 
a nonresident alien sue in the courts of this State? We think a resident 
of any friendly nation can sue. 

In 1796 the question arose in this jurisdiction and an English subject 
was allowed to sue. Ina per curiam opinion, in Hxeculors of Cruden v. 
Neale, 2 N. C., at p. 344, the following observations are made: “All 
persons in general, as well foreigners as citizens, may come into this 
court to recover rights withheld, and to obtain satisfaction for injuries 
done, unless where they are subject to some disability the law imposes. 
Foreigners are in general entitled to sue, unless a war exists between 
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our country and theirs. . . . It is incompatible with a state of 
national friendship, and is a cause of war, if the citizens of another 
country are not allowed to sue for and obtain redress of wrongs in our 
courts.” 

The law is stated in 2 C. J. (Aliens), p. 1070, part sec. 37, as follows: 
“It may be laid down, as a general rule, that aliens, except alien ene- 
mies, who are sui juris, and not otherwise specially disabled by the law 
of the place where the suit is brought, may there maintain suits in the 
proper courts to vindicate their rights and redress their wrongs. This 
right is not affected by the fact that a similar remedy is not afforded to 
aliens in the country to which plaintiff belongs. The right of an alien 
to sue is a matter of comity as distinguished from a matter of right, and, 
while the courts will not ordinarily deny the right in the absence of 
positive legislation taking it away, they should not permit the privilege 
to be exercised so as to work injury to the interests of citizens of the 
state.” 

1 R. C. L. (Aliens), p. 824, sec. 35, and part 36: “It seems to have 
been the rule of the early common law that an alien could not maintain 
real or mixed actions. The reason given was that the maintenance of 
real actions was not necessary for the encouragement of commerce as in 
case of personal actions, and that an alien should not be allowed to bring 
an action to recover property that he could not hold against the state. 
But the old common-law rule has long since been changed. If an alien 
may take and hold real estate against every person, he surely may main- 
tain an action to recover its possession from those who wrongfully with- 
hold it from him. If it is the property of the alien as against everybody 
but the government, he has the right to the use of it; and if necessary 
to prosecute for it, surely the right to prosecute is necessarily conse- 
quent upon the right to its enjoyment. And such is the law at the 
present time, unless changed by statute. (Sec. 36) As to personal 
actions, arising or recognized within the jurisdiction, an alien friend, 
either resident or nonresident, may maintain suit in the courts without 
any special statutory authority; such was the rule of the early common 
law, and such is the rule today.” See Krachanake v. Manufacturing 
Co:, 175 N. C., 435. 

We have no statute in this State prohibiting aliens from instituting an 
action in the courts of this State. 

“The policy of the United States in all cases of complaint made by 
foreigners is to extend to them the same means of redress as 1s enjoyed 
by our own citizens. . . . In the courts of the United States alien 
friends are entitled to claim the same protection of their rights as citi- 
zens.” Moore’s International Law Digest, Vol. 4, sec. 536, p. 7. Van 
Kempen v. Latham, 195 N. C., at p. 394. 


N.C.) SPRING TERM, 1929. 237 


JUSTICE VU. SHERARD, 


In Hinton v. Hinton, 196 N. C., p. 341, it was held in this jurisdiction 
that an alien was not qualified to act as a juror for as such he was an 
integral part of the due administration of the law. 

It is a matter of common knowledge that the French, and especially 
the French Huguenots in America, at the breaking out of the Revolu- 
tionary War, to a man, joined the American cause. There were no 
Tories among them. Some of the best fighters, generals and others, were 
French or of French descent. France came to our rescue during the 
Revolution and helped us win our independence. It is a disputed fact, 
but worth preserving, that Gen. John J. Pershing, head of the American 
Expeditionary Forces during the World War, stood at LaFayette’s tomb 
and said “LaFayette, we are here.” The debt we owed to France was 
not and should never be forgotten. France has always been and is now 
a friendly nation. We can see no reason why one of her citizens cannot 
sue in the courts of this State, although a nonresident. 

As to the interest proposition, if usury, it must be pleaded. 27 
R. C. L. (Usury), see. 70. The demurrer cannot be sustained. 

The other causes of demurrer cannot be sustained. C.S., 507. Taylor 
v. Ins. Co., 182 N.C., at p. 122. The judgment below is 

Affirmed. 





G. W. JUSTICE, FRED McBRAYER anp J. FOY JUSTICE, Trustee, vy. 
W. M. SHERARD, R. P. FREEZE anp F. A. BLY. 


(Filed 22 May, 1929.) 


1. Pleadings D a—Demurrer will not be sustained if cause of action is 
sufficiently alleged. 


A demurrer to a pleading on the ground that the complaint does not 
state a cause of action will not be sustained if its allegations are suffi- 
cient to state a good cause, and facts establishing its insufficiency may not 
be pleaded in the demurrer. 


2. Same—In this case held complaint alleged good cause of action. 


Where the complaint alleges that a partner purchased a certain tract 
of land for the partnership, but in his own name for the convenience of 
the partnership, and the deed is taken in the name of the partner and the 
mortgage and notes for the purchase price are executed by him, a de- 
murrer by the other partners on the ground that a cause of action is not 
stated by them is bad, since it may be shown that the transaction was a 
partnership undertaking and that the partnership was liable. 


3. Pleadings D c—Defenses may not be pleaded in demurrer. 


Where the complaint alleges that a written contract in the name of one 
partner was in fact for the benefit of them all and a partnership act, and 
so recognized by them all, a demurrer on the grounds that it fell within 
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the meaning of the statute of frauds as being a promise to answer for 
the debt or default of another, or that the defendants were estopped by 
the written contract from showing parol matters contrary to its terms, is 
bad as a “speaking demurrer” and is properly overruled. 


4, Partnership D a—Where one partner executes obligation it may be 
shown that it was a partnership act. 


Where a partnership executes a contract to purchase a certain tract of 
land, and the agreement is executed in the name of one of the partners 
for the firm as a matter of convenience, and the deed made to him upon 
his execution of a mortgage and notes for the purchase price, it may be 
shown that the transaction was a partnership act and that the partnership 
was liable thereon. 


AppEAL by defendants, R. P. Freeze and F. A. Bly, from Schenck, J., 
at Chambers, in Hendersonville, 8 December, 1928. From Hernperson. 
Affirmed. 

The allegations of the complaint are to the effect that these defend- 
ants, together with the other defendant, W. M. Sherard, were con- 
ducting a real estate business in Henderson County, under the style of 
Bly, Freeze & Sherard, and as a part of said business were buying and 
selling lands; that on 26 September, 1923, the plaintiffs, G. W. Justice 
and Tred McBrayer, and defendants entered into a contract for the 
purchase by defendants of the lands described in the complaint that 
was executed by the defendants in their firm name; that the contract 
was consummated on 5 January, 1926, the defendants paying the cash 
payment, and at the request of all of the defendants the deed was 
executed by the plaintiffs to the defendant, W. M. Sherard, and that 
on said date the defendant, W. M. Sherard, executed the notes sued 
on, and also executed a deed of trust to the plaintiff, J. Foy Justice, 
trustee, on the lands purchased, to secure said notes; that thereafter 
said partnership made a payment of $150 on the first note due; that the 
appealing defendants were active in the purchase of said land and that 
at the time the notes and deed of trust were executed they represented 
that the land was being bought for the partnership; that the payment 
of the purchase price was a partnership obligation, but that as a matter 
of convenience in conveying the property, which the partnership was 
purchasing, the deeds were being taken in the name of defendant, 
Sherard, and that the notes and deed of trust were being executed by the 
defendant, Sherard, only as a matter of convenience; that the partner- 
ship was liable for the payment of the purchase price and that the notes 
and deed of trust were accepted by the plaintiffs, G. W. Justice and 
Fred McBrayer, with the distinct understanding and agreement that 
they were the obligation of the partnership and that all of the partners 
were liable thereon. 
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The defendants demurred to the allegations of the complaint on the 
following grounds: 

“1. That the execution and delivery of the deed by the plaintiffs, 
Fred McBrayer and G. W. Justice, to W. M. Sherard, and the accept- 
ance by said plaintiffs of the notes and deed in trust referred to in the 
complaint executed only by W. M. Sherard constitutes a written agree- 
ment between said G. W. Justice and Fred McBrayer and the defendant, 
W. AMI. Sherard, separate and apart and in lieu of the original written 
contract between said plaintiffs and the firm of Bly, Freeze & Sherard; 
and the said plaintiffs having accepted satisfaction of the original writ- 
ten agreement by conveying the land to EK. M. Sherard and receiving his 
notes and deed in trust as representing the balance of the purchase price, 
are now estopped as a matter of law and have waived their legal right, 
if any they have, arising out of the original contract. 

“2, That the alleged contract between G. W. Justice, Fred MceBrayer 
and R. P. Freeze and F. A. Bly, was a promise to answer for the debt or 
default of W. M. Sherard, and was not in writing as required by the 
statute of frauds.” 

The court below rendered the following judgment: “This cause coming 
on to be heard before the undersigned, Michael Schenck, resident judge, 
and judge holding the courts of the Eighteenth Judicial District, at 
Chambers, in Hendersonville, North Carolina, on this, 8 December, 
1928, upon the demurrer of R. P. Freeze and F. A. Bly, two of the 
defendants above named, both parties being represented by counsel, and 
the court being of the opinion that the demurrer should not be sus- 
tained: It is therefore ordered, adjudged and decreed, that said demurrer 
be, and the same is hereby overruled.” 

The defendants duly excepted, assigned error and appealed to the 
Supreme Court. 


Shipman & Arledge for plaintiff. 
Ray & Redden, Ewbank, Whitmire & Weeks for defendants. 


Crarxson, J. In Pittsburgh Plate Glass Co. v. Hotel Corporation 
et al., ante, at p. 12, the following principle is laid down and now 
reiterated: “UA demurrer goes to the heart of a pleading and challenges 
the right of the pleader to maintain his position in any view of the 
matter, admitting, for the purpose, the truth of the allegations of fact 
contained therein,” citing authorities. 

In Brick Co. v. Gentry, 191 N. C., at p. 642, it 1s said: “A demurrer 
can be sustained, and it is only appropriate, when the defect or objection 
appears on the face of the pleading, as it is not the province of a de- 
murrer to state objections not apparent on the face of the pleading to 
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which it is directed. A ‘speaking demurrer,’ as styled by the books, is 
one which invokes the aid of a fact, not appearing on the face of the 
complaint, in order to sustain itself, and is condemned, both by the com- 
mon law and the Code system of pleading,” citing authorities. 

On demurrer we cannot anticipate what the answer will set forth and 
the law arising on all the facts relevant to the issues; we look only to 
the language and allegations of the complaint. On the present record 
a cause of action is alleged. 

In Poole v. Lewis, 75 N. C., at p. 423, it is said: “If a vendor sells 
goods to a firm, and chooses to take the obligation of the purchasing 
parties, and waives his right to hold the firm liable, he may do so. But 
in such case it 1s necessary for the firm to prove that the vendor knew 
that the party was a member of the firm, and elected to give credit to 
the purchasing parties alone—in other words, to take the less instead of 
the greater security to which he was entitled.” Thorntcn v. Lambeth, 
103 N. C., 86; see Supply Co. v. Windley, 176 N. C., 18. 

20 R. C. L., at p. 941 (Partnership), sec. 161, in part, is as follows: 
“Where a note or bond of one of the partners is taken for an antecedent 
partnership debt, it may be considered either as payment and extinguish- 
ment of such debt, or only as collateral security, according to the nature 
of the transaction and circumstances attending it.” See 20 R. C. L., 
p- 859, sec. 66. 

The defendants present Jn their demurrer and brief questions that we 


do not now consider. The judgment of the court below is 
Affirmed. 





MRS. ELLIE ALEXANDER SPRINGS v. MARY MATTHEWS DOLL. 
(Filed 22 May, 1929.) 


1. Negligence A b—Question of whether doctrine of res ipsa loquitur 
applies is one of law. 


The question of whether the doctrine of res ipsa loquifur applies to a 
viven state of facts is one of law for the court, and when facts upon 
which the doctrine applies are established the reasonableness of defend- 
ant’s explanation is for the jury. The principles upon which this doc- 
trine rests discussed by BrocpeEn, J. 


2. Same—Doctrine of res ipsa loquitur does not apply in this case in- 
volving injury from skidding automobile. 
Upon evidence tending to show that the plaintiff as an invited guest was 


riding in the defendant’s car with the defendant driving, and that the 
latter was forced from the highway by a truck negligently driven thereon, 
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causing her car to skid on the wet road, which resulted in the injury in 
suit, the doctrine of res ipsa loquitur does not apply, and the jury’s verdict. 
that the defendant was not guilty of negligence is upheld under the facts, 
of this case. 


Civin action, before Harding, J., at October Term, 1928, of Mrcx- 
LENBURG. 

On 17 January, 1928, the plaintiff was invited by the defendant to 
ride in her automobile from Lincolnton to Charlotte. The defendant 
was driving the car and the plaintiff was seated in the back seat. After 
proceeding some distance rain began to fall and the road became a little 
wet. A large moving van was approaching the defendant and was 
traveling in the middle of the road with the front wheels on the white 
eenter line on the pavement and the body of the truck protruding beyond 
the center of the road. 

The defendant testified: “I pulled to the extreme right of the road to 
avoid hitting the truck, and in doing that my front wheels left the pav- 
ing and in coming back, trying to straighten myself in the road, my 
car skidded and I put on my brakes, and my car turned and went up an 
embankment and turned over.” 

Plaintiff testified: “We saw a truck coming. She moved over just a 
little to let the truck pass and after it passed she seemed to have lost con- 
trol of her car. The car began jumping and pitching and started up an 


embankment and turned back and then turned over. . . . As to 
how high the embankment was I might say it was eight feet. I didn’t 
take special notice of that. . . . I was not paying any attention to 


the speed. I have ridden with Miss Doll several times. . . . I said 
I had no eriticism to make at all as 1 am no judge of driving.” 

There was evidence relating to serious injury sustained by the 
plaintiff. 

Issues of negligence, contributory negligence and damages were sub- 
mitted to the jury, and the first issue as to negligence of the defendant 
was answered in the negative. 

From judgment upon the verdict the plaintiff appealed. 


John M. Robinson and Hunter M. Jones for plaintrff. 
C. H. Gover for defendant. 


Broepen, J. Does the principle of res ipsa loquitur apply to the 
skidding of an automobile resulting in injury to a passenger 4 

The principle of res ipsa loquitur has been frequently stated in vari- 
ous decisions of this Court and of other courts, and therefore requires 
no restatement or elaboration. There are, however, certain well estab- 
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lished exceptions or limitations to the application of the rule. The most 
important of these exceptions or limitations may be classified as follows: 

(1) The apparatus must be such that in the ordinary instances no 
injurious operation is to be expected, unless from a careless construction, 
inspection or user; (2) both inspection and user must have been, at the 
time of the injury, in the control of the party charged, (3) the inju- 
rious occurrences must have-happened irrespective of any voluntary 
action at the time by the party injured. Stewart v. Carpet Co., 138 
N. C., 60, 50S. E., 562, 

The principle does not apply: (1) when all the facts causing the acci- 
dent are known and testified to by the witnesses at the trial, Baldwin v. 
Smitherman, 171 N. C., 772, 88 S. E., 854; Orr v. Rumbough, 172 
N.C., 754, 90 8. E., 911; Enloe v. BR. #., 179 N. C., 88, 101 8. E., 556; 
(2) where more than one inference can be drawn from the evidence as to 
the cause of the injury, Lamb v. Boyles, 192 N. C., 842, 185 8. E., 
464; (3) where the existence of negligent default is not the more reason- 
able probability, and where the proof of the occurrence, without more, 
leaves the matter resting only in conjecture, Dail v. Taylor, 151 N. C., 
284, 66 S. E., 135; (4) where it appears that the accident was due to a 
cause beyond the control of the defendant, such as the act of God or the 
wrongful or tortious act of a stranger, Heffter v. Northern States Power 
Co., 217 N. W., 102, 25 A. L. R., 718, note 2; (5) when the instrumen- 
tality causing the injury is not under the exclusive control or manage- 
inent of the defendant, Saunders v. R. R., 185 N. C., 289, 117 S. E., 4; 
(6) where the injury results from accident as defined ard contemplated 
by law. 

In the case at bar it does not appear that there was any defect in the 
automobile or that it was operated at an excessive rate of speed or in 
any other negligent or careless manner. Therefore, the mere skidding 
of the automobile, causing it to run upon the embankment and turn 
over, is the sole basis of the claim of the plaintiff. 

The general rule is stated in Huddy on Automobiles (7 ed.), sec. 373, 
as follows: “The mere fact of the skidding of a car is not of itself such 
evidence of negligence as to render the owner lable for an injury in 
consequence thereof.” This preposition of law is amply supported by 
the authorities cited. Thus in Linden v. Miller, 177 N. W., 909, the 
Court said: “Skidding may occur without fault, and when it does oceur 
it may likewise continue without fault for a considerable space and 
time. It means partial or complete loss of control of the car under cir- 
cumstances not really implying negligence. Hence plaintiff’s claim that 
the doctrine of res ipsa loguitur applies to the present situation is not 
well founded. In order to make the doctrine of res psa loquitur apply, 
it must be held that skidding itself implies negligence. This it does not 
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do. It is a well known physical fact that cars may skid on greasy or 
slippery roads without fault either on account of the manner of handling 
the car or on account of its being there.” Wéellrams v. Holbrook, 1038 
N. E., 633, 5 A. L. R., 1240; 12 A. L. R., 688; Bartlett v. Town Taxi 
Co., 160 N. E., 797. 

It cannot be reasonably contended that the loss of control of an auto- 
mobile by the driver thereof is, under all circumstances, sufficient evi- 
dence of negligence to carry the case to the jury. His control is limited 
by the condition of the pavement and by the negligence and unexpected 
acts and conduct of other drivers of vehicles. Moreover, all the facts are 
known and testified to by the witnesses, and all sources of information 
were as accessible to the plaintiff as to the defendant. 

Indeed, some courts have held that the doctrine of res ipsa loquitur 
is to be used sparingly and to be invoked only when the facts and the 
demands of justice make its application essential. Heffter v. Northern 
States Power Co., supra; Riggsby v. Tritton, 129 8. E., 493. 

We do not hold that the principle of res ipsa loquitur does not apply 
to any given state of facts involving injuries flowing from the use of 
automobiles, but we do hold that the principle is not applicable to the 
facts disclosed by this record. Upon admitted or proven facts the ques- 
tion as to whether the principle applies is a question of law for the court 
in the first instance; but, if upon such facts, the principle is applicable, 
the reasonableness of the explanation made by the defendant is for the 
jury. 

No error. 


——————— 


LEANNA STALEY y. LUZINA LOWE. 
(Filed 22 May, 1929.) 


1. Executors and Administrators D a-—In this case held evidence of ex- 
press promise to pay for services rendered deceased insufficient. 
Evidence that the deceased’s mother had told the witness, her son, in 
plaintiff’s absence, that “whoever waited on her should have all that she 
had” is too vague and indefinite to constitute an express contract to pay 
her daughter for services rendered, and the daughter may not recover 
thereon, after her mother’s death, against the administratrix. 


2. Same—Child living with mother as family may not recover on implied 
promise to pay for services rendered deceased. 

An adult child living with her mother as a part of the family, and ren- 
dering services to her cannot after her mother’s death recover their value 
upon a quantun. meruit, it being assumed that the services were rendered 
eratuitously in the absence of evidence to the contrary, and the mere ren- 
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dition of the services is insufficient evidence of an expectation of payment 
on one hand and the intention to pay on the other, and the mere moving 
from the old family home to a new home without evidence of a change in 
the relationship is insufficient to change this result, and defendant’s 
motion as of nonsuit is properly granted. 


Civit action, before Townsend, J., at March Term, 1928, of Rayn- 
DOLPH. 

The plaintiff is a daughter of Martha Staley, who died intestate on or 
about 6 February, 1923. The defendant is also a daugater of the de- 
ceased. 

The deceased lived at the home place after the death cf her husband, 
although it seems no dower had been allotted to her and by common 
consent she was occupying the entire plantation. About the year 1919 
the plaintiff and her sister, who were unmarried and who had previously 
been living with the deceased, bought a tract of land and moved to their 
own property and took their mother with them to their new home. The 
evidence discloses that the mother and two daughters lived together in 
the same house until the death of the mother. Upon the death of the 
mother, plaintiff instituted an action against the defendant on 23 April, 
1925, to recover for services rendered her mother, Martha Staley. The 
defendant resisted the action upon the ground that there was no express 
contract and that the plaintiff could not recover on quanium merutt for 
the reason that the mother and daughters lived together as one family. 

Two issues.were submitted to the jury, as follows: 

“1, What amount, if any, is defendant indebted to plaintiff ? 

“9, Is plaintiff’s cause of action barred by the three-year statute of 
limitations ?” 

The jury answered the first issue, “$1,000,” and the second issue, by 
direction of the court, “Yes, except nine months and sixteen days.” 

From judgment upon the verdict the defendant appealed. 


No counsel for plaintiff. 
J. A. Spence for defendant. 


Brocpen, J. The plaintiff bases her cause of action upon two theo- 
ries: 

1. That there was an express contract between the plaintiff and the 
deceased to pay for services rendered. 

2. That if there was no express contract, the law implied a promise 
by the deceased to pay the reasonable worth of the services rendered by 
the plaintiff and accepted by the deceased. 

The only evidence relied upon to establish an express contract was 
the following statement by a brother of the plaintiff: “Martha Staley 
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said whoever waited on her should have all that she had. I heard her 
make that statement before and after going to the Smith place.” It 
does not appear from the evidence that the plaintiff was present when 
these conversations took place, or that they were communicated to her 
by her brother. Moreover, the statement itself was too vague, uncertain 
and indefinite to constitute a contract. Brown v. Williams, 196 N. C., 
247. 

Upon the second theory involving guantum meruit, the law is thus 
stated in Winkler v. Kilhan, 141 N. C., 575, 54 8. E., 540: “It is equally 
well established that when a child resides with a parent as a member of 
the family or with one who stands to the child in loco parentis, services 
rendered under such circumstances by the child for the parent are, 
without more, presumed to be gratuitous and no promise will be implied 
and no recovery can be had without proof of an express and valid 
promise to pay, or facts from which a valid promise to pay can be 
reasonably inferred. This last position is usually considered as an excep- 
tion to the general rule, and in this and most other jurisdictions obtains 
both as to adult and minor children. Wherever the same has been 
applied, however, to claims by adult children so far as we can discover, 
it has been made to depend not alone on the fact of kinship in blood, 
but also on the fact that the adult child has continued to reside with 
the parent as a member of the family.” 

In the case at bar the plaintiff and her mother lived together as one 
family at the old home place. The plaintiff purchased a new home and 
the family moved away from the old home to the new home. We see 
nothing in the evidence to indicate there was any break in the family 
unity except the mere fact of moving together from one place to an- 
other. Furthermore, there is no evidence in the record tending to show 
that the services were rendered in expectation of payment or that de- 
ceased intended to make payment, except perhaps the mere fact of the 
rendition of services. There is no decision in this jurisdiction where 
such family relationship exists holding that the mere rendition of serv- 
ices, without more, is sufficient evidence of an expectation of payment 
on one hand and the intention to pay on the other. Winkler v. Killian, 
141 N. C., 575, 54 8. E., 540; Dorsett v. Dorsett, 183 N. C., 354, 111 
S. E., 541; Ells v. Cox, 176 N. C., 616, 97 S. E., 468. 

We therefore hold that the motion for nonsuit should have been 
allowed. 

Reversed. 
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C. J. POOLE v. L. M. RUSSELL, D. T. RUSSELL. A. R. BOATWRIGHT, 
AND .DORIS RUSSELL BOATWRIGHT. 


(Filed 22 May, 1929.) 


Evidence D a—Evidence as to identification of boundaries by parties held 
in this case to be inadmissible as a transaction with decedent. 


Testimony of a party interested in the result of the action that the 
deceased predecessor of the common source of title of the parties had 
agreed as to the boundary of the lands in dispute preliminary to making 
the deeds, that the deceased had the lands surveyed and that the witness 
saw the deceased mark the boundary claimed by him as controlling the 
description given in the deeds later made, is that of a transaction or 
communication between the witness and a deceased person prohibited by 
C. 8., 1795, and its exclusion on the trial is not error. 


AppreaL by defendants from Oglesby, J., at September Term, 1928, 
of Montgomery. No error. 

Action to recover land in which judgment was rendered for the plain- 
tiff upon the following verdict: “Is the plaintiff the owner and entitled 
to the possession of the land described by the lines B, C, F, E? Answer: 
Yes.” 


Brittain, Brittain & Brittain for Pea: 
R.T. Poole for defendants. 


Apams, J. The plaintiff brought suit to recover a small strip of land 
represented on the plat by the letters B, C, F, E. It was admitted that 
he and the defendants derived whatever title they have from W. B. 
Beaman as a common source. The two decisive questions were whether 
the boundaries in the plaintiff’s deed include the land in controversy, 
and if they do, whether the plaintiff’s title was barred by the adverse 
possession of the defendants. Both questions were resolved in favor of 
the plaintiff and from the judgment awarded the defendants appealed. 

We have considered the exceptions and find that only one requires 
special comment. W. B. Beaman and his wife conveyed a town lot to 
Mrs. Russell on 13 February, 1904. L. M. Russell, her husband, was 
introduced as a witness for the defendants and was asked this question: 
“State if on the survey made 11 February, 1904, you saw the corner 
established by driving down iron stakes at the corner?” 

The defendants proposed to prove that on 11 February, 1904, an 
actual survey was made of the lot conveyed to Mrs. D. T. Russell, and 
that iron stakes were driven down at the points E and F on the plat 
by W. B. Beaman and the surveyor; that corners were established and 
that the witness saw Beaman drive the stakes down. Upon the plain- 
tiff’s objection the proposed evidence was excluded and the defendants 
excepted. 
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One of the rules adopted for settling questions relating to the bound- 
ary of lands is thus stated in Cherry v. Slade, 7 N. C., 82: “Whenever 
it can be proved that there was a line actually run by the surveyor, was 
marked and a corner made, the party claiming under the patent or deed 
shall hold accordingly, notwithstanding a mistaken description of the 
land in the patent or deed.” ‘This statement is somewhat clarified in 
Clarke v. Aldridge, 162 N. C., 326: “It has long been held for law in 
this State that when parties, with a view of making a deed, go upon 
land and make a physical survey of the same, giving it a boundary which 
is actually run and marked, and the deed is thereupon made, intending 
to convey the land which they have surveyed, such land will pass, cer- 
tainly as between parties or voluntary claimants who hold in privity, 
though a different and erroneous description may appear on the face of 
the deed. This is regarded as an exception to the rule, otherwise uni- 
versally prevailing, that in case of written deeds the land must pass 
according to the written description as it appears in the instrument 
(Reed v. Schenck, 138 N, C., 415); but it is an exception so long recog- 
nized by us that it must be accepted as an established principle in our 
law of boundary.” See Watford v. Pierce, 188 N. C., 430. 

In asking the excluded question the appellants sought to apply this 
rule. The appellee’s assigned ground of objection was that by virtue 
of C. S., 1795, the proposed testimony was inadmissible. This section 
provides that a party or a person interested in the event of an action 
shall not be examined as a witness in his own behalf or interest against 
a person deriving his title or interest from, through, or under a deceased 
person concerning a personal transaction or communication between the 
witness and the deceased person except under certain conditions which 
do not exist in this case. The appellants offered to show that certain 
eorners and lines had been established by Beaman and Russell at the 
time of the survey in 1904, although the distances called for in the deed 
to Mrs. Russell did not extend to these intended boundaries. Beaman 
is dead; from him the plaintiff derived his title. Russell is a party to 
the action and interested in the event. The proposed testimony was 
therefore incompetent if it discloses a communication or transaction 
between Russell and Beaman. Does it reveal a communication or per- 
sonal transaction or a substantive and independent fact? If it eon- 
tained nothing more than what the witness saw there might be some 
reason for regarding it as an independent fact. AcCall v. Wilson, 101 
N. C., 598; Lane v. Rogers, 118 N. C., 171. But when the survey was 
made Beaman and Russell (Russell representing his wife) were en- 
gaged in fixing boundary lines as preliminary to the execution of the 
deed, and the location of the boundaries was as much a part of the con- 
tract as the execution of the deed two days afterwards. Testimony that 
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Beaman set the stakes at certain corners would in effect have been 
equivalent to testimony that the corners had been established by Bea- 
man’s consent at points beyond the calls in the deed. It is in this sense 
that an attempt to show that corners had been fixed by the parties beyond 
the distances set forth in the deed would have introduced the element of 
a communication or personal transaction between Russell and Beaman, 
making the proposed testimony incompetent. It may be noted that in 
Clarke v. Aldridge, supra, there is a strong intimation that an agree- 
ment of this character would not be binding upon purchasers for value 
without notice. There was no error in excluding the proposed evidence. 

The remaining exceptions call for no discussion. 

No error. 





STATE v. EDGAR BARBEE, ALt1Aas BUDDIE BARBEE, CHARLES FAIR- 
CLOTH, ORLEY 0. SCURLOCK, J. W. GARVIN anp O. 8S. IVEY. 


(Filed 22 May, 1929.) 


Receiving Stolen Goods D c—Verdict in this case held fatally defective. 


Where the evidence is conflicting as to whether the defendant knew at 
the time of receiving goods that they were stolen, and the charge of the 
court fails to instruct that finding of such knowledge was necessary for 
conviction, the verdict of guilty without finding that the defendant pos- 
sessed such knowledge at the time he received the goods is defective, and 
a venire de novo will be ordered on appeal. 


AppEAL by defendant, E. B. Barbee, from Sink, Special Judge, at 
September Term, 1928, of Ranpopu. 

Criminal prosecution tried upon an indictment charging the defend- 
ant, E. B. Barbee, and others, (1) with the larceny of a Chevrolet 
roadster, valued at $564, the property of Johnson Chevrolet Company, 
and (2) with receiving said Chevrolet roadster, valued at $565, the 
property of Johnson Chevrolet Company, knowing it to have been felo- 
niously stolen or taken in violation of C. S., 4250. 

Verdict: “Not guilty as to John Garvin. Verdict as to Charlie Fair- 
cloth, E.-B. Barbee and Odell Scurlock, guilty of having car in their 
possession knowing it to be stolen.” (As shown by return to writ of 
certiorart, but not appearing in original record.) 

Judgment: Imprisonment in the State’s prison as to each of the de- 
fendants convicted for not less than five nor more than ten years at 
hard labor. 

The defendant, E. B. Barbee, alone appeals, assigning errors. 
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Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
George A. Younce and Walter EF. Brock for defendant, Barbee. 


Stacy, C. J. The defendants, other than Garvin, admitted that the 
car in question was found by the officers in their possession, but they 
denied having received it, knowing at the time that it had been felo- 
niously stolen or taken. C.8., 4250. They offered evidence tending to 
show that a man by the name of Brooks or Yow came along driving the 
Chevrolet roadster, picked up the defendants, carried them in the direc- 
tion of Sanford and on towards Fayetteville, and somewhere near the 
latter place, the said driver left the automobile, and went off; where- 
upon the defendants drove the car to the home of the defendant, Garvin, 
where it was found. 

The State contended that Brooks or Yow was but an imaginary 
person or a mere man of straw, and that the defendants alone were 
responsible for the larceny of the automobile. 

Viewed in the light of the evidence and the charge of the court, the 
verdict would seem to be defective or insufficient to support a judgment, 
as it is not responsive to the indictment. S.v. Shew, 194 N. C., 690, 140 
S. E., 621; S.v. Whitaker, 89 N. C., 472. See, also, S. v. Gregory, 153 
N. C., 646, 69 S. E., 674, and S. v. Parker, 152 N. C., 790, 67 8S. E., 35. 
It is not found that the defendants received the car in question knowing 
at the time that the same had been feloniously stolen or taken. S. v. 
Dail, 191 N. C., 281, 181 S. E., 573; 8. v. Caveness, 78 N. C., 484. Nor 
was the jury instructed that such a finding would be necessary before 
the defendants could be convicted on the second count. S. v. Caveness, 
supra. 

On the record as it now appears, the appealing defendant is entitled 
to a venire de novo; and it is so ordered. 

Venire de novo. 


WILLIAMS-FULGHUM LUMBER COMPANY y. I. M. WELCH. 
(Filed 22 May, 1929.) 


1. Pleadings E a—Allegations of counterclaim deemed denied when not 
served on plaintiff. 

Public Laws of 1924, ch. 18, providing that an answer of defendant 
setting up a counterclaim will be deemed denied unless a copy thereof is 
served on the plaintiff or his attorney, is not referred to in Public Laws 
of 1927, ch. 66, and construing the two acts together there is no repug- 
nancy between them so as to repeal by implication the former law on the 
subject. 


250 IN THE SUPREME COURT. [197 
LUMBER COMPANY Vv. WELCH. 


2. Statutes C b—Repeal of statute by implication is not favored. 


Repeals of statutes by implication or construction are not favored by 
the courts, and for a later statute to repeal a former one the repugnancy 
between them must be clear, and then the repeal will operate only to the 
extent of the repugnancy. 


3. Judgments D a—Judgment by default on counterclaim properly set 
aside in this case. 


It is proper for the judge of the Superior Court to set eside a judgment 
by default on defendant’s counterclaim under the provisions of Public 
Laws of 1924, ch. 18, when the plaintiff, or his attorney, is not served with 
u copy thereof, since the law denies the ailegations of the counterclaim 
when such service is not made. 


APPEAL by defendant from JfcHlroy, J., at December Term, 1928, of 
BuNCOMBE, 

Civil action wherein plaintiff seeks to recover for breach of contract 
in connection with the sale of a certain quantity of lumber. Summons 
issued and complaint filed 25 November, 1927. Defendant answered 
10 December, 1927, denied liability and set up a counterclaim for 
$3,600. 

The answer of the defendant, containing said counterclaim, was not 
served upon the plaintiff, and no answer, demurrer, or reoly denying the 
same, was filed by the plaintiff ; hereupen: on 26 March, 1928, judg- 
ment by default and inquiry was entered against the nlaintiff and in 
favor of the defendant on said counterclaim. 

Thereafter, 21 December, 1928, on motion of plaintiff, said judgment 
by default and inquiry was set aside on the ground that no copy of the 
answer, containing the counterclaim, was ever served on the plaintiff 
or its attorney. 

From this order, vacating the default judgment, the defendant ap- 
peals, assigning error. 


Wells, Blackstock & Taylor for plaint«ff. 
Hoyle & Rudisill, W. A. Sullivan and J. M,. Horner, Jr., for de- 
fendant. 


Stacy, C. J. It is provided by chapter 18, Public Laws, Extra Session, 
1924, among other things, that “if a counterclaim is pleaded against any 
of the plaintiffs and no copy of the answer containing such counterclaim 
shall be served upon the plaintiff or plaintiffs or his or their attorneys 
of record, such counterclaim shall be deemed to be denied as fully as if 
the plaintiff or plaintiffs had filed an answer or reply denying the same.” 
Clearly, under this provision of the law, the trial court was correct in 
setting aside the judgment entered by default and inquiry on the de 
fendant’s counterclaim. 
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But it is contended on behalf of the defendant that chapter 18, Public 
Laws, Extra Session, 1924, was repealed by chapter 66, Public Laws, 
1927, for in the latter act it is provided that “The defendant shall, when 
he files answer, likewise file at least one copy thereof for the use of the 
plaintiff, and his attorney; and the clerk shall not receive and file any 
answer until and unless such copy is filed therewith.” 

The 1924 act deals exclusively with counterclaims, while no specific 
reference is made to counterclaims in the 1927 act. Hence it could 
hardly be said that a repeal was intended by the Legislature or that 
such has resulted by operation of law. S. v. Perkins, 141 N. C., 797, 
53 8. E., 735. Repeals by implication are not favored by the law, and 
it is the policy of the courts to avoid such construction unless the repug- 
nancy between a subsequent act and one of prior date be irreconcilable. 
Bunch v. Commissioners, 159 N. C., 335, 74 8. E., 1048. “Repeals by 
implication or construction are not favored, and for such a repeal to 
take effect, the repugnancy between the latter statute and one of earlier 
date must be clear, and only then will the repeal operate to the extent 
of such repugnancy.” Waters v. Commissioners, 186 N. C., 719, 120 
S. E., 450. To like effect is the decision in Litchfield v. Roper, 192 N. C.. 
202, 134 8. E., 651. 

No such irreconcilable conflict exists between the two statutes now 
under consideration. Hence, it would appear, from a proper construc- 
tion of both statutes, that unless a copy of the answer containing a 
counterclaim, is served on the plaintiff or his attorney, the allegations 
going to make up the counterclaim are to be considered and dealt with 
as denied. 

It follows, therefore, that the defendant has no just cause for com- 
plaint at the action of the trial court in allowing the motion of the 
plaintiff to strike out the judgment entered by default and inquiry on 
his counterclaim. 


Affirmed. 





WHITAKER-HOLTSINGER HARDWARE COMPANY ET AL. VY. 
W. T. WHITTEN ev AL. 


(Filed 22 May, 1929.) 


Abatement and Revival B a—In this case held, present action barred by 
prior action between same parties nonsuited upon one phase only. 


Where the mortgagee brings action to foreclose on his mortgage on the 
defendant’s stock of goods, and thereafter the plaintiffs bring a creditors’ 
bill to recover on their claims and to set aside the mortgage on the 
grounds of fraud, and the two actions are consolidated, and upon trial it 
is adjudged that there was no evidence of fraud in procuring the mort- 
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gage, and upon this phase the action is nonsuited, and it is further ad- 
judged that the balance arising from the sale of the stock, after paying 
the mortgage, be turned over to a receiver, appointed in the action, for 
the benefit of the creditors: Held, a subsequent creditors’ bill, seeking the 
same relief, is barred by the prior action, the plaintiffs having had their 
day in court, and being still in court in the other action. 


ApprEaL by plaintiffs from McElroy, J., at October Term, 1928, of 
Mapison. 

Creditors’ bill filed by plaintiffs to recover on their claims against 
W. T. Whitten and to set aside a mortgage on the defendant’s stock of 
merchandise. 

The lien in question was a purchase-money mortgage given by Whit- 
ten to W. C, Fowler 1 April, 1927, at the time of the purchase of the 
said stock of merchandise. Default having occurred in the payment of 
the notes secured by said mortgage, Fowler on 31 December, 1927, insti- 
tuted suit against Whitten to recover thereon and seized the stock of 
goods under claim and delivery. 

Thereafter, the plaintiffs herein filed a creditors’ bill against W. T. 
Whitten, asked for the appointment of a receiver, joined W. C. Fowler 
as a party defendant, and assailed the validity of the mortgage held by 
him, alleging that the same was procured by fraud. 

At the May Term, 1928, Madison Superior Court, these two suits, by 
consent, were consolidated and tried together. As a result of this hear- 
ing, it was adjudged that the purchase-money mortgage given by Whit- 
ten to Fowler was a valid encumbrance on the stock of goods in ques- 
tion; that the creditors in their suit had offered no evidence of fraud in 
the procurement of said mortgage, and, to this extent, the same was 
‘“nonsuited’; but it was further adjudged, as a result of said hearing, 
that the balance arising from a sale of the stock of goods, after paying 
the first encumbrances enumerated therein, should be turned over to the 
receiver, appointed in said action, for the benefit of the creditors of 
W. T. Whitten. 

This judgment was held to be a bar to the present action, instituted 
3 August, 1928, as a second creditors’ bill and again attacking the 
validity of the Fowler mortgage. Plaintiffs appeal, assigning errors. 


C. B. Mashburn and Thomas 8S. Rollins for plainttffs. 
Guy V. Roberts and John H. McElroy for defendants, Fowler and 
Gudger. 


Stacy, C. J., after stating the case: It is apparent from the record 
that the first creditors’ bill was “nonsuited” only so far as it assailed 
the validity of the purchase-money mortgage given by Whitten to Fowler, 
and this upon the ground that no evidence had been offered to support the 
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allegation of fraud. Hence, the trial court properly held that the judg- 
ment entered in the consolidated action tried at the May Term, 1928, 
Madison Superior Court, was a bar to the present suit. The plaintiffs 
have had their day in court; they are still in court in the other action; 
they have no just cause for complaint at the action of the trial court in 
dismissing the present suit. Morrison v. Lewis, ante, 79; Allen v. Salley, 
179 N. C., 147, 101 8. E., 545. 
Afhrmed. 





C. G. MORRIS, Trapine as C..G. MORRIS & COMPANY, vy. D. W. anno W. A. 
CLEVE, THE NATIONAL BANK OF NEW BERN, anv H. P. WHITE- 
HURST, RECEIVER OF THE BANK OF VANCEBORO. 


(Filed 22 May, 1929.) 


1. Bills and Notes I d—Endorser paying check is subrogated to rights of 
payee. 

Where a person presenting a note to a bank is required to endorse it, 
and later to endorse the drawer’s check payable to the bank and taken by 
it in payment of the note, and the check is not paid and is charged by the 
bank to the endorser’s account therein, the endorser so paying the check 
is subrogated to the rights of the payee bank and becomes the real party 
in interest and may prosecute an action against the drawer, payee, and 
collecting banks under the provisions of C. S., 446, to determine the lia- 
bility of the parties. 


2. Pleadings A c—Where the Supreme Court upholds judgment sustain- 
ing a demurrer trial court has discretionary power to allow amend- 
ment, 


A demurrer to a complaint will be sustained upon the insufficiency of 
the complaint to state a cause of action, and where a judgment sustain- 
ing such demurrer has been appealed from and upheld by the Supreme 
Court, the trial court has the power, in the exercise of his sound dis- 
eretion, to allow the plaintiff to amend the original complaint upon motion 
made within ten days after receipt by the clerk of the Superior Court of 
the certificate showing that the judgment of the Superior Court had been 
affirmed. C. 8S., 515. 


3. Pleadings D e—Demurrer on ground that cause of action not stated 
challenges only sufficiency of allegation of complaint. 

A demurrer to the complaint on the grounds that it does not state a 
cause of action does not deal with the merits of the controversy, but only 
with the sufficiency of its allegations. 

4. Pleadings D d—Right to demur for misjoinder is waived by failure to 
plead in apt time. 

Failure to demur to the pleadings upon the ground of misjoinder of 
parties and causes of action or to take exception thereto on these grounds 
is a waiver of the right. 
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5. Bills and Notes I b—Drawer of check is relieved of liability upon pay- 
ment by drawee bank either in cash or by its check on another bank. 
The payee of a check has the right to demand payment by the drawee 
bank in cash if the drawer has therein a deposit sufficient for payment: 
and where a bank receives a check in payment of a note and elects to put 
it in the hands of a Federal reserve bank for collection, which bank 
accepts the check of the drawee bank on another bank in payment, when 
the check would have been paid in course of collection had cash been 
demanded, the drawer and endorsers on the original check are relieved 
of liability thereon, and may not be held if the check of the drawee bank 
was not paid because of its later insolvency, C. S., 38108, 8167, 8042; and 
this result is not affected by 8 C. S., 220(a2a), providing that a drawee 
bank may pay a check drawn on it by its check on another bank, unless 
the face of the check demands payment in cash, when the check is pre- 
sented for payment by any Federal reserve bank, since the payee bank 
has the option of presenting the check for payment through the Federal 
reserve bank or not. 


6. Bills and Notes I a—Evidence of acceptance of check by drawee bank 
held sufficient to be submitted to jury. 


Where the evidence is conflicting as to whether a drawee bank accepted 
the check of a drawer bank, charged it to the account of the drawer bank, 
and that the charge remained on the books of the drawee bank until the 
next day, when the drawee bank marked the charge “error’’ on account of 
the insolvency of the drawer bank on that day, and returned the check 
protested, the question of the liability of the drawee bank thereon is 
properly submitted to the jury, and judgment upon its verdict in favor 
of the plaintiff will be affirmed on appeal. 


APPEAL by defendants, D. W. and W. A. Cleve, and the National 
Bank of New Bern, from Moore, Special Judge, at May Term, 1928, of 
Braurort. In Cleves’s appeal, reversed. In Bank’s appeal, no error. 

This is an action to recover the sum of $2,000 and interest from 13 
December, 1923. The facts alleged in the complaint as constituting 
plaintiff’s cause of action against the defendants are set out in the 
opinion below. | 

The action was begun on 23 September, 1923. The defendants named 
in the summons, which was duly served on each of the said defendants, 
are the Bank of Washington, the Federal Reserve Bank of Richmond, 
Virginia, D. W. and W. A. Cleve, the National Bank of New Bern, and 
H. P. Whitehurst, receiver of the Bank of Vanceboro. In the complaint 
as orginally filed and as subsequently amended by leave of court, plain- 
tiff prays judgment that upon the facts alleged therein he recover of 
each and all of the defendants the sum of $2,000, with interest from 13 
December, 1923. 

At the close of all the evidence, plaintiff submitted to a voluntary 
nonsuit of the action as to the defendant, the Bank of Washington. 
Upon its motion for judgment as of nonsuit (C. S., 567), the action 
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was dismissed as to the defendant, the Federal Reserve Bank of Rich- 
mond. Issues involving the habilty of these two defendants upon the 
allegations of the complaint were withdrawn from the jury. 

Issues involving the liability of the three remaining defendants were 
submitted to the jury and answered as follows: 

1. Are the defendants, D. W. and W. A. Cleve, indebted to the plain- 
tiff on account of the matters set out in the complaint; if so, in what 
amount? Answer: Yes, $2,000, and interest from 5 December, 1923. 

2, If so, 1s said cause of action barred by the statute of limitations? 
Answer: No, 

5. Did the National Bank of New Bern wrongfully fail and refuse to 
pay the check which was sent by Bank of Vanceboro to Federal Reserve 
Bank and by Federal Reserve Bank sent to said National Bank of New 
Bern for payment? Answer: Yes. 

544, Is plaintiff’s cause of action as to National Bank of New Bern 
barred by the statute of limitations? Answer: No. 

6. In what amount, 1f any, 1s National Bank of New Bern indebted 
to plaintiff on account of matters and things referred to in the fifth 
issue? Answer: $2,000, and interest. 

¢. In what amount is defendant, Whitehurst, receiver, indebted to 
plaintiff? Answer: $2,000, with interest from 5 December, 1923. 

Upon the foregoing verdict, 1t was, on motion of counsel for plaintiff, 
ordered, considered and adjudged “that plaintiff recover of the defend- 
ants $2,000, with interest from 18 December, 1928, together with the 
costs of this action. The payment of this judgment by the defendants 
or either of them other than the defendant receiver, will entitle the 
defendants so paying to recover such dividend as may arise and accrue 
in the hands of the receiver in favor of the claim of the plaintiff.” 

From this judgment, both the defendants, D. W. and W. A. Cleve and 
the National Bank of New Bern, appealed to the Supreme Court. 


H.C. Carter and Ward & Grimes for plaintiff. 

W.C. Rodman and Guion & Guion for defendants, D. W. and W. A. 
Cleve. 

Henry P. Whitehurst and Ward & Ward for defendant, National 
Bank of New Bern. 


Connor, J. The original complaint in this action was filed on 23 
September, 1924. The defendants, D. W. and W. A. Cleve, demurred 
to said complaint, chiefly on the ground that the facts stated therein are 
not sufficient to constitute a cause of action against them. From judg- 
ment sustaining said demurrer, plaintiff appealed to this Court. The 
judgment was affirmed. JVorris v. Cleve, 193 N. C., 389, 187 S. E., 162. 
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It appeared upon the face of the complaint that plaintiff had dis- 
counted the note executed by said defendants and payable to his order, 
for value and before maturity, and that he was not the holder of said 
note at the date of the commencement of this action. It did not appear 
from the complaint that plaintiff was or had ever been the holder of 
the check drawn by the defendants on the Bank of Vanceboro, and 
payable to the order of the Bank of Washington. Nor did it appear 
that plaintiff had paid to the Bank of Washington the sum of $2,000, 
or any other sum, on account of his liability as an endorser’ on both the 
check and the note. It was, therefore, held that plaintiff had failed to 
state in his complaint facts sufficient to constitute a cause of action upon 
which he was entitled to recover of the defendants, D. W. and W. A. 
Cleve. Plaintiff was not the real party in interest with respect to the 
cause of action, if any, alleged in the complaint agai:st the said de- 
fendants. He could not, therefore, prosecute the action, upon the allega- 
tions of the complaint, for it is expressly provided by statute that every 
action must be prosecuted by the real party in interest, except as other- 
wise provided. C. S., 446. Plaintiff was neither the legal nor the 
equitable owner of any claim against the defendants, founded upon the 
facts alleged in the complaint; nor was he a trustee of an express trust. 
Chapman v. McLawhorn, 150 N. C., 166, 63 S. E., 721. 

The decision of this Court affirming the judgment of the Superior 
Court of Beaufort County, by which the demurrer to the complaint was 
sustained, was rendered on 23 March, 1927. The said decision was 
certified by the clerk of this Court to the clerk of the Superior Court 
of Beaufort County on the first Monday of April, 1927. C. S., 1417. 
Rule 38. At the April Term, 1927, of the Superior Court of Beaufort 
County, which began on 11 April, 1927, plaintiff moved for an order 
allowing him to amend his complaint. This motion was continued from 
the April Term to the May Term, 1927, of said court when it was heard 
by the judge presiding at said May Term. From his order allowing 
said motion, defendants, D. W. and W. A. Cleve, appealed to this Court. 
This appeal was dismissed on the ground that it was premature. Morris 
v. Cleve, 194 N. C., 202, 189 S. E., 230. We said that the proper pro- 
cedure was for the defendants to note an exception to the order, which 
they insisted was erroneous, and to appeal from the firal judgment, if 
adverse to them. The question as to whether there was error in the 
order allowing plaintiff to amend his complaint after it had been held 
that said complaint did not state facts sufficient to constitute a cause of 
action, 1s now properly presented to this Court for decision. Upon 
plaintiff’s motion made within ten days after the receipt by the clerk 
of the Superior Court of Beaufort County of the certificate from the 
elerk of this Court, showing that the judgment of said court sustaining 
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the demurrer to the complaint had been affirmed by this Court, the 
judge had the power, in the exercise of his discretion, to make the order 
allowing plaintiff to amend his original complaint. It is expressly so 
provided by statute. C. S., 515. This statute is in aid of an expeditious 
administration of justice and should be liberally construed and applied 
to the end that actions pending in the courts of this State to enforce 
rights alleged to have been violated or to redress wrongs alleged to have 
been committed, shall be tried on their merits and not dismissed because 
of defective pleadings. A defendant who has a good defense to an 
action is not ordinarily prejudiced by an amendment to the complaint 
therein, whereas a plaintiff may thereby be saved needless delay and 
useless expense. A demurrer too often serves no other purpose than 
merely to challenge the skill of the draughtsman of the complaint. 
When, as in the instant case, the court must, as a matter of law, sustain 
a demurrer to the complaint, on the ground that the facts stated therein 
are not sufficient to constitute a cause of action, the court ought to 
have, and by virtue of this statute, does have the power, in the exercise 
of its diserction, to permit an amendment to the complaint, and thus to 
expedite a trial on the merits of the controversy which has become the 
subject-matter of a civil action. A demurrer does not ordinarily deal 
with the merits of the controversy; it deals only with the sufficiency 
of the allegations of the complaint. Furniture Co. v. BR. #., 195 N. C., 
636, 1438 S. E., 242. 

There was no error in the order allowing plaintiff to amend his 
original complaint, after the demurrer of the defendants had been sus- 
stained by both the Superior Court and the Supreme Court. Assign- 
ments of error based on exceptions by both the appealing defendants 
to the order, are not sustained. 

After the original complaint had been amended by the plaintiff, 
pursuant to the order of the court, both the appealing defendants de- 
murred ore tenus to the complaint as amended, upon the ground that 
notwithstanding the allegations of the amendment, the facts stated 
therein are not sufficient to constitute a cause of action, in favor of the 
plaintiff and against said defendants. Im the original complaint it did 
not appear therefrom that plaintiff was the real party in interest with 
respect to cause of action alleged therein against the defendant. For 
this reason the demurrer was sustained. In the amendment to the com- 
plaint, it is alleged, in substance, that after the Bank of Washington 
had been notifiéd that the check drawn by defendants, D. W. and W. A. 
Cleve, on the Bank of Vanceboro, payable to the order of the Bank 
of Washington, had not been paid, because the draft drawn by the Bank 
of Vaneeboro, on the National Bank of New Bern, payable to the order 
of the Federal Reserve Bank of Richmond, had not been paid, the 
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plaintiff was required by the Bank of Washington, by reason of his 
liability as endorser of said check, to pay to said Bank of Washington 
the amount of said check, to wit: $2,000. Upon the facts alleged in the 
amendment to the complaint, plaintiff was subrogated to the rights of 
the Bank of Washington against the defendants. Plaintiff has acquired 
by subrogation the right to enforce the lability of defendants, if any, 
founded upon the facts alleged in the complaint. Graham v. Warehouse, 
189 N. C., 5338, 127 S. E., 540. It should be noted that neither of the 
defendants has demurred to the original complaint or to the complaint 
as amended, on the ground that there was a misjoinde: of parties, or 
of causes of action therein. C. S., 511. If the complaint was subject to 
demurrer on either of these grounds, the objection has been waived. 
C.§., 518. Each of the defendants has filed an answer to the complaint. 

Assignments of error based on exceptions by both the appealing de- 
fendants to the refusal of the court to sustain their separate demurrers 
ore tenus, to the complaint, cannot be sustained. The merits of the 
controversy between plaintiff and defendants, which is the subject- 
matter of this action, are presented for trial by the pleadings. 

The facts alleged in the complaint, and not denied in the answers 
of the defendants, and therefore admitted, are as follows: 

On 16 October, 1928, the defendants, D. W. and W. A. Cleve, who 
are residents of Vanceboro in Craven County, North Carolina, for value 
received, executed their note for the sum of $2,000, payable, sixty days 
after date, to the order of the plaintiff, who is a resident of Washington, 
in Beaufort County, North Carolina. 

For value and before its maturity, plaintiff, having first endorsed the 
said note, discounted the same at the Bank of Washington, of Wash- 
ington, N. C. The amount of said note was credited to the account of 
plaintiff, with said Bank of Washington. Defendants, D. W. and W. A. 
Cleve were notified by plaintiff that the Bank of Washington held said 
note, and that payment of same should be made to said bank, and not 
to plaintiff, 

On 4 December, 1923, defendants, D. W. and W. A. Cleve, having 
been advised by plaintiff that the Bank of Washingtcn had declined 
their request to renew said note or a part thereof, at its maturity, drew 
their check on the Bank of Vanceboro, N. C., for the sum of $2,000, 
payable to the order of the Bank of Washington, and sent same by mail 
to plaintiff, with the request that said check be delivered to the Bank 
of Washington, in payment of said note. When plaintiffs tendered said 
check to the Bank of Washington, as requested by said defendants, he 
was required by said bank to endorse the same, because of his liability, 
as endorser on the note. The check for $2,000, endorsed by plaintiff, 
was accepted by said bank, in payment of said note, on 6 December, 
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1923. The note marked “Paid, Bank of Washington,” was sent by 
mail to the defendants, D. W. and W. A. Cleve. 

The Bank of Washington, having accepted the check drawn by the 
defendants, D. W. and W. A. Cleve, on the Bank of Vanceboro, and 
endorsed by plaintiff, in payment of said note, forwarded the same by 
mail to the Federal Reserve Bank of Richmond, Virginia, for collection. 
The Federal Reserve Bank received said check and forwarded same by 
mail to the Bank of Vanceboro, for payment. The Bank of Vanceboro 
received said check, and charged same to the account of defendants, 
D. W. and W. A. Cleve. The said check marked “Paid,” was thereafter 
delivered by the Bank of Vanceboro to said defendants. 

On 10 December, 1923, the Bank of Vanceboro drew its check on the 
National Bank of New Bern of New Bern, N. C., payable to the order 
of the Federal Reserve Bank of Richmond, and forwarded same by 
mail to said Federal Reserve Bank in remittance of the proceeds 
of the check of defendants, D. W. and W. A. Cleve, payable to the 
order of the Bank of Washington. The Federal Reserve Bank received 
said check, and forwarded same to the National Bank of New Bern, 
for payment. The National Bank of New Bern received said check, 
on 12 December, 1923, and declined to pay same. The said check was 
protested for nonpayment on 13 December, 1923. Qn said day the 
Bank of Vanceboro closed its doors and ceased to do business. It was 
thereafter duly adjudged insolvent. 

The Bank of Washington was advised by the Federal Reserve Bank 
that the check drawn by defendants, D. W. and W. A. Cleve, and payable 
to its order, although duly presented for payment, had not been paid. 
The Bank of Washington thereupon charged the amount of said check, 
to wit, $2,000, to the account of plaintiff, because of plaintiff’s hability 
as endorser on said check, and also because of his liability as endorser 
on the note, for the payment of which said check had been delivered to 
said bank. Plaintiff admitted his liability to the Bank of Washington, 
and conceded the right of said bank to charge his account with the 
sum of $2,000, by reason of said liability. 

With respect to the liability of defendants, D. W. and W. A. Cleve, 
to the plaintiff for the sum demanded in this action, there was evidence 
tending to show not only the facts admitted in the pleadings, as above 
stated, but also that continuously from the date of their check on the 
Bank of Vanceboro, payable to the order of the bank of Washington, 
to the date on which the Bank of Vanceboro closed its doors and ceased 
to do business because of its insolvency, including the date on which 
said check was charged to their account, and marked “Paid,” by said 
bank, the said defendants had on deposit with said Bank of Vanceboro, 
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to their credit, and subject to their check, a sum largely in excess of 
the amount of said check. There was no evidence to the contrary. 

There was evidence also tending to show that continuously from the 
date of said check to the date on which the said Bank of Vanceboro 
closed its doors and ceased to do business, because of its insolvency, 
the said Bank of Vanceboro was open during banking hours, for the 
transaction of business, receiving deposits and paying checks in the usual 
course of business; that on the date of its receipt from the Federal 
Reserve Bank of Richmond of defendants’ checks for $2,000, payable 
to the order of the Bank of Washington, the Bank of Vanceboro had 
in its vaults, currency and cash, largely in excess of the amount of said 
check, which was available for its payment; and that in addition to 
said currency and cash, the said Bank of Vanceboro had at said date 
to its credit, and subject to its check or draft, in solvent banks, deposits 
in excess of the amount of said check, which were available for its 
payment. If payment of said check, in currency or in cash, or by check 
or draft on some correspondent bank, other than the National Bank 
of New Bern, had been demanded, on the day of its receipt through 
the mail from the Federal Reserve Bank, such payment could and 
would have been made by the Bank of Vanceboro. The books of the 
Bank of Vanceboro, on the date of its check on the National Bank of 
New Bern, payable to the order of the Federal Reserve Bank of Rich- 
mond, showed that said Bank of Vanceboro had to its eredit with the 
National Bank of New Bern, subject to its check or draft, a sum 
sufficient for the payment of said check. There was no evidence to the 
contrary. 

For the purpose of deciding the principal question presented for 
decision by the appeal of the defendants, D. W. and W. A. Cleve, it 
may be conceded that the check of the Bank of Varnceboro on the 
National Bank of New Bern, was duly presented for payment, and 
that upon such presentation the said check was not paid by the 
National Bank of New Bern. This question is presented by defendants’ 
assignment of error based on their exception to the refusal of the court 
to allow their motion, at the close of all the evidence, for judgment 
of nonsuit (C. §., 567), and may be stated as follows: Was the check 
of the defendants, D. W. and W. A. Cleve, on the Bank of Vanceboro, 
payable to the order of the Bank of Washington, upon the facts which 
all the evidence with respect to the lability of these defendants to 
plaintiff, in this action, tends to show, paid by the Bank of Vanceboro, 
with the result that said defendants were discharged as drawers of said 
check, and also as makers of the note executed by them, and held by the 
Bank of Washington, as a purchaser for value from plaintiff? 
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If said check was not paid, then the note remains due and unpaid, and 
defendants are liable not only as drawers of the check, but also as 
makers of the note. Bank v. Barrow, 189 N. C., 808, 127 8. E., 3. The 
check was accepted by the Bank of Washington in payment of the note, 
conditionally. There was no evidence of a special agreement by which 
the Bank of Washington accepted said check in payment of the note, 
absolutely. 

It 1s well settled as a general rule of law that a check when duly 
presented for payment, and accepted by the drawee bank, is payable in 
money. The payee or holder of the check has the right to demand of 
the drawee bank, when the check is accepted for payment, that payment 
shall be made in money. If the bank refuses to pay the check in money, 
the payee or holder may retain possession of the check, and hold the 
drawer hable for the amount thereof. If, however, the payee or holder 
accepts from the drawee bank payment in any medium other than 
money, and surrenders the check, as he may do, he does so at his risk, 
and not at the risk of the drawer. In such case, the drawer is discharged 
of hability on the check, just as if payment had been made in money, 
notwithstanding any loss which the payee or holder may thereafter 
sustain. The drawer of the check is discharged of lability when the 
check has been paid, either in money, or otherwise at the option of the 
payee or holder. 

In Federal Reserve Bank v. Malloy, 264 U. S., 160, 68 L. Ed., 617, 
31 A. L. R., 1261, it 1s held that the acceptance by a collecting bank, 
as agent for the payee or holder, of the check or draft of the drawee 
bank, in payment of the check of the drawer, has the effect of releasing 
the drawer; the drawer is thereby discharged, for the reason that as 
between him and the payee or holder his check has been paid. In the 
opinion in that case, the following quotation from Anderson v. Gul, 
19 Md., 317, 25 A. L. R., 200, 47 Am. St. Rep., 29, Atl., 527, 1s approved, 
as a correct statement of the law: 

“Now, a check on a bank or banker is payable in money, and in 
nothing else. Morse, Banks and Banking (2 ed.), 268. The drawer 
having funds to his credit with the drawee has a right to assume that 
the payee will, upon presentation, exact in payment precisely what 
the cheek was given for, and that he will not accept, in lieu thereof, 
something for which it had not beeu drawn. It is certainly not within 
his co1utemplation that the payee should, upon presentation, instead of 
requiring cash to be paid, accept at the drawer’s risk a check of the 
drawee upon some other bank or banker.” 

In (ty of Douglass v. Federal Reserve Bank of Dallas, 271 U. S., 
489, 70 L. Ed., 1051, it is held that payment of a check sent by a col- 
lecting bank to the drawce is effected by its debiting the drawer’s 
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account with its amount, stamping it “Paid,” returning it to the drawer, 
and forwarding its own check to the collecting bank for the amount. 
Upon the authority of Malloy v. Federal Reserve Bank, supra, it is said: 
“The check was paid, and the drawer and endorsers discharged.” 

A check is defined in the Uniform Negotiable Instruments Act, which 
has been enacted by the General Assembly of this State, as “a bill of 
exchange drawn on a bank payable on demand.” C. S., 3167. It is, 
therefore, an unconditional order in writing, addressed to a bank, signed 
by the drawcr, requiring the bank to which it is addressed, upon its 
presentation, and upon demand to pay a sum certain in money to the 
payee, or to his order or to bearer. C. S., 3108. The drawer, by drawing 
the check engages that on due presentment it will be paid in money, if 
such payment is demanded by the payee or holder, and that if it be 
dishonored by nonpayment, and the necessary proceedings on dishonor 
be duly taken, he will pay the amount of the check to the payee or 
holder. C. S., 8042. If the check is duly presented and paid by the 
drawee bank according to its tenor, the drawer is discharged. If the 
payee or holder waives his right to demand payment in money, and 
accepts payment from the drawee bank in any medium other than 
money, he does so at his risk, and not at the risk of the drawer. In the 
latter case, the drawer is discharged equally as in the former. If the 
law was otherwise, the drawer of a check could be held liable for the 
default not only of his drawee, but also of others of whose existence 
he was ignorant when he drew his check, and delivered it to his creditor. 

It is contended, however, that the rule recognized and applied by the 
Supreme Court of the United States that a check is payable only in 
money has been changed in this State by statute. Chapter 20, Public 
Laws 1921. 

It has been held that this statute, authorizing in certain instances 
payment of a check by the check or draft of the drawee bank on another 
bank, does not violate any of the provisions of the Constitution of the 
United States. Farmers & Merchants Bank v. Federal Reserve Bank, 
262 U.S., 649, 67 L. Ed., 1157. In the opinion in that case; in answer 
to the argument that the statute compels a Federal Reserve Bank to 
accept in payment of checks, drawn on banks in this State, exchange 
drafts on reserve deposits, whether good or bad, and, therefore, deprives 
such bank of its liberty to contract, it is said: “To this argument the 
answer is clear. The purpose of the statute, as its title declares, was 
to promote the solvency of banks. We should in the absence of con- 
trolling decisions by the highest Court of the State to the contrary, 
construe the statute not as authorizing payment in a ‘bac’ draft, but as 
authorizing payment in such exchange drafts only as had customarily 
been used in remitting for checks.” 
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When a drawee bank has accepted the check of its. depositor, which 
it has received through the mail, from the payee or holder, or from a 
collecting bank, and has charged the amount of said check to the de- 
positor’s account, the drawee bank becomes the debtor of the payee or 
holder, or of the collecting bank for the proceeds of the check. Corp. 
Com. v. Bank, 187 N. C., 697, 50 8. E., 308. By accepting the 
cheek, and charging its amount to the account of its depositor, the 
drawee bank has discharged its debt to its depositor, pro tanto. It 
is no longer the debtor of the drawer of the check, for the amount 
thereof; it has become the debtor of the owner of the check. When 
the bank in discharge of its hability to the owner of the check, for 
the amount thereof, remits the proceeds of the collection made by it, 
to the owner of the check, by its check or draft on another bank, 
such check or draft 1s in payment of its debt to such owner, and not 
in payment of a debt of the bank to the drawer of the check. The 
eheek or draft forwarded in payment of its debt, is a conditional pay- 
ment, only; 1f such check or draft is not paid, upon due presentment, 
and is therefore “bad,” the bank, as drawer of the check, is hable not 
only on the check, but also for its debt to the owner of its depositor’s 
check. The well settled principle that in the absence of a special agree- 
mcut to the contrary acceptance of a check does not operate as payment 
of a debt, unless the check 1s paid, is appheable to the exchange check 
or draft, and not to the check of the depositor, which the bank has 
accepted and charged to his account. We do not construe the statute as 
authorizing a bank in this State to pay its debt by a “bad” check or 
draft. A creditor of the bank who accepts its check or draft in pay- 
ment of its debt to him, upon nonpayment of such check, may hold 
the bank hable either on the check, or on the debt. The relationship of 
debtor and creditor, with respect to the amount of the check, between 
the bank and its depositor was ended when the bank charged the check 
to the account of the depositor, the bank at the time having money in 
its possession sufficient and available for the payment of the check. 
The depositor’s check having been paid, the bank becomes the debtor 
of the owner of the check, for its amount. 

In Clere v. Craven Chemical Co., 18 Fed. (2d) 711, 52 A. L. R., 980, 
the United States Circuit Court of Appeals, Fourth District, recognizes 
the general rule that acceptance of the check or draft of the drawee bank, 
in payment of a check drawn on such bank, operates as payment of the 
check, and discharges the drawer of the check from further hability. In 
the opinion in that case, it is said that “the reason of the rule is that 
a check 1s payable only in cash, and if the holder accepts something 
other than cash, he assumes the risk incident thereto and 1s estopped 
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to deny payment as against the drawer.’’ It is held, however, that this 
rule has been changed by statutes in this State, and that as the drawer 
of the check did not specify in the face of the check that payment should 
be made in cash, he must be held by reason of the statute to have 
impliedly agreed that the drawee bank might pay the check by an 
exchange draft on reserve deposits, 1f the check should be presented 
by or through a Federal Reserve Bank. It is said: “The Reserve Bank 
could not require payment in any other medium, Federal Land Bank 
v. Barrow, 189 N. C., 303, 127 S. E., 3. The Reserve Bank, therefore, 
presented a check which, under the law, the Bank of Vanceboro was 
authorized at its option to treat as an order for an exchange draft. 
When it exercised this option, and gave an exchange draft pursuant to 
the order, was such draft payment, when not itself paid? We think not.” 

Section 2, chapter 20, Public Laws 1921 (3 C.S., 220a¢.), which is the 
only provision of the statute pertinent to a decision of the question here 
presented, is as follows: 

“In order to prevent accumulation of unnecessary amounts of cur- 
rency in the vaults of the banks and trust companies chartered by this 
State, all checks drawn on said banks and trust compan:es shall unless 
specified on the face thereof to the contrary by the maker or makers 
thereof, be payable at the option of the drawee bank, in exchange drawn 
on the reserve deposits of said bank, when any such cheek is presented 
by or through any Federal Reserve Bank, postoffice or express company, 
or any respective agents thereof.” 

This statute being in derogation of a general rule of law should be 
construed strictly. Price v. Kdwards, 178 N. C., 493, 101 S. E., 33. In 
the opinion in the cited ease, Walker, J., quotes with approval from 
Black on Interpretation of Laws, page 367, as follows: “It is a rule 
generally observed (except where prohibited by statute), that acts of the 
Legislature made in derogation of the common law will rot be extended 
by construction; that is, the Legislature will not be presumed to intend 
mnoyations upon the common law, and its enactments will not be ex- 
tended im directions contrary to the common law, further than indicated 
by the express terms of the law, or by fair and reasonable tmnplicacions 
from its nature or purpose or the language employed.” 

cs said by Parker, Circuit Judge, in Cleve v. Craven Chemical Com- 
pany, supra: “The history and purpose of the act, and particularly of 
this section (section 2, quoted in the opinion) are clearly set forth in the 
opinion of Mr. Justice Brandcis in Farmers & Merchants Bank vt. 
Federal Reserve Bank, supra.” The statute was enacted to relieve banks 
and trust companies, chartered by this State, of embarrassments growing 
out of the policy theretofore pursued by the Federal Reserve Bank of 
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Richmond, with respect to the collection by said reserve bank of checks 
drawn on said banks and trust companies. The statute does not dea 
with or purport to deal with the rights or liabilities of depositors who 
in the transaction of their business draw checks on their deposits with 
said banks and trust companies. Neither their rights nor their liabilities 
with respect to their checks are affected by the statute. The purpose 
of the statute, and its only effect, is to confer upon banks and trust com- 
panies chartered by this State, the right, in certain instances, to pay 
checks drawn on them in a medium other than money, and to deprive 
the payee or holder of such checks of the right to demand payment in 
money. 

When a depositor therein draws his cheek on a bank or trust company, 
chartered by this State, and delivers same to the payee, the general rule 
of law that such check is payable, upon due presentineut, in money, or 
at the option of the payee or holder, in a medium other than money 
such payment being at the risk of the payee or holder, and uot at the 
risk of the drawer—is in force in this State. The general rule of law 
is not changed by the statute, as we construe its provisions. The con- 
struction to the contrary in Cleve v. Craven Chemical Company, supra, 
does not seem to us, after full and careful consideration, to be sustained 
by the authorities, or to be supported on principle. 

The payee or holder of a check drawn on a bank or trust company, 
chartered by this State, may or may not, at his option, cause the check 
to be presented for payment “by or through a Federal Reserve Bank, 
postoffice or express company, or any respective agents thereof.” If the 
check is presented for payment, in person, or by an agent for collection 
other than as prescribed by statute, payment in money may be required; 
it is only when the check is presented “by or through a Federal Reserve 
Bank, postofice or express company, or any respective agent thereof,” 
that payment may be made, at the option of the drawee bank, in ex- 
change drawn on the reserve deposit of said bank. It is true that under 
the statute, the drawer has the right to specify on the face of the check, 
that payment shall be made in money, and that in this case, the drawee 
bank or trust company, must pay in Money, in any event. llowever, 
the payee or holder has the option to determine the ageney by which 
presentment shall be made. If he selects as his agent for collection a 
Federal Reserve Bank, he impliedly authorizes such agent to accept in 
payment the check of the drawee bank on another bank. This he does 
at his own risk, and not at the risk of the drawer of the check. When 
the drawee bank has to the credit of the drawer funds sufficient and 
available for the payment of his check, and accepts and charges the 
check to the drawer’s account, the check is paid, and the drawer is dis- 
charged of ability not only on the check, but also for the debt in pay- 
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ment of which the check was drawn and delivered. Dewey Bros, v. 
Margolis, 195 N. C., 307, 142 S. E., 22; Quarles v. Taylor, 195 N. C., 
313, 142 S. E., 25. 

There was error in the refusal of the court to allow the motion of 
defendants, D. W. and W. A. Cleve, at the close of all the evidence, 
that the action as against them be dismissed as of nor.suit. For this 
error the judgment that plaintiff recover of the defendants, D. W. and 
W. A. Cleve, the sum of $2,000, and interest, must be reversed. 

The facts alleged in the original complaint, as constituting plaintiff's 
cause of action against the defendant, the National Bank of New Bern, 
are as follows: 

“Sec. 38. That a certain draft drawn by the Bank of Vanceboro, as 
agents of the defendants, Cleves, and by their consent and intended by it 
to be in payment of said check, was presented to the defendant, the 
National Bank of New Bern, on or about 18 December, 1923, and 
refused payment. 

“Sec. 4. That he is informed and believes and alleges that it was 
the duty of the said National Bank of New Bern to pay said draft at 
the time it was received, and that its failure to do so was wrongful 
and unlawful, and directly caused the loss to the plaintiff hereinafter 
set out.” 

At May Term, 1928, during the trial of the action, plaintiff was per- 
mitted, over the objection of said defendant, to amend paragraph four of 
his complaint by adding thereto the following: 

“It (the National Bank of New Bern) having in fact accepted the 
same by entering it on the books as a charge against the Bank of Vance- 
boro, and eredited it to the sender, and held it for more than 24 hours 
thereafter during which it failed and refused to return it accepted or 
nonaccepted.” 

There was no error in the order permitting the plaintiff to amend 
his complaint. The effect of the amendment was to aid a defective state- 
ment of a good cause of action alleged in the complaint, and not to 
allege a new cause of action. Amendments to pleadings are ordinarily 
within the discretion of the court. C. S., 547. It is said in Lefler v. 
Lane, 170 N. C., 181, 86 S. E., 1022, that under our present system of 
procedure “the power of amendment has been very broadly conferred 
and may and ordinarily should be exercised in furtherance of justice, 
unless the effect is to add a new cause of action or change the subject- 
matter thereof, and our cases on the subject hold that, when the amend- 
ment is germane to the original action, involving substantially the same 
transaction, and presenting no real departure from the demand as orig- 
inally stated, it shall, when allowed, have reference by relation to the 
original institution of the suit.” See cases cited by Hoke, J. 
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Defendant, the National Bank of New Bern, filed an answer in which 
it specifically denied the allegations of the fourth paragraph, as amended. 
There was conflicting evidence relative to the fifth issue, which involves 
the questions presented by the pleadings as to the liability of the defend- 
ant, the National Bank of New Bern. This evidence was submitted to 
the jury under instructions which are full, clear and free from error. 
The evidence for the plaintiff tended to show that when it received the 
check drawn by the Bank of Vanceboro on it, the National Bank of 
New Bern charged the saine to the account of said Bank of Vanceboro, 
in due course of business; that said charge remained on the books of the 
National Bank of New Bern until the next day; and that because of the 
refusal in the meantime of the National Bank of New Bern to extend 
further credit to the Bank of Vanceboro, on collaterals in the hands of 
said National Bank of New Bern, the Bank of Vanceboro closed its doors 
on the next day. The charge against the Bank of Vanceboro of the 
amount of its check, was marked “error,” on the next day, and its draft 
was protested. Although there was evidence on behalf of the defendant 
in contradiction of the evidence of the plaintiff, tending to show that 
the draft of the Bank of Vanceboro was accepted and paid by the 
National Bank of New Bern, and that the National Bank of New 
Bern thus collected the draft and failed to remit the proceeds, the jury 
found in accordance with the contentions of the plaintiff, as shown by 
the answer to the fifth issue. 

Assignments of error relied upon by the National Bank of New Bern 
on its appeal to this Court have been carefully considered. They can- 
not be sustained. The judgment that plaintiff recover of said defendant 
the sum of $2,000, and interest is affirmed. 

Lhe receiver of the Bank of Vanceboro has not appealed from the 
judgment that plaintiff recover of him the sum of $2,000 and interest. 
As the jury found that the check of the Bank of Vanceboro on the 
National Bank of New Bern was paid, and that said bank is now in- 
debted to the plaintiff for the proceeds of said check, it would seem 
that the judgment against the receiver is not consistent with the judg- 
ment against the National Bank of New Bern. This matter is not, how- 
ever, presented on the record. 

Our conclusion is that the judgment against defendants, D. W. and 
W. AA. Cleve must be reversed; and that on the appeal of the defendant, 
the National Bank of New Bern, there is no error. 

Reversed in appeal of D. W. and W. A. Cleve. 


No error in appeal of First National Bank of New Bern. 
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W. L. BROWN v. C. M. SHEETS, W. G. LINDSAY anp ARCHIE 
HLLEDGE, TRustTes. 


(Filed 22 May, 1929.) 


1. Appeal and Error J c—Findings of fact supported by sufficient evidence 


will be sustained. 

Where the trial court is authorized to find the issuable facts in contro- 
versy in lieu of a jury, his findings supported by sufficient legal evidence 
will be sustained on appeal. 


2. Same—Finding that jury trial was waived controlling on appeal in 


absence of proof to the contrary by appellant. 


Where the statute authorizing the establishment of a county court pro- 
vides that a party waives his right to a jury trial unless he demands it, 
the finding of the court that a jury trial had been expressly waived by 
the parties litigant will be controlling on appeal, the presumption being 
in favor of the correctness of the proceedings with the burden of showing 
error on the appellant. 


8. Mortgages H m—Subsequent purchaser without notice of irregularities 


in foreclosure sale takes title free from infirmities. 


The sale of land under foreclosure of a mortgage or deed of trust is only 
vyoiduble for failure to advertise for the period of time fixed by law, and 
the innocent purchaser at the foreclosure sale, without notice of an irregu- 
larity, acquires the absolute title which he may convey to another who 
likewise holds it unaffected by the infirmity, if he has not participated 
in the fraud or irregularity. 


4, Mortgages H p—Mortgagor not entitled to have sale set aside for 


irregularities as against purchaser for value without notice. 


Where lands have been foreclosed under mortgage or deeds of trust and 
many times resold under the provisions of C. 8., 2591, and the owner of 
the equity of redemption has not protected himself at tha sales, he may 
not have the deed at the final foreclosure sale set aside for irregularity 
when the last purehaser is an innocent purchaser for value in good faith. 


5. New Trial B g—Newly discovered evidence must not be merely ac- 


cumulative to entitle movant to new trial. 


The party moving for a new trial upon the ground of newly discovered 
evidence must show to the sound diseretion of the trial court, its mate- 
riality and competency, and that he was not guilty of lazhes in not dis- 
covering it in time for introduction at the trial, and that the evidence is 
not merely cumulative and its reception would probably change the 
verdict as rendered. 


Appray by plaintiff from Moore, J., at ............ Term, 1929, of For- 
syTty. No error. 

This action was tried in the County Court of Forsyth County, N. C., 
before Judge Oscar O. Efird. The following judgment was rendered: 
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“This cause coming on to be heard, and being heard at 15th October, 
1928, Term of the Forsyth County Court, and neither the plaintiff nor 
the defendants in their pleadings, having asked for jury trial, and both 
the plaintiff and the defendants having in open court, through their 
respective counsel, entered of record consented that a jury should be dis- 
pensed with, and that the judge of the Forsyth County Court should find 
the facts in the case, and on such findings of fact should enter a judgment 
in accordance with law, such agreement being made in the presence of all 
parties to the action, and both the plaintiff and the defendants having 
introduced evidence, and having argued the case, thereupon the court 
makes the following findings of fact, such findings of fact being in addi- 
tion to the formal admissions made by the parties in open court: 

Finding No. 1: The plaintiff, W. L. Brown, through his agent, J. G. 
Nance, became the last and highest bidder at the foreclosure sale held 
on 9 September, 1925. 

Finding No. 2: Such bid made by the plaintiff, through his agent, 
J. H. Nance, was made in bad faith, and for the purpose of wrongfully 
delaying and preventing the foreclosure of the deed of trust, and with- 
out intent to comply with the terms of such bid. 

Finding No. 3: The sale held on 2 December, 1925, was advertised by 
the trustee under the order of the clerk of Superior Court dated 20 Octo- 
ber, 1925, by the publication of a notice in the Pwen-Coty Sentinel, a 
newspaper published in Forsyth County, on the 18th and on the 25th 
days of November, 1925, and also by posting such notices at the court- 
house door and three other public places in Forsyth County for fifteen 
days prior to such sale, such notice being in due form, and such notice, 
both as to form and manner of publication, complying with the terms 
of the order of resale of the clerk of the Superior Court for Forsyth 
County, dated 20 October, 1925. The sale on 2 December, 1925, was 
held on Wednesday, and was the third day of a term of the Superior 
Court for Forsyth County. 

Finding No. 4: C. M. Sheets, one of the defendants, became the pur- 
chaser from Mock and Wiseman, the purchasers at the foreclosure sale, 
of the lands described in the complaint for a valuable consideration 
($1,433.66) in good faith, and without knowledge of any irregularities 
in the foreclosure proceedings. 

Finding No. 5: The defendant, W. G. Lindsay, thereafter became the 
purchaser from C. M. Sheets of the part of the lands described in the 
complaint for a valuable consideration, with notice that the foreclosure 
sale of 2 December had been advertised by notices published in the news- 
paper for only once a week for two weeks preceding the sale; and with 
notice that the plaintiff claimed the sale and had been irregularly held 
and that the plaintiff claimed to be the owner of the property; that the 
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said W. G. Lindsay did not in any way participate in the manner or 
method of advertising such resale, or any irregularities connected there- 
with. 

Finding No. 6: That there was a delay and a postponement of the 
resale advertised for 5 November, 1925, such delay being granted at the 
request of the plaintiff, and that such delay was not a waiver or condona- 
tion of the conduct of the plaintiff in bidding in bad faith at the sale 
held on 9 September, 1925, as set out in findings of fact No. 2. 

Finding No. 7: That the deed of trust under which suck. property was 
sold, same being recorded in the registry of Forsyth County, Book of 
Deeds of Trust 176, page 132, secured a note in the sum of $1,007.50 
with interest; that the same was past due and unpaid; that at the re- 
quest of the holders of said note (Mock and Wiseman), the trustee, 
A. R. Bridgers, duly advertised said property for sale in April, 1925, 
and thereafter on increased bids being filed with the clerk of the Supe- 
rior Court for Forsyth County, several resales were duly ordered by 
said clerk and duly advertised, and that a resale was duly ordered by 
the clerk of the Superior Court for Forsyth County to be held on 9 Sep- 
tember, 1925, and such sale was duly advertised. And, that as a matter 
of law, all proceedings were regular up to and through the sale of 
9 September, 1925, except as appears in the second finding of fact above. 

The above findings of fact cover all issues raised by the pleadings or 
tendered by either party to the action, except the issues tendered by 
defendant, Lindsay, relating to betterments. 

On such findings of fact the court orders, adjudges and decrees, that 
the plaintiff take nothing by his action, and that the same be dismissed, 
and the costs be taxed against the plaintiff: 

Further, that the court orders, adjudges and decrees that the title of 
C. M. Sheets and W. G. Lindsay in and to the lands described in the 
complaint is good, and that the plaintiff, W. L. Brown, has no right, 
title, interest or estate whatsoever in or to said lands; that all claims of 
the said W. L. Brown in or to such lands are hereby adjudicated and 
resolved against him, and that insofar as the said W. L. Brown is con- 
cerned the title and estate of the said defendants under their respective 
deeds referred to above are hereby quieted and declared tc be valid.” 

Numerous exceptions and assignments of error were made and on 
appeal to the Superior Court the following judgment was rendered: 
“This cause coming on to be heard before his Honor, Walter E. Moore, 
judge, on appeal from the Forsyth County Court, from a judgment in 
favor of the defendants, and the court having heard argument of counsel 
and having considered the exceptions of the plaintiff as appear in the 
record and having found that none of the exceptions of the plaintiff 
constitute reversible error and that the judgment of the Forsyth County 
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Court should be affirmed: It is, therefore, ordered, adjudged and decreed 
that each and every one of the exceptions of plaintiff are overruled and 
the judgment of the Forsyth County Court is hereby affirmed; and it is 
ordered that the action be remanded to the Forsyth County Court for 
disposition 1n accordance with this judgment, and that the costs of the 
appeal be taxed against the plaintiff.” 

From this judgment the plaintiff, appellant, made numerous excep- 
tions and assignments of error and appealed to the Supreme Court. 


Richmond Rucker and John J. Ingle for plaintcff. 
Parrish & Deal and W. T. Walson for defendants. 


CrarKkson, J. The main and material question: Plaintiff, appellant, 
excepts and assigns error to the refusal of the court to grant the plain- 
tiff’s motion for judgment on the pleadings: “The appellant contends 
that judgment for the plaintiff on the pleadings should have been 
granted for the reason that the answer and further defense clearly show 
that the sale under foreclosure was irregular and that from the records 
incorporated by reference in their pleadings the defendants had notice 
or acted in bad faith in acquiring the property.” We cannot so hold. 
The record discloses that the court below found the facts to the con- 
trary and there was sufficient evidence to sustain the findings. Jn the 
Matter of Assessment Against R. R., 196 N. C., at p. 758-9. 

Chapter 520, Public-Local Laws of 1915, sec. 3(a), the act establish- 
ing the Forsyth County Court provides: “That in the trial of civil cases 
in said court either the plaintiff at the time of filing the complaint or 
the defendant at the time of filing the answer may in his pleadings de- 
mand and have a jury trial as provided in the trial of causes in the 
Superior Court; that failure to demand a jury trial at the time herein 
provided shall be deemed a waiver of the right to a trial by jury; that 
the judge of said court, when in his opinion the ends of justice would 
be best served by submitting the issues to the jury, may have a jury 
called of his own motion and submit to it such issues as he may deem 
material.” 

Under the statute, neither party requested a jury trial. The judg- 
ment of the Forsyth County Court so finds and further that the agree- 
ment to walve a jury trial was “entered of record.” C.S., 568. Morris 
v. Bogue Corporation, 194 N. C., 279; Burlington Hotel Corp. v. Dixon, 
196 N. C., 265. The presumption is that the proceedings in the court 
below are correct and the appellant must show error. Parker v. Debnam, 
195 N.C., at p. 60. 

The record “imports verity.” S. v. Wheeler, 185 N. C., 670; S. v. 
Palmore, 189 N. C., 538; S. v. Berry, 190 N. C., 363. 


272 IN THE SUPREME COURT. [197 





BRown v. SHEETS. 


The court below found: C. M. Sheets, one of the defendants, became 
the purchaser from Mock and Wiseman, the purchasers at the fore- 
closure sale, of the lands described in the complaint for a valuable con- 
sideration ($1,433.66) in good faith, and without knowledge of any 
irregularities in the foreclosure proceedings. 

In Jenkins v. Griffin, 175 N. C., 184, 186, it is said: “The presump- 
tion of law is in favor of the regularity in the execution cf the power of 
sale; and if there was any failure to advertise properly the burden was 
on defendant (here on plaintiff) to show 1t.” Douglas ». Rhodes, 188 
N. C., at p. 584. 

In Hinton v, Hall, 166 N. C., p. 480, it was said: “It was true that 
failure to advertise according to the terms of the power of sale mvali- 
dates the sale, Hubanks v. Becton, 158 N. C., 230. But it is said that 
such sale is not absolutely void, but will pass the legal title. Hubanks v. 
Becton, supra; Brett v. Davenport, 151 N. C., 58. While such sale 
would be set aside as to the purchaser, a subsequent or semote grantee 
without notice and in good faith takes a good title against such defects 
or irregularities in the sale of which he had no notice. 27 Cyc, 1494.” 
Whitley v. Powell, 191 N. C., at p. 477; 19 R. C. L., 623. 

The defendant, Sheets, therefore, got a good title because the court 
below found that he was a bona fide purchaser from the purchasers at 
the foreclosure sale for value, and without notice of any irregularities. 
As to the defendant, Lindsay, to whom Sheets subsequently sold a part 
of these lands, the court has found on disputed evidence that Lindsay 
had been informed that there were claims of irregularities in the fore- 
closure prior to the time he purchased. This is immaterial, because 
once Sheets had acquired good title, he had the right to convey good 
title to any one who had not participated in any wrongdoing. If this 
was not so a bona fide purchaser for value without notice would have 
the title to his land “bottled up.” 

2 Pomeroy’s Equity Jurisprudence (4 ed.), sec. 754, states the rule 
as follows: “There are two special rules on the subject waich have been 
settled since an early dav; one being a mere application of the general 
doctrine, and the other a necessary inference from it. The first is, that 
if a second purchaser for value and without notice purchases from a 
first purchaser who is charged with notice, he thereby becomes a bona 
fide purchaser and is entitled to protection. This stat2ment may be 
generalized. If the title to land, having passed through successive gran- 
tees, and subject in the hands of each to prior outstanding equities, 
comes to a purchaser for value and without notice, it is at once freed 
from these equities; he obtains a valid title, and, with a single excep- 
tion, the full power of disposition. This exception is, that such a title 
cannot be conveyed, free from the prior equities, back to a former owner 
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who was charged with notice. If .\., holding a title affected with notice, 
conveys to L., a bona fide purchaser, and afterwards takes a reconvey- 
ance to himself, all the equities revive and attach to the land in his 
hands, since the doctrine requires not only valuable consideration and 
absence of notice, but also good faith. The second rule is, that if a 
second purchaser with notice acquires title from a first purchaser who 
was without notice, and bona fide, he succeeds to all the rights of his 
immediate grantor. In fact, when land once comes, freed from equities, 
into the hands of a bona fide purchaser, he obtains a complete jus dis- 
ponendi, with the exception last above mentioned, and may transfer a 
perfect title even to volunteers.” 

In Phillips v. Buchanan Inmber Co., 151 N. C., at 521, this Court, 
speaking to the subject, said: “Besides, a purchaser for value from one 
whose deed was procured by fraud gets a good title if he has no notice 
of the fraud. Odom v. Riddick, 104 N. C., 515, and cases there cited. 
Even a purchaser with notice of the fraud from an innocent purchaser 
without notice gets good title. Glenn v. Bank, 70 N. C., 205; Fowler v. 
Poor, 93 N. C., 466.” 

It appears from the record that numerous resales of the property in 
controversy were had in accordance with C. 8., 2591. It is alleged by 
defendants “more than ten times being advertised, each time for sale 
and resale, according to law.” This matter has been recently discussed 
in Hanna v. Car. Mortgage Co., ante, 184. We need not repeat. It is 
there said that “{[t is a statute that does not hurt the mortgagee, but 1s 
beneficial to the mortgagor and often saves mortgaged property from 
being sacrificed.” The plaintiff had opportunity, time and time again, 
to bid on the property in controversy at'resales, and as the holder of the 
equity of redemption to protect himself. He slept on his rights ana, 
although a hardship, we cannot change well settled principles of law. 
“Tfard cases are the quicksands of the law.” Leak v. Armfield, 187 
N.C., 625. 

The plaintiff's motion for a new trial on the ground of newly discov- 
ered evidence cannot be allowed. We have read the affidavits carefully. 
The law in regard to newly discovered evidence is well stated in Johnson 
vu. R. RB. 1638 N. C., at p. 453: “Applications of this kind, as we have 
held, should be carefully scrutinized and cautiously examined, and the 
burden is upon the applicant to rebut the presumption that the verdict 
is correct and that there has been a lack of due diligence. 14 Am. and 
Eng. Ene. Pl. and Pr., 790. We require, as prerequisite to the granting 
of such motions, that it shall appear by the affidavit: (1) That the wit- 
ness will give the newly discovered evidence; (2) that it is probably 
true; (3) that it is competent, material and relevant; (4) that due dili- 
gence has been used and the means employed, or that there has been no 
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laches, in procuring the testimony at the trial; (5) that it is not merely 
cumulative; (6) that it does not tend only to contradict a former witness 
or to impeach or discredit him; (7) that it is of such a nature as to show 
that on another trial a different result will probably be reached and 
that the right will prevail,” citing numerous authorities. 

This decision has been cited time and time again. The newly discov- 
ered evidence is merely cumulative. 

As to the regularity of the sale, for the reasons given on the other 
aspects of the case, it is not necessary to consider, but see Gudlford v. 
Georgia Co., 109 N. C., 310; Whitley v. Powell, 191 N. C., 476. 

From a thorough examination of the record, carefully prepared briefs 
and affidavits on the motion, we can find in law 

No error. 





SALLIE H. JONES, ADMINISTRATRIX C, T. A. OF THE LAST WILL AND TESTA- 
MENT OF 8. V. PICKENS, DECEASED, AND AS COMMISSION::R APPOINTED BY 
THE CotrtT, vy. C. 8S. FULLBRIGHT axnp MICHAEL SCHENCK, EXEcUTORS 
OF THE LAST WILL AND TESTAMENT OF CORNELIA 8S. PICKENS, DECEASED, 


(Filed 22 May, 1929.) 


1. Gifts A b—Certificate of deposit in husband's name, payable to hus- 
band's or wife’s order is not gift inter vivos to wife. 

A certificate of deposit issned by a bank in the name of the husband, 
payable to his or his wife's order on return of the certificate properly 
endorsed, creates an agency in the wife to withdraw the money which is 
revoked at the death of the husband, and does not operate as a gift inter 
viVvos. 


2. Same—Deposit in name of husband, payable to order of husband or 
wife does not fall within provisions of C. S., 230. 


The certificate of deposit by a bank in the name of the husband, pay- 
able to himself ‘‘or’ his wife does not fall within the provisions of C. 8., 
230, the statute applying only where the deposit is made in the names of 
two persons and payable to either, nor can construing the word “or” as 
meaning “and” have the effect of creating a tenancy in common. 


3. Wills E b—Wife takes only life estate in personalty bequeathed to her 
for life with power of disposition during her life. 

A bequest to the wife by her husband of all his personal property dur- 
ing her life, to dispose of as she may see fit, and such not disposed of to 
be sold after her death, with limitation over to his and her heirs, does not 
give the wife the power to dispose of any of the property by will. 


4, Same—Certificate of deposit in husband’s name, payable to husband 
or wife, does not operate to enlarge life estate in personalty to her. 


Where a certificate of deposit issued by a bank in effect creates an 
agency in the wife to withdraw the money during her husband’s lifetime, 
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it cannot be held that the provisions in the husband’s will bequeathing 
his personalty to her for life to dispose of as she pleased during her life, 
with limitation over, enlarges the wife’s life estate or gives her the power 
of disposition by will. 


AppEAL by defendants from MacRae, Special Judge, at March Term, 
1929, of Hzunprerson. Affirmed. 

The material facts are admitted. S. V. Pickens died on 19 June, 
1919, leaving a will in which he appointed as executrix his wife, Cor- 
nelia S. Pickens, who duly qualified as such on 28 July, 1919. On 
26 April, 1919, S. V. Pickens deposited in the Citizens National Bank 
of Hendersonville the sum of $13,194.66, for which he received from 
the bank four certificates of deposit in the respective sums of $6,679.66, 
$5,315, $1,000, and $200. Each certificate was in the following form: 


“Tire CirizENs NATIONAL BANK 
of Hendersonville, N. C. 


HENDERSONVILLE, N. C., 26 April, 1919. 
Phe Citizens National Bank. 

This 1s to certify that 8S. V. Pickens has deposited in this bank six 
thousand, six hundred seventy-nine dollars sixty-six cents ($6,679.66). 
Not subject to check. Payable to the order of self or Cornelia S. 
Pickens, his wife, on the return of this certificate properly endorsed with 
interest at the rate of 4 per cent per annum if left on deposit three 
months or longer. Interest to cease after twelve months unless renewed. 
No. 3424. C. S. Funisricut, Cashter.” 


Cornelia S. Pickens as executrix collected from the bank $13,332.50, 
the face of the certificates with interest. She claimed one-half this 
amount ($6,666.25) as her individual property because the certificates 
were “payable to the order of self or Cornelia S. Pickens, his wife,” 
and charged herself as executrix with the other half. Out of the half 
with which she thus charged herself she paid claims against her hus- 
band’s estate, the costs of administration, $1,000 for the gravestone, $50 
as a legacy to John C. Pickens, aggregating $3,819.33, leaving of this 
fund $2,846.42. She placed this balance, together with $1,016.66, which 
she had received from other securities, with the $6,666.25 which she 
claimed independently of the will, making a total of $10,529.33. During 
her lifetime she used all this sum except $3,200, with which she bought 
sixteen shares of the capital stock of the Citizens National Bank of Hen- 
dersonville, at $200 a share, issued in her name. 

At the time of his death 8. V. Pickens owned sixteen shares of the 
capital stock of this bank, and Mrs. Pickens as executrix caused these 
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shares to be transferred from his name to hers on 13 December, 1921. 
The estate of S. V. Pickens has no other personal property. 

Cornelia S. Pickens died 7 January, 1928, leaving a will in which 
the defendants were named as her executors. They qualified on 10 
January, 1928. In her will she devised and bequeathed real and per- 
sonal property. The plaintiff qualified as administratrix c. t. a. of 
S. V. Pickens on 14 November, 1928, and was appointed commissioner 
on 19 January, 1929, pursuant to a provision in the fourth item of his 
will. The fourth and fifth paragraphs of his will are as follows: 

“4th, I hereby give and bequeath unto my dear wife, Cornelia 8. 
Pickens, for her natural life all my personal property of whatsoever kind, 
not specifically and otherwise disposed of in this will, either hereinbe- 
fore or hereafter; to be used and disposed of by her as she may see fit 
during life, but whatever of this said personal property bequest, the 
proceeds thereof & of the cash hereinafter specifically given her, on hand 
at her death and the proceeds of the same not disposed of by her before 
death, shall be collected and sold for cash by a commissioner appointed 
by the Superior Court of Henderson County without unnecessary delay 
and after payment of the necessary expenses pay the balence one-half to 
the heirs of my said present wife and one-half to the heirs of my sisters 
Rachel Wild and Elizabeth Wild—both dead—15 to each. set. 

“Sth. I also give and bequeath to my dear wife, Cornelia S. Pickens, 
of the cash on hand and in the banks the sum of eight thousand dollars 
to include the bal of $1,000 due on the Hurt mortgage and note in which 
she is named as a party and as a survivor owns it. The cost of stone for 
grave to be credited on this bequest to her. She my said wife, Cornelia 
S. Pickens accepts the gifts, bequests &te. contained in this will with 
all its conditions in lieu of and in full satisfaction of dower and all other 
claims by reason of our relation as man and wife not specified.” 

The plaintiff contends that the bank stock belongs to the estate of 
S. V. Pickens and the defendants contend that it belongs to the estate of 
Cornelia S. Pickens. Judge MacRae held that the plaintiff in her 
capacity as executrix and commissioner is the owner of the thirty-two 
shares of the capital stock of the Citizens National Bank of Henderson- 
ville and is entitled to recover them from the defendants. The defend- 
ants excepted and appealed. 


Shipman & Arledge for plaintrff. 
G. H. Valentine for defendants. 


Apams, J. The ultimate question is whether the title to the thirty- 
two shares of stock in the Citizens National Bank of Hendersonville is 
in the plaintiff as the representative of S. V. Pickens or in the defend- 
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ants as the representatives of his wife. The answer depends upon the 
interpretation of the testator’s will and the legal significance of the cer- 
tificates of deposit. 

The bank certified that S. V. Pickens had deposited the money and 
that it was “payable to the order of self or Cornelia S. Pickens, his 
wife.” The defendants say (1) that in effect the deposits were made in 
the names of both the husband and the wife, were payable to either, and 
upon the death of the husband were payable to the wife without regard 
to any provision in the husband’s will; or (2) if this position is un- 
sound, that the word “or” should be construed to mean “and,” thereby 
giving to the wife a one-half interest in all the deposits. 

The appellants cite C. S., 230 as supporting their first contention; 
but this section applies only when the deposit is made “in the names of 
two persons, payable to either, or payable to either or the survivor.” 
The certificates show that the deposits were made, not in the names of two 
persons, but in the name of 8. V. Pickens only. Of more direct interest 
to the appellants is the question whether the subsequent clause in the 
aertificates converts the deposits into a gift, in whole or in part, to the 
depositor’s wife. S. V. Pickens having made the deposit in his own 
name is presumed in the absence of contradictory or inconsistent evi- 
dence to be the owner of the money. It remained his unless his wife 
obtained title to it or to a part of it by trust, gift, or bequest. It is not 
contended that a trust was created, but that the depositor intended the 
certificates, treated independently of his will, as a gift inter vivos to 
his wife. 

In the cases relating to this subject there is a distinction between 
those in which the account was opened or placed in the names of the 
depositor and another and those in which a person other than the 
original owner was merely authorized to draw on the deposit. Cases 
discussing the effect of a joint deposit in the names. of the original 
owner and another generally refer to those who open an account on 
the books of the bank as joint tenants or tenants in common of the 
fund. An interesting collection of decisions on this subject appears 
in the annotation subjoined to Parrish v. Merchants & M. Sav. Bank, 
L. R. A., 1917 C, 548, 550. In our case these decisions are not con- 
trolling for the reason that the deposit was made in the name of only 
one person—S. V. Pickens. The second class is illustrated by cases ad- 
hering to the principle enunciated in 3 R. C. L., 579: “Where a certifi- 
cate of deposit is issued payable to the order of the depositor or his 
wife, it seems that after the depositor’s death the wife cannot demand 
payment of the deposit upon a return of the certificate. The reason for 
this is that the title to the deposit is 1n the depositor, and the only right 
which the wife has to draw out the money is under the authority con- 
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ferred upon her by her husband, she acting as his agent. Her power 
being that of an agent merely, it is revoked by the death of her husband.” 

The principle was upheld many years ago by the Court of Appeals of 
Maryland in Murray v. Cannon, Admrz., 41 Md., 466. 'There the entry 
on the books of the bank and in the book of deposit was as follows: 
“James Cannon, subject to his order, or to the order of Mary E. Can- 
non.” Mary E. Cannon, the depositor’s daughter, who afterwards 
became the wife of a Mr. Murray, claimed the money on deposit. She 
had acquired possession of the deposit book during the lifetime of James 
Cannon, and she contended that the entry in the books was evidence of 
her title. The Court, disapproving her position, used this language: 
“To perfect a gift, the delivery of a thing intended to be given is indis- 
pensable. ‘There must be a parting by the donor with the legal power 
and dominion over it. If he retains the dominion, if there remains to 
him a locus penitentiw, . . . there cannot be a perfect and legal 
donation, and that which is not a good and valid gift in law cannot be 
made good in equity.’ Patterson’s Admr. v. Gittings’ Har. 2G. & J, 
217; Nickerson v. Nickerson, 28 Md., 327. The money in question was 
deposited in the Savings Bank to the credit of James Cannon, and so 
continued up to the time of his death. He retained dontinion and con- 
trol over it by the very terms of the account with the bank, and could at 
any time have drawn it out, or revoked the power given to Mary HE. 
Cannon to obtain it upon her own order. If she had drawn out any 
portion of the money, she would have drawn it out as the money of 
James Cannon, acting in the matter as his agent, and by virtue of a 
then existing authority derived from him. This agency was revoked by 
his death, Carey v. Dennis, 13 Md., 18, and the bank properly refused to 
recognize it after that period.” 

The same conclusion was reached in Second National Bank of Balti- 
more v. Wrightson, Ex’r, 63 Md., 81. The certificate introduced in that 
case showed that Samuel Stines had deposited in the bank $1,000, pay- 
able to the order of himself or Ellen Stines, his wife, on the return of 
the certificate. It was adjudged that the certificate did not authorize 
the payment of the money to Ellen Stines after the death of Samuel 
Stines. The principle has been applied in other cases. Lufkin v. 
Lufkin, 90 Atl. (Me.), 493; Wayne County and Home Sav. Bank v. 
Smith, 160 N. W. (Mich.), 472. 

The certificate was not a gift wter vivos of the deposit to Cornelia 
S. Pickens. “To constitute a gift of a bank deposit there must be an 
intention to give and the consummation of an intention by a delivery 
of, and a loss of dominion over, the property given.” 380 C. J., 701, sec. 
297. So far as the record discloses S. V. Pickens never abandoned con- 
trol of the deposit or parted with the certificates. He appointed his 
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wife as his agent to withdraw the money on return of the certificate 
properly endorsed. The agency, which was not exercised in his lifetime, 
was revoked by his death. It follows that the agency cannot be con- 
verted into a tenancy in common by transforming the word “or” into 
“and,” as contended by the appellant. Smzth v. Smith, 190 N. C., 764, 
is therefore not in point. 

It is contended by the appellants that without regard to the certifi- 
cates, Mrs. Pickens acquired title to the personal property and the 
money described in the fourth and fifth paragraphs of the will because 
her husband bequeathed the property and the money with absolute 
power of disposition and that such bequest imports absolute ownership. 
This is denied by the plaintiff, who contends that Mrs. Pickens acquired 
only a life estate in the personal property, “not specifically and other- 
wise disposed of in the will.” The accepted doctrine is this: “If an 
estate be given to a person generally or indefinitely, with a power of dis- 
position, it carries a fee, unless the testator gives to the first taker an 
estate for life only, and annexes to it a power of disposition of the rever- 
sion. In that case the expressed limitation for life will control the 
operation of the power, and prevent it from enlarging the estate in fee.” 
4 Kent Com., 520, cited in Chewning v. Mason, 158 N. C., 578. This 
doctrine has been clearly stated in reference to both real and personal 
property in several of our decisions, among which are Troy v. Troy, 
60 N. C., 624; Chewning v. Mason, supra; Allen v. Smith, 183 N. C., 
222; Froane v. Robinson, 189 N. C., 628. See, also, Roberts v. Saunders, 
192 N. ©., 191. In Long v. Waldraven, 113 N. C., 337, the following 
clause in the will of John B. Doub was contested: “It is my will that 
after the death of my wife my estate shall be equally divided between 
the heirs of my brothers and sisters with the exception of one-third of 
my estate which I leave at the disposal of my wife to be left as she may 
will.” The Court held that the testator’s widow took a life estate in all 
the personalty with the power of disposing of one-third of it during her 
life, and that as she failed to make such disposition the personal prop- 
erty went to the heirs of the testator’s brothers and sisters. 

The fourth paragraph of testator’s will gives to Mrs. Pickens for her 
natural hfe all his personal property not otherwise disposed of by pre- 
ceding or subsequent clauses, to be used and disposed of by her during 
her life as she saw fit. But there was a direction that the proceeds of 
the personal property and of the cash referred to in paragraph 5 “not 
disposed of by her during her hfe” should be collected and sold for cash 
by a commissioner appointed by the court. We think it obvious that 
the testator thereby intended to give to his wife only a life estate in the 
personal property and in the cash described in paragraphs four and five 
of the will. 
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The appellants say in the next place that the power conferred upon 
Mrs. Pickens to dispose of these articles was exercised by her testamen- 
tary disposition of the property. This position is inconsistent with the 
direction in the fourth paragraph of her husband’s will. The direction 
is that the personal property therein described not disposed of by her 
before her death shall be sold, and the cash referred to ir. the fifth para- 
graph not disposed of by her before her death shall be collected. The 
exercise of the power by the instrumentality of her will is thus expressly 
precluded. The judgment is 

Affirmed. 





M. kk. GRUBER, Inc., ann M. E. GRUBER y. E. W. EUBANK, TRUSTEE ET AL. 
(Filed 22 May, 1929.) 
1. Deeds and Conveyances C d—Reservation in deed in this case held too 


vague to allow parol evidence of identification, and is void. 


A reservation in a deed in the chain of title to the locus in quo, con- 
tained in the description “thence south 5 degs, east, running on the west 
side of the creek 7 poles to a stake on the west side of the creek; thence 
same course 1 pole to a stake, reserying at all times the full and entire 
use of the distance of 40 yards of said creek” is held too vague and in- 
definite a description to admit of identification by parol evidence, and is 
not contrary to a covenant in a later deed against encumbrance. 


2. Easements A a—Intermittent and permissive use of paths on land does 
not create easement thereon. 


Evidence that paths on a tract of land were intermittently and per- 
missively used by tourists and others is insufficient to create an ease- 
ment on the lands. 


CLARKSON, J., not sitting. 


Crviz action, before Schenck, J., at November Term, 1928, of 
TlenDERSON. 

On 15 October, 1836, Charles Baring executed and delivered a deed 
to Marie Joseph Gabriel Xaviar DeChoisel for a large body of land 
covering the land in controversy. The said deed shows the following 
reservation: “Thence south 5 degs, east, running on the west side of the 
ereek 7 poles to a stake on the west side of the creek; thence same course 
1 pole to a stake, reserving at all times the full and entire use of the 
distance of 40 yards of said creek for the use of my Flat Rock settle- 
ment and that it may not be directed (diverted) from the same.” It is 
contended that this language created the Jerusalem Trail, situated in 
some places about 40 yards from the creek and running across plaintiff’s 
land for a distance of approximately one-third of a mile. 
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The land by mesne conveyances became the property of R. C. Seigling. 
On 11 January, 1926, R. C. Seigling and wife conveyed to M. E. Gruber 
a part of said land, containing 112 acres, more or less, without reserva- 
tion. Gruber executed a deed of trust to the defendant, Kubank, to secure 
the payment of purchase money notes amounting to approximately 
$100,000. The entire purchase price was $150,000. The title to the 
property was investigated and an abstract thereof furnished to Gruber 
at the time of the purchase. In the meantime Seigling died and his wife, 
Lucile L. Seigling, qualified as executrix of his will. At the time the 
first note fell due Gruber procured an extension of time from Mrs. 
Seighng. Payment not having been made according to contract, the 
defendant, Eubank, under power contained in the deed of trust, adver- 
tised the property for sale. Thereupon the plaintiffs secured a restrain- 
ing order, alleging in substance that they had agreed to pay $150,000 for 
said property for the reason that he was desirous of acquiring a private 
estate which was excluded from highways and traffic, and thus protected 
from intrusion of outsiders. Plaintiffs further alleged that the language 
in the deed from Baring to DeChoisel and subsequent conveyances of 
said land constituted an easement upon their land, which said easement 
Was an encumbrance upon the title and greatly depreciated the value of 
their property, for that the public had the right to pass across the land. 

The evidence tended to show that there was a walkway of some kind 
known as the Jerusalem Trail, which was located across plaintiff’s land 
on the west side of the creek, and running from the Little River road on 
the west side of the creck until it strikes Idlewild Drive. At this point 
the trail forks and one part turns east and runs along said drive, and 
the other continues in the direction of a church known as St. John’s 
in the Wilderness. This walkway or trail appeared to be forty yards 
wide and situated about one hundred and twenty feet west of the creek 
at some points, although at other points it was more than one hundred 
and twenty feet west of the creek. The trail had been obliterated in 
some places, and at other places it was fairly plain. There was evi- 
dence tending to show that a cow pasture and a hog pasture had been 
built across this trail, but that there were gates or stiles in the fence 
many years ago. “In spots the trail is grown up in blackberry sprouts, 
timber and things like that pretty thick. . . . The trail stops near 
a wire fence, and you go into a field after it leaves the Gruber land. 

There is a field all plowed and cultivated part of the way, and 
there is no indication of a trail. . . . I went on the west side of the 
creek to locate a 40-vard strip because about forty years ago I saw a stile 
across the fence, and old people said it was where Jerusalem Trail was.” 
There was evidence that from time to time within the past twenty years 
people had been seen on the land, and perhaps in some part of this trail 


282 IN THE SUPREME COURT. (197 
GRUBER UV. EUBANK. 


where it had not been obliterated. The field, referred to by the witnesses, 
was cleared and put into cultivation about sixteen or seventeen years 
ago. The entire tract was under fence about forty years ago. One wit- 
ness for plaintiff testified as follows: “There were paths all over that 
place, and people would travel them pretty generally as they wanted to. 
They went into the Jerusalem path more than others. It seemed it was 
a more public way. It was more in the way of travel.” Another witness 
testified: “My first acquaintance with that trail was about four years 
after the Civil War. Have traveled over that trail and have seen other 
people travel over it. The people used it when they wanted to. It was 
a public passway. I saw the Memmingers and Middletons going through 


there. . . . Bard Middleton owned it when I first knew it. The 
C. G. Memminger place . . . is right over on the other side of the 
Little River road. . . . The time I knew of those people going 


through there was about the time of the Civil War. . . . There has 
been a fence around the whole place, the Seigling place, for the last 
thirty or forty years.” 

Another witness for plaintiff testified he worked on the place from 
1907 to 1912, and that he would see people walk through there, and that 
Mrs. Seigling said to let anybody go through the place if they did not 
molest anything. He further testified: “There were other paths going 
through the property in addition to the Jerusalem Trail. People used 
those trails like that and this Jerusalem Trail They used them when 
they wanted to make ashortcut. . . . There never was much travel 
through there. The only thing was that people just took advantage of 
the place and went through when they wanted to go through just like 
they did any other place. . . . Those plantations are large, and 
most of the people who walk through there were Southern people. They 
were just there in the sunimer time. It was mostly summer people and 
boarders up here that went there.” 

Another witness testified: “People generally have been passing 

through the Jerusalem Trail for twenty-five years at least. 
There are paths all through that place.” “Mr. Seigling “told me just to 
let them go anywhere through those paths as long as they did not inter- 
fere with or destroy the shrubbery.” Mr. Seigling put the stiles there 
“for his men only.” “Lots of people go through there, and some people 
go through that other path on the Seigling place.” 

The evidence further tended to show that the Flat Rock settlement 
was situated on the east side of the creek and that the line dividing the 
two tracts of land struck the elbow in the creek, crossing “he creek at the 
elbow. This elbow constituted just forty yards of the creek, and the 
defendant contended that the language in the deed referred to was 
intended to reserve this bend in the creek for watering purposes for the 
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Flat Rock settlement because this elbow was the only portion of the 
creek east of the dividing line of the two tracts. The defendant further 
contended that this theory is borne out by the fact that the words in the 
deed, constituting the alleged reservation, occur immediately after the 
call for a stake on the west side of the creek, thus emphasizing the inten- 
tion of the parties to reserve a part of the creek itself rather than a 
strip of land forty feet wide and one-third of a mile long on the west 
side of the creek. 

At the conclusion of the testimony the trial judge sustained the 
motion of nonsuit, and the plaintiff appealed. 


Arledge, Taylor & Crowell for plaintvffs. 
Buist & Buist, Ewbank, Whitmire & Weeks and Rollings & Smathers 
for defendants. 


Brocpen, J. Two questions are presented by the record: 

1. Does the language in the deeds, constituting plaintiff’s chain of 
title, create an easement across the said land known as the Jerusalem 
Trail? 

2. If not, has such easement to said strip of land, known as the Jeru- 
salem Trail, been acquired by prescription ? 

It must be observed at the outset that no person or group of persons 
is claiming an easement across plaintiff’s land or attempting to assert 
any right to use that strip of land described in the case as the Jerusalem 
Trail. The plaintiff has brought this suit against the defendants, alleg- 
ing that the language in the deed constitutes an easement, which is an 
encumbrance upon his title, and therefore resulting in a breach of the 
covenant in the deed from the defendant to the plaintiff, and thus en- 
titling the plaintiff to a rescission of the contract for the purchase of the 
land or for damages. The language of the deed creating the alleged 
easement occurs in the description of the property and is as follows: 
“Thence south 5 degs. east, running on the west side of the creek 7 poles 
to a stake on the west side of the creek; thence same course 1 pole to a 
stake, reserving at all times the full and entire use of the distance of 
40 yards of said creek for the use of my Flat Rock settlement, and that 
it may not be directed (diverted) from the same.” This language is 
found in the deed from Baring to DeChoisel and in every deed consti- 
tuting the chain of title under which Seigling claims, though it 1s not 
inserted in the deed from Seigling to the plaintiffs. Baring, at the date 
of the deed in 1836, owned a large boundary of land. An examination 
of the description of the property from Baring to DeChoisel discloses 
that the reservation occurs as a part of the description of the land. It 
further appears from plats filed in the cause that the line of the land 
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conveyed by Baring to DeChoisel was entirely on the east side of the 
ereek and only touched the creek at the elbow. This elbow of forty 
yards, therefore, was the only part of the creek left on the Flat Rock 
side of the creek. In other words, a person living or owning land on the 
Flat Rock side of the creek would only touch the creek at the elbow 
without trespassing upon the DeChoisel land, which is now the land in 
controversy. 

The law recognizes nine methods of creating or establishing ease- 
ments. Mordecai Law Lectures, Vol. 1, 464-471. However, in the case 
at bar the easement 1n controversy arises either from the reservation in 
the deed or by prescription. An easement, of course, is an interest in 
land, and, if it is created by deed, either by express grant or by reserva- 
tion, the description thereof must not be too uncertain, vague and in- 
definite. Waugh v. Richardson, 30 N. C., 470; McCormick v. Monroe, 
46 N. C., 13; Patton v. Educational Co., 101 N. C., 408, 8 S. E., 140; 
S. v. Suttle, 115 N. C., 784, 20S. E., 725. See, also, Bessette v. Strick- 
land, 191 N. C., 260, 181 S. E., 655, and Bryson v. McCoy, 194 N. C.,, 
91, 188 S. E., 420; Coastal Land and Timber Co. v. Eubank, 196 
N. C., 724. 

The principles of law relating to easements are clear enough and plain 
enough, but the chief difficulty arises in construing or interpreting the 
language contained in the deed. A reservation of “a distance of 40 
yards of said creek . . . and that it may not be diverted from the 
same” 1s too ambiguous and uncertain to create a public way for one- 
third of a mile across a tract of land. The identity of such an interest 
in land would of necesssity rest in conjecture and speculation, and we 
therefore hold that the language in the deed was not sufficient to identify 
the easement asserted by the plaintiff. 

The second phase of the controversy involves the question as to 
whether the Jerusalem Trail by virtue of use amounted to a public way 
across the lands of the plaintiff. There is evidence in the record of the 
existence of the Jerusalem Trail about forty or forty-five years ago. 
There is further evidence that within the past ten years people have 
been seen walking in portions of this trail, and that in former years 
numbers of people used the walkway for going to church or for other 
purposes. However, it further appears that forty years ago the entire 
tract of land was under fence, and that subsequently a cow pasture and a 
hog pasture enclosed by a wire fence had been constructed across this 
area, and that while stiles had been erected, they had be2n built for the 
exclusive use of employees of the owner. Indeed, the testimony dis- 
closes that summer boarders and sightscers were the persons most fre- 
quently seen upon the premises in recent years. 
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Mere user is not sufficient to create such an easement as contended 
for by the plaintiffs. Boyden v. Achenbach, 79 N. C., 5389; Snowden v. 
Bell, 159 N. C., 497, 75 S. E., 721; S. v. Norris, 174 N. C., 808, 93 8. E., 
950; Nash v. Shute, 184 N. C., 383, 114 8. E., 470. The legal essen- 
tials for creating an easement by prescription are thus stated in 9 
R. C. L., 772: “To establish an easement by prescription it must be: 
first, continued and uninterrupted use or enjoyment; second, identity 
of the thing enjoyed; third, a claim of right adverse to the owner of the 
soil, known to and acquiesced in by him.” Draper v. Conner, 187 N. C., 
18, 121 S. E., 29; Durham v. Wright, 190 N. C., 568, 180 S. E., 161. 

The evidence in the case at bar, viewed in a light most favorable to the 
plaintiffs, tends to show intermittent and desultory use of portions of 
that strip of land known as the Jerusalem Trail. There is no sugges- 
tion of any claim of right by any person or group of persons. In the 
last analysis it appears that neighbors, sightseers and summer boarders 
from time to time walked in this trail at places where it was not en- 
closed by fence or grown up in bushes and timber or obliterated by culti- 
vation. There is no evidence tending to establish the existence of such 
an easement, and the judgment of nonsuit was properly entered. 

Affirmed. 


Criarkson, J., not sitting. 





STATE y, BILL DANIELS. 
(Filed 22 May, 1929.) 


1. Criminal Law H a—-Where time to employ and consult counsel and 
subpoena witnesses is not demanded by defendant he waives right 
thereto. 

Where a trial of the defendant for violating the prohibition law is had 
Within thirty or forty minutes from the time of his arrest, in the regular 
course of procedure, and the defendant does not demand time to employ 
and eonsult counsel or subpcena witnesses he waives any right thereto, 
and 2 sentence in the action will be sustained in law. 


2. Criminal Law K d—Sentence prescribed by statute for violation of pro- 
hibition law is not cruel or unusual punishment. 


A sentence prescribed by statute for the violation of the prohibition 
law is held not to be cruel or unusual within the meaning of Article I, 
section 14, of our Constitution. 


Appear by defendant from Schenck, J., at February Term, 1929, of 
Mapison. No error. 
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Attorney-General Brumnutt and Assistant Attorney-General Nash for 
the State. 
Robert R. Reynolds ana W, A. Sullivan for defendani. 


Per Curtam. The defendant was indicted for a breach of the prohi- 
bition laws. The State’s evidence tended to show that after the defend- 
ant’s car had been overtaken and stopped by an officer three seats were 
removed and three cases of whiskey (21 gallons) were found under 
quilts, and that farther back under the seat were 245 gallons of liquor 
in half-gallon fruit jars. The defendant was the driver of the car. Im- 
mediately after his arrest he was taken to the courthouse; an indictment 
was prepared and returned as “a true bill’; the case was then called in 
less than an hour after the arrest and the defendant pleaded guilty. He 
made no motion for a continuance or for time to employ and confer with 
counsel or for a subpeena for witnesses. Time to employ counsel or to 
get witnesses was not denied the defendant by the court, but was waived 
by the defendant when he entered his plea and admitted his guilt. In 
the absence of a motion for a reasonable continuance an exception to the 
short time intervening between the arrest and the arraignment does not 
constitute sufficient cause for a new trial. 

The third assignment of error is that the sentence was excessive, but 
as it was authorized by the law it cannot be held to be “cruel or un- 
usual” within the contemplation of Art. I, sec. 14, of the Constitution. 
S. v. Manuel, 20 N. C., 144; S. v. Pettie, 80 N. C., 367; S. v. Farring- 
ton, 141 N. C., 844; 8S. v. Dowdy, 145 N. C., 482. 

No error. 





SHUFORD PEELER y. UNITED STATES CASUALTY: COMPANY. 
(Filed 29 May, 1929.) 


1. Insurance J d—Condition in accident policy requiring notice to com- 
pany of accident and claim for damages is material. 


Where a policy of automobile accident insurance contains the condition 
that the insured shall give immediate notice to the insurer of accidents 
and claims for damages, the condition is material, affording the insurer 
opportunity to gather the facts for its protection when fresh in the minds 
of witnesses, etc., and is a condition precedent to the right of recovery 
by the insured. 


2. Same—Breach of condition requiring notice forfeits policy. 


The failure by the insured to give the insurer notice of an accident and 
claim for damages by the person injured required by a condition in the 
automobile accident policy will make the policy void without an express 
forfeiture clause in the policy to that effect. 
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3. Insurance R b—Person injured by insured is in same position in regard 
to insurer’s liability as insured. 


One who is injured by the insured in an automobile accident covered 
by the policy of accident insuranee, and sues the insurer under the pro- 
visions of the policy providing therefor upon return of execution against 
the insured unsatisfied, the injured person is in the same position with 
reference to the insurer's liability as the person insured, and is bound by 
a provision of the policy requiring the insured to give notice of accidents 
and claims for damages, and where the insured has forfeited the policy 
by a breach of this condition, the person injured may not recover thereon. 


AppeaL by defendant from Stack, J., at February Term, 1929, of 
MeEcKLENBURG. Reversed. 

In 1926 a collision occurred between the plaintiff’s car and one 
owned by I. K. Graham. Graham brought suit against the plaintiff 
and the plaintiff answered, denying liability and setting up a cross- 
action against Graham. At the December Term, 1927, of the Superior 
Court of Mecklenburg County the plaintiff recovered a judgment 
against F. K. Graham in the sum of $525 as damages to the plaintiff’s 
automobile caused by the collision. An execution was issued on this 
judgment. and was returned unsatisfied. At the time of the collision 
Graham had a policy or contract of insurance issued by the defendant, 
known as “The Automobile Public Liability and Property Damage In- 
surance Policy.” The plaintiff was not a party to the contract. It is 
admitted that the defendant never had written notice of the collision 
and knew nothing about it until the trial between the plaintiff and 
Graham had begun, and then disclaimed liability for the reason that 
Graham had failed to give the notice required by the policy. The 
amount of the policy is in excess of the plaintiff’s judgment against 
Graham. The collision of the plaintiff’s car with Graham’s occurred 
on 1 May, 1926. Graham brought suit against the plaintiff on 25 Sep- 
tember, 1926, and the plaintiff set up a cross-action and recovered judg- 
ment against. him at December Term, 1927, as above stated. The 
present action was brought 16 April, 1928. 

The verdict was as follows: 

What amount, if any, is the plaintiff entitled to recover against the 
defendant? Answer: $525, with interest thereon from 15 December, 
1927, and the further sum of $57.25 costs in action of “Graham v. 
Peeler.” 

Judgment for plaintiff and appeal by the defendant upon error 
assigned. 


J.D. McCall for plaintiff. 
J. Lawrence Jones for defendant. 
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Apams, J. The defendant issued its policy insuring F. Kk. Graham 
as respects legal liability arising or resulting from any claim made upon 
him for damages in consequence of an accident occurring by reason of 
his ownership, maintenance, or use of an automobile. The policy con- 
tains the following provisions: 

“Ttem 8. The company will defend, in the name and on behalf of the 
assured, all claims or suits for damages for which the assured is alleged 
to be legally liable and will pay within the limits covered by this policy, 
any final judgment rendered against said assured for damages, together 
with the taxed court costs and accrued interest and such other expenses 
as may have been incurred with the company’s written consent. 

“Condition C. Upon the oceurrence of an accident for which insur- 
ance is provided herein written notice must be given to the company by 
the assured as soon as practicable with the fullest particulars available. 
If a claim is made on account of such accident or if a suit is brought 
thereon, all information and every summons, process or pleading must 
be immediately transmitted to the company. The assured shall not 
voluntarily assume any liability nor incur any expense other than for 
immediate surgical relief nor settle any claim except at tc assured’s own 
cost, nor interfere in any negotiation for settlement nor in any legal 
proceedings, but whenever requested by the company and at the com- 
pany’s expense the assured shall aid in information and evidence and 
the attendance of witnesses and shall codperate with the company 
(excepting in a pecuniary way) in all matters which the company 
deems necessary in any investigation, defense or appeal under this 
policy. 

“Condition D. In the event of the bankruptcy or insolvency of the 
assured, the company shall not be released from the payment of such 
indemnity hereunder as would have been payable but for such bank- 
ruptey or insolvency. If, because of such bankruptcy or insolvency an 
execution against this assured is returned unsatisfied in an action 
brought by the injured, or by another person claiming by, through or 
under the injured, then an action may be maintained by the injured or 
by such other person against the company under the terms of this 
policy for the amount of the judgment in said action, not exceeding the 
amount of this policy.” 

The trial judge held as a matter of law that Graham’s failure to give 
the defendant written notice of the accident could not affect the plain- 
tifl’s right of recovery, and instructed the jury if they believed the evi- 
denee to answer the issue for the plaintiff. To this instruction the 
defendant excepted. 

The appeal presents two questions: (1) Under the terms of the policy 
could F. K. Graham, the assured, have maintained an action against the 
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defendant for damages caused by the collision without giving the 
written notice provided for in Condition C? (2) If not, can an action 
against the defendant be maintained by the plaintiff for damages to his 
ear resulting from the collision? 

These questions have been considered and answered in a number of 
authoritative decisions. A policy issued by the defendant containing 
the provision under consideration in the present case was construed by 
the Court of Appeals of Ohio in U. 8S. Casualty Co. v. Breese, 1538 
N. E. (Ohio), 206. The material facts in that case and in this are 
substantially the same: a motor bus came into collision with an auto- 
mobile driven by Martha Breese resulting in damage to her person and 
to her car. She recovered judgment against the operator of the bus 
(Zurawski) and issued an execution which was returned unsatisfied. 
Zurawski had previously secured liability insurance of the United 
States Casualty Company, which was in force at the time of the alleged 
injury. Not having secured satisfaction of her judgment she brought 
suit against the Casualty Company, who pleaded as a defense the failure 
of the assured to give the written notice required in the contract of 
insurance. On appeal from the lower court the defense was sustained, 
the Court saying: “Condition B (Condition C, supra) becomes, then, 
an important part, and, indeed, the essence of the contract existing be- 
tween the Casualty Company and Zurawski, and whatever rights the 
injured party, Martha Breese, may have, can only exist under and by 
virtue of the obligations cast upon the company by that policy, and can 
only be enforced in accordance with its limitations. In the absence of 
the policy she would have, of course, no right of recovery as against the 
company, and in view of the existence of the policy she has such right, 
and such right only, against the company, as is provided by the policy. 
The policy, in unequivocal terms, provides, as an essential condition of 
recovery, that the assured shall give immediate written notice to the 
company of an accident and shall forward to the company every proc- 
ess, pleading, and paper relating to the suit. These requirements are 
averred not to have been complied with by the assured. Similar lan- 
guage in lfability insurance policies has been construed in decisions of 
various courts. Our Supreme Court had such a policy under considera- 
tion in Traveler's Insurance Co. v. Myers & Co., 62 Ohio St., 529, 57 
N. E., 458, 49 L. R. A., 760. In that case the corresponding stipulation 
of the policy read as follows: ‘Immediate written notice shall be given 
this company of any accident and of all alleged injuries, together with 
copies of all statements made by employees, and all other information 
in possession or knowledge of the insured in any way relating to such 
accident or liability therefor.’ 
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“In construing that provision, the Supreme Court, speaking through 
Davis, J., used the following language: ‘It is obvious that this stipula- 
tion is of the essence of the contract in insurance of this kind. It is not 
merely a stipulation as to the form of bringing to the notice of the 
insurer the fact of a loss, as in policies of fire and life insurance.’ 

“The Court, in further consideration of the provision, gave the 
reasons for the necessity of such a requirement as follows: ‘In insurance 
of this character it is a matter of the first importance to the insurer, 
who may be forced to become the real defendant in a lawsuit against the 
insured employer, to be speedily informed of all the facts and witnesses 
concerning a possible litigation. In a very little time the facts may in 
a great measure fade out of memory, or become distorted, witnesses may 
go beyond reach, physical conditions may change, and, raore dangerous 
than all, fraud and cupidity may have had opportunity to perfect their 
work. Therefore this stipulation is vital to the contract.’ 

“This decision as to the construction of such a provis.on in a policy 
of liability insurance was followed in E'mployers’ Liability Assurance 
Corp. v. Roehm, 99 Ohio St., 348, 124 N. E., 223, 7 A. L. R., 182, where 
the condition was pronounced to be of the essence of the contract. In 
the face of these direct holdings of the Supreme Court, we do not feel at 
liberty to give any other construction to the terms of Condition B in 
the policy in the case at bar. A similar decision was rendered in the 
case of Jefferson Realty Co. v. Employers’ Liability Assurance Corp., 
149 Ky., 741, the Court saying: “In the course of the opinion, on pages 
747 and 748 (149 S. W., 1011), that it was wholly immaterial whether 
or not the company was prejudiced by the delay, and that a reasonable 
compliance with the conditions of the contract relating to notice was 
indispensable to fix liability. To the same effect is Phenix Cotton Oil 
Co. w. Royal Indemnity Co., 140 Tenn., 488, 205 S. W., 128. The 
Supreme Judicial Court of Massachusetts, in Lorando v. Gethro, 228 
Mass., 181, 117 N. E., 185, 1 A. L. R., 1374, reached a similar con- 
clusion.” 

In a case subsequently considered the Court of Appeals of Ohio ad- 
hered to the principle stated in Breese’s case (Stacey v. Fidelity and 
Casualty Co., 152 N. E., 794), and the decision was affirmed on appeal 
to the Supreme Court. 8. c., 151 N. E., 718. 

The same conclusion was announced in London, etc.. Aecident Co. v. 
Stwy, 85 Ind. Appellate Court, 340; Travelers’ Ins. Co. v. Scott, 218 
S. W. (Tex.), 53; WcCarthy uv. Rendle, 230 Mass., 35; Dennis Sheen 
Transfer v. Ga, Cas. Co., 113 So., 165. 

In Weatherwax v. Royal Indemnity Co., 165 N. E., 298, the Court of 
Appeals of New York said that the rule is settled that a judgment 
creditor enforcing the policy of a right to recover damages against an 
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insurance company after the return of an unsatisfied execution against 
the insured debtor, stands in the shoes of the insured, and forfeits the 
insurance if there has been a breach of its conditions, citing Coleman v. 
New Amsterdam Casualty Co., 247 N. Y., 271, 160 N. E., 367. 

The provision requiring written notice is a condition precedent to the 
assured’s right to recover damages, although it contains no express for- 
feiture clause. London, etc., Accident Co. v. Siwy, supra. So in 
Foster v. The Fidelity & Cas. Co. of New York, 99 Wis., 447, it is said: 
“The policy provides that immediate written notice must be given to 
the company of any accident and injury for which a claim is to be 
made, with full particulars thereof. This was a condition precedent to 
a recovery.” And in Underwood Veneer Co. v. London Guaranty & 
Accident Co., 100 Wis., 378, the reason is given as follows: “The reason 
for requiring such notice is obvious. It was to enable the defendant to 
investigate the facts and circumstances of the accident while they were 
fresh in mind, with the view of settling the loss in case it should be so 
advised, and, in case of a contest, to be prepared to defend the same as 
stipulated in the policy. Accordingly the plaintiff was thereby expressly 
precluded from settling any claim or incurring any expense, without the 
consent of the defendant, except in case of absolute necessity. These 
things made it important for the defendant to be notified immediately, 
not only of the occurrence of the accident, but also that a claim for 
damages had been made by the injured person on account of the acci- 
dent. The words “and also,” in the conditions quoted, pretty clearly indi- 
cate that such notice of the occurrence of the accident was to be fol- 
lowed by a further or additional notice of any claim made for damages, 
and each such notice was to be given immediately as therein required.” 
See, also, McCarthy v. Rendle, supra, 38. 

These decisions preclude the notion that the policy constitutes an inde- 
pendent contract between the plaintiff and the defendant, similar to 
contracts for fire insurance having the standard mortgage clause ex- 
pressly authorized by statute for the protection of mortgagees. C. S., 
6420; Bank v. Ins. Co., 187 N. C., 97; Hverhart v. Ins. Co., 194 N. C., 
494. The principle applicable in the case before us is more nearly as- 
similated to the principle stated in Welch v. Wiggins, 196 N. C., 546, in 
which it was held that under the clause there construed the mortgagees 
could not recover because the mortgagor was barred. It would be ex- 
travagant to hold that the plaintiff in this action, who is not a party to 
the contract between the defendant and Graham, acquired rights under 
the policy which are superior to Graham’s and that the defendant is 
liable to him although it is not hable to the party with whom the con- 
tract was made. One who seeks to take advantage of a contract made 
for his benefit—if in any view the contract of insurance can be construed 
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as made for the plaintiff’s benefit—must take it subject to all legal de- 
fenses, such as the nonperformance of conditions. 13 ©. J., 699, sec. 
799. As the assured failed to comply with the contract, and as the 
plaintiff has no rights superior to those of the assured, the plaintiff can- 
not maintain his action. The motion for nonswt should have been 
allowed. The judgment must, therefore, be 

Reversed. 





JEFFREY F. STANBACK ann ROE ELLA WOODARD v. CITIZENS 
NATIONAL BANK OF RALEIGH, Trustee. 


(Filed 29 May, 1929.) 


1. Trusts D a—Trustor may revoke voluntary trust of personal property. 


A trust estate in personalty created by the donor in eonsideration of 
one dollar and natural love and affection is a voluntary trust and may 
be revoked by the donor of the trust under the provisions of C. S., 996, as 
amended. 


2. Same—Power of revocation not affected by contingent interests under 
trust, 


Where a voluntary trust is created in the stock of a bank for the life 
of the donor or until he reach the age of fifty years, and at the termina- 
tion to his issue or in the absence of issue to his next of kin under the 
statute of distributions, those who take in remainder take upon a con- 
tingeney, the vesting of which depends upon the uncertain happening of a 
future event, and the trust may be revoked by the donor under the pro- 
visions of C. 8., 996. 


3. Statutes B d—Retroactive statute not affecting vested interests is Con- 
stitutional. 


An ev post facto statute prohibited by the State Constitution, Art. I, 
see. 32, relates only to criminal statutes, and though vested rights may 
not be affected by retroactive laws, contingent interests may be affected 
thereby, and where there is a voluntary trust estate with the limitation 
over upon a contingency determinable at some future time as to the per- 
sons who take thereunder, the power of revocation of the trust given by 
C, 8., 996, is not objectionable as falling within the Constitutional inhibi- 
tion. 


APPEAL by defendant from Widyette, J., at April Term, 1929, of 
Wake. Affirmed. 


Robert N. Simms and R. Gordon Finney for Jeffrey F. Stanback. 
H. G. Connor, Jr., for Roe Ella Woodard. 
Smith & Joyner for defendant. 
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Apams, J. This.is a controversy without action, in which the plain- 
tiffs seek to revoke a trust under C. S., 996, as amended by the act of 
1929. Jeffrey I. Stanback is the son of Annice R. Stanback, deceased, 
and the nephew of his coplaintiff, Roe Ella Woodard. Annice R. Stan- 
back left a will, by which, after bequeathing certain personal property 
and shares of stock, she devised the residue of her estate to the defend- 
ant as trustee for the uses and trusts declared and set forth in her will. 
The defendant is to manage and control the trust estate, to collect the 
income therefrom, and to pay the net income to Jeffrey F. Stanback. 
The trust is to terminate when Jeffrey F. Stanback arrives at the age 
of fifty years, or at his death if he does not reach that age. When the 
trust comes to an end the whole interest therein is to vest in Jeffrey F. 
Stanback if hving; but if he dies under the age of fifty years the trust 
estate shall go to his issue, if any, per sterpes, and if there is no issue 
then to his next of kin under the statute of distributions. The trustee is 
directed, when the trust ceases, to divide and deliver the personal prop- 
erty and to convey the real estate, to the beneficiaries named in the will. 

On 31 December, 1927, Mrs. Woodard, one of the plaintifis, volun- 
tarily and without value, but in consideration of her love for Jeffrey F. 
Stanback, executed a written instrument appointing the defendant a 
trustee to hold 260 shares of the capital stock of the defendant, owned by 
her and represented by certificate No. 705, upon the terms and condi- 
tions set up and declared in the will of Mrs. Annice R. Stanback. The 
instrument was signed and the trust accepted by the defendant. On 27 
March, 1929, Mrs. Woodard signed and delivered to the defendant a 
written communication purporting to revoke the trust created on 31 De- 
cember, 1927, so far as it affected or concerned the issue or the next of 
kin of Jeffrey F. Stanback; and at the same date Mrs. Woodard and 
Jeffrey F. Stanback signed and delivered to the defendant a written 
communication purporting jointly to revoke the former trust, and re- 
quested that the certificate for the 260 shares of stock be surrendered 
and that in lieu thereof two certificates of one hundred and thirty shares 
each be issued—one certificate to be delivered to Jeffrey F. Stan- 
back as owner and the other to be held by the defendant in accordance 
with the terms of the trust. This communication was accompanied by a 
written instrument signed by Mrs. Woodard purporting to appoint the 
defendant a trustee of 130 shares of the capital stock of the defendant 
for uses and trusts substantially identical with those declared in the 
will of Mrs. Stanback. The defendant denied Mrs. Woodard’s power 
to revoke the trust first created and insisted that the contingent interest 
therein could not be extinguished and that in order to protect this 
interest the trust must be preserved. 
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The trial judge held that the trust created by the instrument dated 
31 December, 1927, had been revoked and the trustee discharged. He 
adjudged that the defendant surrender the certificate for the 260 shares 
of stock and issue two certificates of 130 shares each, one to be delivered 
to Jeffrey F. Stanback as owner, and the other to be held by the defend- 
ant upon the trusts declared in the instrument dated 27 March, 1929. 
Accordingly, judgment was rendered for the plaintiffs and the defend- 
ant appealed. 

The maker’s right to revoke a grant of future interests to persons not 
7m esse was restricted by C. S., 996, to voluntary conveyances of some 
future interest in real estate. By an act ratified 19 March, 1929, the 
General Assembly amended this statute by adding the following: “The 
grantor, maker or trustor who has heretofore created or may hereafter 
create a voluntary trust estate in real or personal property for the use 
and benefit of himself or of any other person or persons in esse with a 
future contingent interest to some person or persons not in esse or not 
determined until the happening of a future event may at any time, 
prior to the happening of the contingency vesting the future estates, 
revoke the grant of the interest to such person or persons not in esse or 
not determined by a proper instrument to that effect: Provided, that in 
the event the instrument creating such estate has been recorded, then 
the deed of revocation of such estate shall be likewise recorded before it 
becomes effective.” 

Two questions are presented: 1. Did the amended statute authorize 
Mrs. Woodard to revoke the trust she had created as to all interests 
except those of Jeffrey F. Stanback? This involves the two subordinate 
questions whether (a) the trust was voluntary and whether (b) it 
limited future contingent interests to some person or persons not in esse 
or not determined. 2. Was the statute enacted in breach of the Con- 
stitution ? 

There can be no serious doubt that the trust was voluntary within 
the meaning of the statute. Indeed, it seems to have been so regarded 
by the parties themselves, for in the agreed statement of facts it is said 
that the paper creating the trust was executed by Mrs. Woodard “with- 
out any valuable consideration and voluntarily.” It recites a considera- 
tion of one dollar and the grantor’s love and affection for her nephew; 
but it recites also the grantor’s desire to make a gift of the property. 
The recited consideration is not “valuable,” that is, not “founded in 
motives of justice’; but it is ‘“good”’—founded on a motive of gener- 
osity and therefore merely voluntary or gratuitous and without valua- 
ble consideration. 2 Bl., 297. It is perfectly evident that the trustor 
received no consideration for the “gift”-—the recital of the inconse- 


Or 
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quential sum of one dollar being a mere matter of customary form. 
Allen v. Overton, 94 So., 477; Hopkins v. White, 128 Pac., 780; Oswald 
v. Nehls, 84 N. E., 619; Gentry v. Preld, 45 8. W., 286. See concurring 
opinion of Ruffin, C. J., in O’Daneel v. Crawford, 15 N. C., 208. 

All the interests except those of Jeffrey F. Stanback are both future 
and contingent. He has no children. If he does not become the abso- 
lute owner of the trust estate, the title will vest in his issue, if any, and, 
if there is no issue, in such of his next of kin as may be entitled thereto 
under the statute of distributions in force at the time of his death. 
These contingent interests, therefore, are embraced in the terms of the 
statute. 

The trust was declared in 1927; the amendment became effective in 
March, 1929. The appellant insists that the statute is invalid because 
retroactive and destructive of interests created anterior to its enact- 
ment. C.S., 996, before it was amended by the act of 1929, did not 
purport to be retroactive; the subject-matter was the right to revoke a 
voluntary conveyance of some future interest in land conveyed or 
limited to a person not in esse. In Roe v. Journegan, 175 N. C., 261, it 
was held that section 996 did not affect deeds executed before its enact- 
ment. That was an action to recover land. The plaintiffs claimed 
title under a deed executed by their grandfather to his son in 1881; the 
defendant claimed under a deed from the same grantor to the same 
grantee made in 1886, and under a deed from the grantee to the defend- 
ant. The first deed conveyed title to the son during his natural hfe; 
if he should have any children, then to them, if not, the land was 
to revert; 1f his wife survived him she was to have a life estate. The 
wife died without issue; the son, her surviving husband, married again 
and died leaving children. The second deed was in fee simple. The 
real controversy was as to the delivery of the first deed; but it was de- 
cided that if this deed had been delivered, the plaintiffs, although not 
in esse at the time, were the owners of the land by reason of the convey- 
ance of a life estate to their father with a contingent remainder, and 
that the deed of 1886 could not affect their title. It had been executed 
prior to the enactment of section 996 and the title, having passed, could 
not be recalled. 

This case is not decisive of the question before us. As originally 
enacted, section 996 applied only to voluntary coriveyances; as amended 
it includes the creation of voluntary trusts in real or personal property, 
not only for the benefit of the grantor, maker or trustor, and of persons 
not in esse, but for the benefit of persons determinable upon the happen- 
ing of a future event. Furthermore, as amended, it applies to trusts 
heretofore created as well as to such as may be created hereafter. 
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The amended statute has no reference to crimes and is therefore not 
ex post facto. Constitution, Art. I, see. 32. Tabor v. Ward, 83 N. C., 
291; Calder y. Bull, 3 Dallas, 386, 1 Law Ed., 648. But there is no pro- 
vision in the State or Federal Constitution which prohibits the passage 
of retroactive laws, as distinguished from those that are ex post facto, 
unless they are such as impair the obligation of contracts or disturb 
rights. Zabor v. Ward, supra; S. v. Bond, 49 N. C., 9; S. v. Bell, 61 
N. C., 76; Hinton v. Hinton, ibid., 410. We do not see how the statute 
disturbs any vested rights. The term “vested rights” relates to property 
rights, and “a mere expectancy of future benefit, or a contingent interest 
in property founded on anticipated continuance of existing laws does 
not constitute a vested right. Contingent rights arising prior to the 
enactment of a statute, and inchoate rights which have not been acted on 
are subject to legislative control.” 12 C. J., 955. “The power that 
authorizes or proposes to give may always revoke before an interest is 
perfected in the donee.” Anderson v. Wilkins, 142 N. C., 154. The 
judgment is 


Affirmed. 





FRICK COMPANY ET aL. ¥. D, G. SHELTON ET At. 
(Filed 29 May, 1929.) 


Damages F b—Measure of damages for breach of warranty in sales con- 
tract. 

Where the buyer, damaged by the fraud of the seller in the sale of 
machinery, elects to keep the machinery and recoup the damages in the 
seller's action for the purchase price, the measure of damages, in the 
absence of proof of special loss brought home to the knowledge of the 
seller, is the difference between the value of the machinery as warranted 
and its value as delivered, and an instruction for the recovery of further 
damages, consisting of the cost of supplying a deficiency, is reversible 
error in the absence of evidence that such was done. 


ApprEAL by plaintiff from Moore, J., at September-October Term, 
1928, of Cray. 

Civil action to recover on several promissory notes. 

The plaintiff sold the defendants a Russell Engine, No. 16988, and 
certain mill equipment, and took in exchange therefor a Case Engine, 
No. 23202, and notes aggregating $800, secured by mortgage or deed of 
trust on said Russell Engine and other machinery. 

Default having been made in the payment of said notes, plaintiff 
sues to recover the amount due thereon and to foreclose mortgage or 
deed of trust. 
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Defendants answered, denied liability and set up counterclaim for 
damages, alleging false and fraudulent representations on the part of 
plaintiff’s agents in the sale of the Russell Engine. 

From a verdict and judgment in favor of defendants, the plaintiff 
appeals, assigning errors. 


Dillard & Hill and Thomas J. Hill for plainttffs. 
J.B. Grady and Moody & Moody for defendants. 


Stacy, C. J. The validity of the trial is assailed by numerous excep- 
tions and assignments of error, but we shall not consider them seriatim, 
as it 18 necessary to award a new trial for error in the charge on the 
issue of damages. 

Speaking to this issue, the court instructed the jury that if the de- 
fendants had been defrauded in the purchase of the Russell Engine, as 
they allege they were, the measure of damages “would be the difference 
in the value of the article represented and the article delivered, 
plus the expense of what it would have cost to bring another engine and 
put it up.” 

There was no evidence that another engine was “brought and put up” 
in place of the Russell Engine, as the defendants continued to use the 
engine purchased from plaintiff after the discovery of the fraud, hence 
the cost of installing another engine in its stead, under the circum- 
stances here disclosed, would seem to be an improper ltem in the ad- 
measurement of the defendants’ damages. Jtobertson v. Halton, 156 
N. C., 215, 72 8. E., 316; Marsh v. McPherson, 105 U. S., 709. 

A person who is defrauded in the purchase of an article of personal 
property has an election of remedies. Van Gilder v. Bullen, 159 N. C., 
291, 74S. E., 1059. One is, he may choose to retain the benefits of the 
contract, confirm its validity, and still recover damages for the fraud by 
which he was induced to make it, or he may recoup any damages which 
he has sustained if the opposite party sue him for money due on the 
contract, or other failure to perform it. Pryor v. Foster, 1380 N. Y.., 
ies 

When the injured party elects to affirm the contract and brings an 
action for deceit to recover such damages as the fraud has occasioned 
him, or sets up such damages by way of recoupment or counterclaim 
when sued upon the contract by the other party, in the absence of proof 
of special loss brought home to the knowledge of the vendor, the measure 
of damages is the difference between the value of the article as war- 
ranted and the value of the article as delivered. Marsh v. McPherson, 
supra; Guano Co. v. Livestock Co., 168 N. C., 442, 848. E., 774. 
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True, this difference, under certain fact situations, may consist in the 
actual cost of supplying the deficiency, such as rs “epairs, remoy- 
ing liens, or whatever is necessary to make the article delivered equal in 
value to the article sold. But where nothing of the kind is done, or 
no effort 1s made to supply the deficiency, the difference, we apprehend, 
is to be ascertained by subtracting the value of the article as delivered 
from what its value would have been had it been as warranted, and this 
should not be augmented by other expense, 7. e¢., the cost of installing 
new machinery, which, perhaps, under a given state of facts, might have 
been considered as one of the items of difference, but was not incurred 
in the case at hand. Robertson v. Halton, supra. 

For the error as indicated a new trial must be awarded; and it is so 
ordered. 

New trial. 





A, LL. NEWBERRY er an. v. J. W. DRAUGHON ET At. 
(Filed 29 May, 1929.) 


Mortgages H b—Foreclosure may not be enjoined on ground of usury. 


An usurious charge of interest does not affect the validity of a mort- 
gage, and an injunction against foreclosure will not be granted on the 
ground of usury. 


Appran by defendants, R. L. Godwin, J. W. Draughon, and C. L. 
Wilson, from Daniels, J., at November Term, 1928, of Harnett. 

Civil action for breach of warranty and to restrain foreclosure of 
mortgage and have the same removed as cloud on plaintiffs’ title. 

On 14 February, 1920, the plaintiffs purchased a lot of land from 
the defendants, J. W. Draughon and wife, Jaunita Draughon, and 
C. L. Wilson and wife, Ethel Wilson, taking deed therefor with full 
covenants of warranty, etc. This lot, previously owned by R. L. Godwin, 
had been mortgaged by him to secure his note of $1,500 given to Salle 
Purdie. It is alleged by the defendants that the mortgage in question 
is not a valid encumbrance because it was given to secure a note bearing 
usurious interest, and that the same should be canceled of record. The 
mortgagee seeks to foreclose. The plaintiffs ask for injunctive relief 
and to have the mortgage canceled as a cloud on their title. 

The court ruled that the mortgage was a valid encurabrance to the 
extent of the unpaid principal of the note plus interest at the legal rate, 
and ordered the mortgage foreclosed if the balance due on the note was 
not paid. The defendants, R. L. Godwin, J. W. Draughon, and C. L. 


Wilson, appeal, assigning error. 
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Smith & McLeod and Dye & Clark for plaintiffs. 
I. Rh. Wilhams and J.C. Clifford for defendants. 


Per Curtam. The judgment must be affirmed on authority of Miller 
v. Dunn, 188 N. C., 397, 124 8. E., 746; Waters v. Garris, 188 N. C., 
305, 124 8. E., 334, and Briggs v. Bank, ante, 120. 

Affirmed. 





J. R. LOWERY ann Wire, 8. C. LOWERY, v. GOLDSBORO 
LUMBER COMPANY, 


(Filed 29 May, 1929.) 


Deeds and Conveyances F a—Party may re-enter lands of grantor in tim- 
ber deed to remove timber on other lands when right is given by deed. 


Under a deed conveying such right the grantee of standing timber may 
reénter and construct and operate a tramway on the land of the grantor 
for the purpose of removing timber he had acquired from owners of other 
lands. 


APPEAL by plaintiffs from Daniels, J., at April Term, 1929, of Jones. 
Affirmed. 

Controversy without action (C. S., 626), to determine the right of 
defendant to reénter upon a right of way over and across the land of 
plaintiff in Jones County, N. C., and to construct thereon a tramroad 
for the purpose of removing timber owned by defendant from lands 
other than the land of plaintiffs. 

Upon consideration of the facts agreed and of the provisions of the 
deed from plaintiffs to defendant, it was ordered and adjudged that the 
defendant has the right to reénter upon said right of way and to con- 
struct thereon and use a tramroad for the purpose of removing timber 
from the lands of any and all persons. 

From this judgment plaintiffs appealed to the Supreme Court. 


McK. Carmichael for plaintiffs. 
J.K. Warren and Warren & Warren for defendant. 


Per Curtam. Upon consideration of plaintiffs’ assignments of error 
based on their exception to the judgment of the Superior Court, we con- 
clude that same cannot be sustained. 

The judgment is supported by the provisions of the deed from plain- 
tiffs to defendant, dated 1 March, 1911. 
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After cutting and removing the timber from the land cescribed in the 
deed, within the time stipulated therein, defendant took up and removed 
from the right of way which it located on said land, the tramroad which 
it had constructed for removing said timber. Under the judgment it 
has the right to reénter upon said right of way and to reconstruct 
thereon a tramroad to be used by it to remove timber from the lands of 
other persons who have conveyed same to defendant. This is in accord- 
ance with the provisions of plaintiffs’ deed to defendant. The judg- 
ment is 


Affirmed. 





D. G. NOLAND y. CITY OF ASHEVILLE. 
(Filed 29 May, 1929.) 


Municipal Corporations G d—Statutory time limit for notice of appeal 
from street assessments is mandatory. 


Where notice of appeal from the levying of assessments for street im- 
provements had not been given by the property owner cbjecting thereto 
within the statutory time limit for the giving of such notice, the entry 
on the books of the city commissioners, made after the expiration of the 
statutory time limit, that the owner had appealed therefrom is not a 
waiver of the requirements of the statute in this respect. 


AppEAL by plaintiff from Sink, Special Judge, at September Special 
Term, 1928, of Buncomse. Affirmed. 


Marcus Erwin for plaintiff. 
George Pennell for defendant. 


PrEr Curiam. This was a motion to dismiss an appeal alleged to have 
been taken by the plaintiff from a final order of the defendant, a munici- 
pal corporation, assessing damages and benefits to property owned by the 
plaintiff resulting from the improvement of one of the streets of the 
city. The final order was made on 19 June, 1926, and the plaintiff’s 
notice of appeal was given on 28 July, 1926. In the cherter of the de- 
fendant it is provided that any owner of premises who is dissatisfied 
with the damages or with the amount of special benefits assessed against 
his property, or with any item in the report of the jury, may appeal to 
the next term of the Superior Court “by serving upon the adverse party 
a written notice of such appeal within ten days after said board of com- 
missioners shall have so passed upon said report, but not afterwards.” 
Private Laws 1923, ch. 16, sec. 297. 
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On 28 July, 1926, the board of commissioners of the defendant met in 
regular session and made this entry upon their minutes: “The appeal of 
D. G. Noland from the report of the jury assessing benefits and damages 
on account of the proposed widening of Vance Street was presented to 
the board, and on motion ordered filed and the clerk instructed to pre- 
pare and file the necessary papers in the office of the clerk of Superior 
Court.” 

The appellant contends that this is a waiver of the defendant’s right 
to insist upon the ten-day limitation of the statute. The appellee con- 
tends that the statute is mandatory as to the time limit; that the com- 
missioners are representatives, not of themselves as individuals, but of 
the whole city, and that the time within which an appeal may be taken 
was definitely fixed for the protection of all the citizens. Our opinion 
is that the statute prescribes a specific time within which an appellant 
from assessments in proceedings of this kind must give notice of appeal, 
and that the entry on the minutes of the commissioners did not have the 
effect of enlarging the time. The question of the right to apply to the 
Superior Court in proper cases for a writ to bring up an appeal after 
the time limited when the appellant is not in fault is not presented. 

Affirmed. 





T. J. FERGUSON, W. J. McCLURE, anp J. S. CONNOR, County ComMmis- 
SIONERS OF SWAIN COUNTY, AND S,. R. PATTERSON, SIIERIFF OF SWAIN 
County, v. W. C, MARTIN. 


(Filed 12 June, 1929.) 


1. Sheriffs A b—In this case held, sheriff was on salary basis and man- 
damus would lie to compel him to surrender tax books to his suc- 
cessor. 


Where an act which says in its eaption that its purpose is to regulate 
salaries, etc., repeals all former laws, and provides that the sheriff of a 
certain county should receive for his services as sheriff the fees of his 
office, and for his services as tax collector he should receive a certain 
sum per annum, payable monthly: Held, in the collection of taxes the 
sheriff was on a salary basis, and under the provisions of chapter 218, 
section 7, Public Laws 1927, he is required to turn over to his successor 
the tax books upon the termination of his term of office, and mandamus 
will lie to compel him to do so. 


2. Sheriffs B a — Distinction between salary and fee basis of compcnsa- 
tion. 

The payment by the county for the services of a tax collector upon a 
salary or wage basis differs from that of a fee or commission basis in 
that in the former the payment for such services depends upon a period of 
time of service in such capacity, and in the Jatter, upon the particular 
acts of collection or value of the services rendered. 
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Apprau by defendant from McElroy, J., at March Term, 1929, of 
Swarn. Affirmed. | 

The judgment of the court below is as follows: “This cause coming on 
to be heard at this, the March Term, 1929, of the Superior Court of 
Swain County before his Honor, P. A. McElroy, judge presiding, and 
the same being heard upon the plaintiff’s motion for a mandamus to 
require the defendant to surrender and turn over the tax list, receipt 
books and other records and documents relative to the collection of 1929 
taxes for Swain County, North Carolina, whereupon, upon considera- 
tion of the verified complaint and answer filed herein, and the several 
statutes and other proofs offered by the respective parties, the court 
finds the following facts, to wit: 

1. That the defendant, W. C. Martin, was duly elected sheriff of 
Swain County at the regular November election, 1926, for a period of 
two years ending the first Monday in December, 1928, and that he served 
and acted as such sheriff until the first Monday in December, 1928, when 
he was succeeded in the office of the sheriff of said county by the plain- 
tiff, S. R. Patterson, who was in like manner duly elected to said office 
on the 6th day of November, 1928. 

2, That the defendant, W. C. Martin, received the tax list and books 
of said county for the year 1927 and served in said capacity, and that 
on the ......., day of November, 1928, the board of commissioners of 
Swain County again delivered to the defendant, W. C. Martin, the list 
and tax books for the year 1928, and that the said defendant thereupon 
entered upon his duties as such tax collector, and that he still has in his 
possession the said tax list and receipt books for the taxes of said 
county of Swain for the year 1928, and duly filed his sond therefor, 
which bond was accepted and approved by the commissioners of said 
county. 

3. That the plaintiff, S. R. Patterson, duly filed a bond with commis- 
sioners of said county as tax collector of Swain County for the year 
1928, which bond was accepted and approved by the board of commis- 
sioners of said county. 

4, That on 22 November, 1928, the plaintiff, board of county com- 
missioners of Swain County, caused to be served on the defendant, 
W. C. Martin, by the plaintiff, S. R. Patterson, the present sheriff of 
Swain County, a notice or demand therein requiring the defendant, 
W. C. Martin, to surrender and turn over to the said commissioners the 
tax list, receipt books and other records and documents pertaining to the 
office of such tax collector of Swain County, and therewith file a state- 
ment of the amount of taxes collected by the said W. C. Martin between 
said date and the time said tax lists were so delivered to him. That 
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the said W. C. Martin refused to so turn over and surrender said list, 
tax records and documents, and still holds the same in his possession, 
as aforesaid, and still refuses to deliver and surrender the same to the 
plaintiffs. 

5. That the said W. C. Martin was paid by the commissioners of said 
county for the collection of the taxes for 1927, as provided by law, the 
sum of $3,250, but has not been paid the full sum of $3,250 for the 
taxes of 1928; that his term of office as such tax collector expired on the 
first Monday in December, 1928. 

It is, therefore, on motion of Moody & Moody, and Gentry Hall, attor- 
neys for the plaintiffs, considered, adjudged and decreed by the court 
that the plaintiff, S. R. Patterson, is entitled to receive from the de- 
fendant, W. C. Martin, the tax lists, receipt books and other records and 
documents now in his possession relating to the taxes of said county for 
the year 1928, and to collect the remainder of said taxes, as required 
by law, and to receive the emoluments therefor, as provided by law, and 
it 1s ordered that said W. C. Martin be and is hereby required to turn 
over and deliver to the plaintiffs the aforesaid lists, books and docu- 
ments, and to report in writing to the plaintiffs, commissioners of said 
county, the correct amount of taxes of 1928 already collected by him. 

It is further ordered and adjudged by the court that the plaintiffs 
have and recover of the defendant their costs in this action incurred, 
and that the defendant pay all the costs of this action.” 

To the court below signing the above judgment, defendant excepted, 
assigned error and appealed to the Supreme Court. 


Moody & Hall for plaintzffs. 
Alley & Alley, Rdwards & Leatherwood for defendant. 


Crarkson, J. The single question presented by this appeal is whether 
the defendant was collecting the taxes in Swain County on a salary or 
fee and commsston basis. We think he was collecting same on a salary 
basis. The determination of this controversy involves the coustruction 
of certain statutes. 

Public-Local Laws 1919, ch. 134, see. 8, in part: “Said sheriff and tax 
collector shall deduct from the full amount of said taxes so collected all 
commissions which are now or may hereafter be provided by law, out of 
which commission he shall retain the sum of eighteen hundred dollars 
per annum as full compensation for his services as tax collector.” 

Public-Local Laws 1921, ch. 422, sec. 1, in part: “Provided, that the 
total compensation of the sheriff shall not exceed the sum of thirty-two 
hundred dollars per annum.” 
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Public-Local Laws 1923, ch. 163, in part: “Be amended by striking 
out the words ‘thirty-two hundred’ in line eight of said section and in- 
serting 1n lieu thereof the words ‘three thousand.’ ”’ 

Public-Local Laws 1923, ch. 329, caption of act, is as follows: “An 
act to regulate the salaries of the officers of Swain County.” Section 1. 
“That the compensation of the officers of Swain County shall be as 
follows: . . . The sheriff shall receive for his services as sheriff, 
the fees of his office, and for his services as tax collector he shall receive 
three thousand two hundred and fifty dollars per annum, payable in 
equal monthly installments; . . . Sec. 2. That all laws and clauses 
of laws in conflict with the provisions of this act are hereby repealed.” 

Public Laws 1927, ch. 218, sec. 7: “If any sheriff, or tax collector, 
to whom the tax list and receipt books shall be delivered on the first 
Monday in October, shall fail to succeed himself as such officer on the 
first Monday in December of any year, he shall make a full and com- 
plete settlement of such taxes as he may have collected on or before the 
first Monday in December, at which his term of office may expire, and 
the tax lst and receipt books shall be delivered to his successor, who 
shall in his settlement be credited with the amount for which settle- 
ment was made with such officer whose term expired: Provided, how- 
ever, that if the outgoing sheriff, or tax collector, shall have received the 
tax list and receipt books to collect the taxes due thereon, upon fees and 
commissions based upon the collections made, it shall be his duty, and 
he shall be charged with the collection of the taxes due for such year, 
and shall be charged with all the duties and responsibilities with refer- 
ence to reports and other settlements, and subject to the same penalties, 
imposed by this act, and shall conduct the land sales and execute the cer- 
tificates of sale for the same. If the officer whose term expires on the 
first Monday in December of any year and who does not succeed himself 
as such officer, shall not have received the tax books for the then tax 
year, the officer succeeding to such office shall give the required bond and 
be charged with the collection of the balance of the taxes for the then 
tax year, as 1f he had received the tax books on the first Monday in 
October, less, however, the taxes collected by the specially appointed tax 
collector.” 

It will be noted that the Public-Local act of 1925, supra, the caption 
says, ““An act to regulate the salaries,” etc., and the services as tax 
collector is fixed at $3,250 per annum, payable in equal monthly install- 
ments. This act repeals all laws and clauses of laws in conflict. Then 
the Public Laws of 1927, sec. 7, provides, in substance, a fair interpreta- 
tion from the entire section and proviso, that if he is on a salary basis 
and fails to succeed himself, on the first Monday in December he shall 
make a full settlement, etc., and the tax list, ete., shal? be delivered to 
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his successor in office; and if he is collecting upon a basis of fees and 
commissions he is not required so to do. The provision seems to be 
broad enough to cover the counties on a salary or fee and commission 
basis. 

The meaning of Salary: “The recompense or consideration paid, or 
stipulated to be paid, to a person at regular intervals for services; fixed 
regular wages, as by the year, quarter or month.” Webster’s New Inter- 
national Dictionary, p. 1871. “The word salary may be defined gener- 
ally as a fixed annual or periodical payment for services, depending 
upon the ¢¢me and not upon the amount of services rendered.” 24 
A. & E. Enc. of Law, 2 ed., p. 1015, 16 and 17. Black’s Law Dict., 2 ed., 
“Salary,” p. 1052 and cases cited. 

The term fees “is distinguished from wages or salary in that it refers 
to compensation for particular acts, whereas, wages or salary refers 
rather to compensation for work during a definite period of time.” 
25 C. J., p. 1010. 

We do not think Commissioners v. Bain, 173 N. C., p. 377, 1s applica- 
ble. See Pender County v. King, ante, 50. We are dealing here with 
a statute that is mandatory—the statute speaks in language in which 
we think there is no ambiguity. The judgment below is 

Affirmed. 





G. bE. BROWN y. E. L. OSTEEN Aanp Wire, ELLA M. OSTEEN, 
(Filed 12 June, 1929.) 


1. Bills and Notes D a—Provision in mortgage for acceleration affects 
only foreclosure and not notes secured thereby in which no provision 
is made. 

Where there is no provision for acceleration in a series of notes secured 
by a mortgage on lands, but the mortgage itself provides that a failure 
to pay any of the notes or interest when due shall mature all the in- 
debtedness thereby secured: Held, the provisions for acceleration appear- 
ing only in the mortgage affects only the right to foreclose the mortgage 
and does not affect the notes, and when action is taken before the maturity 
of some of the notes, as to them no recovery can be had. 


2. Election of Remedies A—UWpon discovery of fraud the injured party 
is put to his election to disaffirm or ratify contract. 

Where fraud is alleged in the transaction wherein a mortgage is given 
on lands involving the assumption thereof by a grantee of the equity of 
redemption, and there is evidence tending to show that the defendant 
by his acts and conduct with knowledge of the alleged fraud received 
the benefits: Held, he was put to his election within a reasonable time 
after he discovered the fraud or should have done so in the exercise of 
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reasonable diligence, to disaffirm his contract, and where he has not done 
so, and has received the benefits under the contract he may not suc- 
cessfully maintain his suit to cancel the contract, and ordinarily this is 
not open to him unless he is in a position to put the plaintiff in statu quo. 


AppraL by defendants from Schenck, J., and a jury, at November 
Term, 1928, of Henperson. Modified and affirmed. 

The plaintiff instituted this action against the defendants for the re- 
covery of $2,166.66 and interest, the indebtedness represented by four 
notes or bonds under seal, dated Hendersonville, N. C., 24 May, 1926; 
one note due at 6 months for $541.66; one note due at 12 months for 
$541.66; one note due at 18 months for $541.66, and one note due at 
24 months for $541.68, with interest after date at 6 per cent payable 
semiannually. All the notes or bonds with the exception as to when 
they become due, are like the first, which is as follows: 


“$541.66, Hendersonville, N. C., 24 May, 1926. 
Six months after date, without grace, we promise to pay to G. E. 
BLOWN sacteshe salaried or order, five hundred forty-one and 66/100........ 


dollars. For value received, payable at the office of the First Bank & 
Trust Co., Hendersonville, N. C. With interest after date at 6 per cent, 
payable semiannually. Protest, presentment and notice of dishonor or 
extension waived by all parties to this note. 
(Signed) E. L, OstEex (Seal) 
(Signed) Enna M. Osteen (Seal) 


On 24 May, 1926, the plaintiff executed and delivered to defendants 
a deed to three lots 28, 29 and 30, in the White addition to “Mountain 
Home,” on the property a house was built by plaintiff which he con- 
tended cost him $38,297.79. The defendants, to secure the purchase price, 
to wit, the four notes or bonds above set forth, executed and delivered to 
plaintiff a mortgage on said lots. The deed and mortgage were duly re- 
corded in the office of the register of deeds for Henderson County. 

The mortgage had this provision: “A failure to pay any part of the 
interest, or any note or any part thereof, when due, shall mature all 
the indebtedness secured by the mortgage.” This action was instituted 
14 July, 1927, when only two of the notes were due. 

The defendants set up as a defense actionable fraud and tendered a 
deed back to plaintiff for the property. The plaintiff’s reply was that 
the contract was ratified after knowledge on the part of the defendants 
of the actionable fraud. The undisputed evidence on this aspect was as 
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follows: Deed duly executed by defendants on 4 September, 1926, for 
lots 29 and 30 to Carl West. The said West, as a part of the considera- 
tion of the deed, assumed the payment of the following indebtedness as 
recited in the deed: “It is agreed as a part of the consideration for this 
conveyance that the party of the second part assumes and agrees to pay 
when due that deed in trust upon the within described property from 
G. E. Brown and wife, Mary C. Brown, to W. C. Meekins, trustee, which 
deed of trust is dated 24 March, 1926, securing notes as follows: 


1 note for $416.67 dated 24 March, 1926, due 1 year from date. 

1 note for $416.67 dated 24 March, 1926, due 2 years from date. 
1 note for $541.66 dated 24 May, 1926, due 6 months from date. 
1 note for $541.66 dated 24 May, 1926, due 12 months from date. 
1 note for $541.66 dated 24 May, 1926, due 18 months from date. 
1 note for $541.66 dated 24 May, 1926, due 24 months from date. 


The last four notes made payable to G. E. Brown and wife, Mary C. 
Brown, payable at the First Bank and Trust Company, Hendersonville, 
N.C.” 

Defendants kept one lot, 28, and in addition to the assumption of the 
indebtedness by Carl West got from him two lots in Florida and one lot 
in Buncombe County, West Asheville. No cash was passed in this trans- 
action. West sold the property to a Mr. Crabb, and defendants pur- 
chased the property back from Crabb and paid him $50.00. The property 
was rented by defendants, a sign “For Rent” was put on the property. 
Defendants collected $40.00 a month for three months. Defendants had 
work done on the house, and were offered $5.00 a month for the house 
without furniture, and rented it furnished. They had the woodwork 
to do over and had the plumbing fixed. 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Did the defendants, E. L. Osteen and Ella M. Osteen execute to 
the plaintiff, G. E. Brown, the four several notes as alleged in the com- 
plaint? Answer: Yes. 

“2, Has any payment been made on said notes by the said defendants, 
or elther of them? Answer: No. 

“3. Was the execution and delivery of said notes procured by false 
and fraudulent representations of the plaintiff, G. E. Brown, or his 
agent, as alleged in the answer? Answer: Yes. 

“4. Did the defendants, with knowledge of the false and fraudulent 
representations .of the plaintiff, ratify the execution and delivery of said 
notes, as alleged in the reply? Answer: Yes. 
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“5. What amount, if any, are the defendants, E. L. Osteen and wife 
Ella M. Osteen, indebted to the plaintiff, G. E. Brown? Answer: 
$2,166.66 with interest. 

“§, Did the plaintiff, G. E. Brown, procure the payment of the $500, 
as a part of the purchase price of the land described in the complaint, by 
false and fraudulent representations, made by the plaintiif, G. E. Brown, 


or his agent, as alleged in the answer? Answer: ........ 
“7, In what amount, if any, is the plaintiff, G. E. Brown, indebted 
to the defendants, E. L. Osteen and Ella M. Osteen? Answer: ......... : 


The judgment of the court below was as follows: “This cause coming 
on to be heard before the undersigned judge of the Superior Court and 
a jury, at November Term, 1928, and issues having been submitted to 
the jury and answered as appear in the record. It is therefore, con- 
sidered, ordered and adjudged that the plaintiff have and recover of 
the defendants and each of them the sum of two thousand one hundred 
and sixty-six and 66/100 dollars ($2,166.66), with interest thereon from 
and after 24 May, 1926, until paid and the costs to be taxed by the 
clerk.” 

The defendants made numerous exceptions and assignments of error 
and appealed to the Supreme Court. 


W.C. Meekins for plaintiff. 
Ray & Redden and Blythe & Sheppard for defendants. 


Crarkson, J. In Meadows Co. v. Bryan, 195 N. C., at p. 401, the 
law is stated as follows: “There is no provision in the notes executed 
by E. W. Bryan and payable to Merrill Bryan, by the terms of which 
the maturity of the notes, not due according to their tencr, 1s accelerated 
upon default in the payment of any one of said notes; the provision 
for the acceleration of the maturity of said notes is contained in the 
mortgage, securing the same. This provision is applicable, therefore, 
only to the foreclosure of such mortgage, under the power of sale, or by 
civil action.” Walter v. Kilpatrick, 191 N. C., 458. 

As to the notes or bonds not due when this action was instituted, 
plaintiff’s attorney frankly admits that the judgment should be modified, 
and we so hold. 

The fourth issue is as follows: “Did the defendants, with knowledge 
of the false and fraudulent representations of the plaintiff, ratify the 
execution and delivery of the said notes, as alleged in the reply?” The 
defendants assign error as to the charge of the court below on this issue. 
We cannot so hold. 

We have read with care the charge of the court below on this issue, 
both before and after the jury came into court and requested the court 
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to recharge the law on this particular issue. Taking the charge as a 
whole and not disconnectedly, we think the court below clearly and fully 
charged the law as repeatedly set forth in the decisions of this Court. 
On this issue, after giving the contentions fairly to both sides of the 
controversy, the court charged, in part: “Now, gentlemen of the jury, 
our courts have said, as late as the 191st Report, which was issued in the 
year 1926, and the court charges you that this is the law: ‘In order 
to rescind, however, the party injured must act promptly and within a 
reasonable time of the discovery of the fraud, or after he should have 
discovered the fraud by due diligence, and he is not allowed to rescind 
in part and affirm in part; he must do one or the other. And as a 
general rule the injured party is not allowed to rescind where he 1s 
not 1n a position to put the other party in statu quo by restoring the 
consideration passed. Furthermore, if after discovering the fraud the 
injured party voluntarily does some act in confirmation (recognition) of 
the contract, his power to rescind is then at an end.’ The court has 
read to you from the case of McNair v. Finance Co., Book 191, at 
bottom page 718 of the N. C., Report.” May v. Loomis, 140 N. C., 
at p. 359. 

The exceptions and assignments of error are not in accordance with 
Rawls v. Lupton, 193 N. C., 428, but notwithstanding this, we have 
considered the material ones. 

For the reasons given, the judgment of the court below is 

Modified and affirmed. 





OC. BE. CATHEY, ADMINISTRATOR OF WILLIAM GRAHAM CATHEY, v. THE 
CITY OF CHARLOTTE anp SOUTHERN BELL TELEPHONE COM- 
PANY. 

(Filed 12 June, 1929.) 


41. Removal of Causes C b— Allegations of complaint will determine 
whether cause of action is stated against resident defendant. 


Upon a petition of the nonresident defendant for removal of the cause 
to the Federal Court for trial on the grounds of diversity of citizenship 
and separable controversy, the allegations of the complaint will aloné be 
considered as to whether a joint tort is alleged, and where the allegations 
are sufficient and the resident defendant recognizes the jurisdiction of the 
State court by obtaining an extension of the time to answer, the petition 
for removal will be denied. 


2. Same-——In this case held, complaint alleged joint tort of resident and 
nonresident defendants, and petition for removal should be denied. 


Allegations in the complaint in an action for wrongful death that the 
plaintiff’s intestate was an employee of a city and was injured by the 
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joint negligence of the city and the nonresident telephone company in 
connection with removing, by order of the city, its wire, used in its police 
and fire alarm system, from a pole erected by the nonresident telephone 
company under authority of an ordinance requiring that sound poles be 
used, and that the injury resulted from defects in the pole causing it to 
break and throw plaintiff’s intestate to the ground: Fleld, a cause of 
action against both defendants as joint tort-feasors is stated, and the 
petition of the nonresident defendant for removal of the cause to the 
Federal Court for trial should be denied. 


3. Same—Nonresident defendant may not raise question of nonliability 
of the resident defendant because of its being municipal corporation. 


Where a city and a nonresident telephone company are sued in the 
State Court a joint tort causing the death of the plaintiff’s intestate, 
and the city does not file a demurrer but obtains an extension of time 
in which to answer, the nonresident defendant cannot raise the question 
by its petition for removal of the cause to the Federal Court on the 
ground that the action is separable, whether or not the city was liable 
for that its employee was injured in the exercise of the city’s govern- 
mental functions. 


4, Municipal Corporations E a~—Municipal corporation is not liable for 
negligent injury to its employee in exercise of governmental func- 
tions. 


A city is not liable in damages for negligence causing injury or death 
to its employee while performing his duty as such in connection with 
removing a wire on a pole used by the city in connection with its police 
and fire alarm system. 


AppEAL by plaintiff from Sink, Special Judge, at March Term, 1929, 
of Mecxienseure. Reversed. 

This is an action to recover damages for the wrongful death of plain- 
tiff’s intestate, caused, as alleged in the complaint, by the joint and con- 
current negligence of defendants, 

Plaintiff is a citizen of the State of North Carolina; he instituted this 
action in the Superior Court of Mecklenburg County as administrator 
of his son, William Graham Cathey, who at the date of his death was a 
citizen of the State of North Carolina, and a resident of Mecklenburg 
County. 

The defendant, the city of Charlotte, is a municipal corporation, 
organized and existing under the laws of the State of North Carolina. 

The defendant, Southern Bell Telephone Company, is a corporation, 
organized under the laws of the State of New York, with its principal 
office in said state, and engaged in business in the State of North 
Carolina, as authorized by its charter. 

The value or amount in controversy in this action, which is of a civil 
nature, exceeds the sum of $3,000, exclusive of interest and costs. 

From judgment that the action be removed from the Superior Court 
of Mecklenburg County to the District Court of the United States for: 
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the Western District of North Carolina, Charlotte Division, for trial, 
in accordance with the prayer of the petition, duly filed by the defend- 
ant, Southern Bell Telephone Company, the plaintiff appealed to the 
Supreme Court. 


John M. Robinson and Hunter M. Jones for plaintiff. 
T. C. Guthrie for defendant. 


Connor, J. It appears on the face of the complaint that on 1 Sep- 
tember, 1902, an ordinance was duly adopted by the city of Charlotte, 
by which permission was granted to the Southern Bell Telephone Com- 
pany to erect, maintain and operate lines of telephone and telegraph, 
including the necessary poles, ete., upon, along, and over the streets 
of the city of Charlotte, provided that all poles erected and maintained 
by said company in said city should be sound, strong, neat and syin- 
metrical. In cousideration of the passage of said ordinance, the said 
Telephone Company agreed to provide one cross-arm on each pole, when 
requested so to do by the city of Charlotte, for the free use of its police 
and fire alarm system. 

Some time prior to 8 January, 1929, in accordance with the provisions 
of the said ordinance, the Southern Bell Telephone Company erected 
and installed one of its poles in the city of Charlotte, near the corner 
of East Fourth Street and Caswell Road. The city of Charlotte, there- 
after, under the provisions of said ordinance, and with the knowledge, 
consent and approval of the Telephone Company, placed one of its elee- 
tric wires on said pole. This wire was a part of the apparatus used by 
the said city in its police and fire alarm system. 

On 8 January, 1929, pursuant to the request of the Telephone Com- 
pany that it remove said wire from the said pole, the city of Charlotte 
ordered and directed plaintiff’s intestate, who was at that time an em- 
ployee of the said city, to climb the said pole, and to remove the said 
wire therefrom. Plaintiff’s intestate climbed the said pole, as he was 
ordered and directed to do by the city; while he was at work removing 
said wire, the said pole broke and fell, hurling him to the ground with 
such force and violence as to cause injuries which resulted in his death. 

It is alleged in the complaint that the death of plaintiff’s intestate 
was caused by the joint and concurrent negligence of defendants, as 
specifically set out therein, and that as the result of his wrongful death, 
plaintiff as his administrator, has been damaged in the sum of $75,000. 
Each of the allegations in the complaint involves an allegation that there 
were defects 1n said pole, at the time it was erected and installed by the 
Telephone Company, or at the time plaintiff’s intestate was ordered and 
directed by the city of Charlotte to climb the pole, and to remove the wire 
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therefrom, at the request of the Telephone Company. Prior to the in- 
stitution of this action, plaintiff presented to the city of Charlotte his 
claim for damages, as he was required to do by the statute, and by a 
provision in the charter of said city, and demanded payment of said 
claim. The city of Charlotte refused and neglected to pay said claim, and 
thereafter plaintiff instituted this action against both the defendants. 

In apt time, the defendant, Southern Bell Telephone Company, filed 
its petition, pursuant to the provisions of the act of Congress, for the 
removal of the action from the Superior Court of Mecklenburg County 
to the District Court of the United States for the Western District of 
North Carolina, Charlotte Division, for trial, upon the sole ground that 
upon the allegations of the complaint, the defendant, the city of Char- 
lotte, is not liable, in law, to the plaintiff in this action, and that, there- 
fore, the cause of action alleged in the complaint is against the Southern 
Bell Telephone Company, alone. The defendant, the city of Charlotte, 
has filed no demurrer or answer to the complaint; it has, however, 
applied for and obtained an order extending the time within which it is 
required to file pleadings. From the judgment affirming the order of the 
clerk of the Superior Court of Mecklenburg County, and ordering and 
directing that the action be removed for trial, in accordance with the 
prayer of the petition, plaintiff appealed to this Court. 

It appears from the allegations of the complaint that the wire which 
plaintiff’s intestate was ordered and directed by the defendant, the city 
of Charlotte, to remove from the pole, which had been erected and 
maintained by the defendant, Southern Bell Telephone Company, under 
the provisions of the ordinance of the city of Charlotte, was a part 
of the apparatus used by the city of Charlotte for its police and fire 
alarm system. In the erection and maintenance of its police and fire 
alarm system, the city of Charlotte, as a municipal corporation, was 
engaged in the exercise of a governmental function. Wcllhenney v. 
Wilmington, 127 N. C., 146, 37 S. E., 187, Peterson v. Wilmington, 
130 N. C., 76, 40 S. E., 853. It is the general rule in this as well as 
in other jurisdictions that municipal corporations when engaged in the 
exercise of powers and in the performance of duties conferred and en- 
joined upon them for the public benefit, may not be held liable for 
torts and wrongs by which their employees or others sustain injuries, 
resulting in damages, unless made liable by statute. Parks-Belk Co, v. 
Concord, 194 N. C., 184, 188 8. E. 599; Price v. Trustees, 172 N. C., 
84, 89 S. E., 1066. In Scales v. Winston-Salem, 189 N. C., 469, 127 
S. E., 548, it is said in the opinion written by Adams, J.: “The non- 
liability of a municipal corporation for injury caused by negligence in 
the exercise of its governmental functions may be illustrated by cases 
in which it is held that a city is not Hable for a policeman’s assault 
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with excessive force, or for the suspension of a town ordinance indirectly 
resulting in damage to property, or for injury to an employee while in 
the service of the fire department, or for failure to pass ordinances 
for the public good, or for the negligent burning of trash and garbage, 
or for personal injury caused by the negligent operation of a truck by 
an employee in the service of the sanitary department of a city.” Sce 
cases cited in the opinion. In accordance with this principle 1t was 
held in that case that the defendant, a municipal corporation was not 
liable to an employee for damages resulting from injuries caused by the 
negligent construction of a furnace as a part of an incinerator con- 
structed and used by the defendant for the purpose of burning trash 
and refuse collected within the corporate limits of the defendant city. 
A judgment overruling a demurrer to the complaint, on the ground that 
it appeared from the allegations thereof that the construction and opera- 
tion of the incinerator was in the exercise of a governmental function, 
was reversed, on defendant’s appeal to this Court. 

This principle is so well settled by authoritative decisions of this 
Court, and by decisions of courts of other jurisdictions, that in the 
absence of its abrogation or modification by statute, it cannot be ques- 
tioned. Whether it should be abrogated or modified in this State, in 
view of changed conditions, enlarging the functions of municipal cor- 
porations, must be determined by the General Assembly. The principle, 
however, is not determinative of the question presented by this appeal. 
The city of Charlotte has not demurred to the complaint. Whether 
or not the complaint is subject to its demurrer, upon the ground that it 
is not lable to the plaintiff upon the facts alleged therein, is not now 
presented for decision. The nonresident defendant, Southern Bell Tele- 
phone Company, cannot raise the question, by its petition for the re- 
moval of the action from the State court to the Federal court, for 
trial, on the ground that the action is separable, as to whether the 
resident defendant, the city of Charlotte, is hable, upon the allegations 
of the complaint to the plaintiff in this action. 

“A directed verdict, without the plaintiff’s assent in favor of a 
resident defendant whose presence has heretofore prevented a removal 
for a separable controversy does not operate to make the case then 
removable; nor is that effect produced by a ruling of the court that, as to 
the resident defendant, there is not sufficient evidence to warrant a 
verdict, and sustaining a demurrer to the evidence, nor by a judgment 
dismissing the action as against the resident defendant, and though such 
judgment is affirmed by an intermediate court; nor by the taking of an 
involuntary nonsuit by the plaintiff as to the resident defendant, with 
a view not to abandon prosecution of the suit, but to test the correctness 
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of the ruling by appeal. Only a voluntary dismissal by the plaintiff as 
to the resident defendant puts the latter out of the case.’ 23 R. C. L,, 
682. See cases cited. 

“The Federal Supreme Court has repeatedly affirmed, not only in 
cases of joint contracts, but in actions for torts, which might have been 
brought against all or against any of the defendants, that separate 
answers by the several defendants sued on joint causes of action, may 
present different questions for determination, but they do not necessarily 
divide the suit into separate controversies. The cause of action is the 
subject-matter of the controversy and that is for all purposes of the suit 
whatever the plaintiff declares it to be in pleading. A defendant has 
no right to say that an action shall be several which a plaintiff elects 
to make joint. Each party defends for himself, but until his defense is 
made out, the case stands against him and the rights of all must be 
governed accordingly. 23 R. C. L., 679. See cases cited. 

There is error in the judgment ordering and directing the removal of 
the action from the State Court to the Federal Court, for trial. The 
judgment is 

Reversed. 





Cc. D. BARBOUR vy. THE COUNTY OF WAKE anp DR. O. L. RAY, L. Y- 
BALLENTINE, SAM T. BENNETT, D. H. POPE, ann W. L. WIGGS, 
AS MEMBERS OF THE BOARD OF COMMISSIONERS OF THE COUNTY OF WAKE. 


(Filed 12 June, 1929.) 


1. Taxation A a—Bonds for maintenance of highways are for necessary 
expense and do not require submission to voters, 


Bonds issued by a county for the construction and maintenance of its 
highways are for a necessary county expense within the intent and 
meaning of the State Constitution, Art. VII, see. 7, and may be validly 
authorized by general or special statute and issued by the county there- 
under without submitting the question of their issuance to the approval 
of the voters of the county. 


. 
w 


2. Same—Bonds issued to refund other bonds are for special purpose 
and do not fall within Constitutional limitation on tax rate. 


Where the municipal finance act does not apply to refunding certain 
bonds of a county, issued prior to its operating effect, and the bonds 
become due and payable, and there is no provision made for their pay- 
ment, the act of the board of county commissioners in paying them out of 
the general county fund as a temporary arrangement, using the bonds as 
collateral to secure the repayment by refunding bonds to be authorized 
by the Legislature: Held, the bonds later authorized by the Legislature 
and issued by the county to refund the indebtedness to the general county 
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fund are for a special purpose and do not fall within the general limita- 
tion of fifteen cents on the one hundred dollars valuation prescribed by 
the Constitution. Art. V, sec. 6. 


3. Same—County commissioners may borrow from general fund to pre- 
serve county credit and issue refunding bonds under valid Legisla- 
tive authorization. 

The board of county commissioners, having the supervision and control 
of roads, bridges, and the levying of taxes and the finances of the county, 
Constitution, Art. VII, sec. 2, have the authority by proper resolution to 
borrow from the general county fund moneys with which to pay matur- 
ing bonds of the county when due, being necessary to preserve the credit of 
the county, and to issue refunding bonds for the purpose of repaying this 
loan under a valid statute providing therefor and declaring itself to be 
a special statute validating and legalizing the transaction. 


4, Statutes A c—Act of Legislature ratifying act of county commissioners, 
which it could have authorized, not objectionable as retroactive. 


A statute passed to preserve the credit of a certain county in enabling 
it to meet the payment of its bonds when due, authorizing the issuance 
of refunding bonds and ratifying the act of the county commissioners in 
borrowing from the general county fund pending the authorization and 
issuance of the refunding bonds, is not objectionable as a retroactive 
statute under the facts of this case. 


APPEAL by plaintiff from Lyon, J., 26 April, 1929. From Waker. 
-\ffirmed. 

Controversy without action. Facts: Prior to the adoption of the 
County Finance Act by the General Assembly on 7 March, 1927, the 
county of Wake had incurred indebtedness for the purpose of construc- 
tion and reconstruction of highways and bridges in said county, of 
$195,000, and for maintenance of highways and bridges of $5,000. 

On 1 January, 1929, there became due $28,000 of bonds of said 
county $8,000, issued on 1 January, 1899; $20,000 issued 1 January, 
1909, pursuant to act of the General Assembly, for the payment of 
which no sinking funds were authorized or created. The board of com- 
missioners of said county, being forbidden by what is known as the 
Harris Act, ch. 509, Public-Local Laws of 1925, to issue any bonds 
without a vote of the people, could not refund the same under the pro- 
visions of the County Finance Act, and to save the credit of the county 
pending the early sitting of the General Assembly, there being in the 
county general fund sufficient funds, already allocated to other purposes, 
but which could temporarily be used for this purpose, by resolution, 
borrowed from the general county fund the said $28,000, and took up 
said bonds and directed “that the said bonds be held by the treasurer of 
said county as security for said loan, to be later retired by refunding 
bonds.” 
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By an act of the General Assembly of 1929, to wit, chapter 112 of the 
Public-Local Laws of said session, ratified 1 March, 1929, the board of 
commissioners of the county of Wake were expressly authorized: 

1. By section 1(a) to issue bonds of the said county for indebtedness 
of said county incurred “Prior to the passage of the County Finance 
Act for the special purpose of building, rebuilding, and maintaining the 
public roads and bridges of the county of Wake.” 

2. By section 1(c) to issue bonds of the said county for indebtedness 
of said county incurred, “on 1 January, 1929, in retiring $8,000 of bonds 
of said county of Wake issued 1 January, 1899, and $20,000 of bonds 
issued on 1 January, 1909, no provision for the payment of either of said 
issues having been made, and paid when due, out of moneys advanced 
from the general fund of the county of Wake for the year 1928, said 
fund having theretofore been allocated to the county budget.” 

The facts in connection with the aforesaid indebtedness are set out 
in the preamble of said act, and by section 1(e), “All such outstanding 
indebtedness incurred by said county for said purposes is hereby legal- 
ized, validated and declared to be for a special purpose.” There is no 
question as to the passage of the act having been according to constitu- 
tional requirements. 

Pursuant to, and in accordance with, the terms of said act, the board 
of commissioners of the said county of Wake duly passed a resolution 
providing for the issuance of said bonds; that part of said resolution, 
pertinent hereto, as relates to the bonds herein sought to be restrained, 
as to the issuance of the $200,000 of bonds, appears in section 1 of said 
resolution, section 2 of said resolution, section 11 of said resolution, 
and in the third paragraph of the amended resolution, and as to the 
$28,000 of bonds appears in section 1 of said resolution, section 4 of 
said resolution, section 11 of said resolution and in the third paragraph 
of the amended resolution. 

On the .... day of ....0.... , 1929, this action to restrain the issuance of 
the said bonds was begun, the plaintiff and defendants agreeing on the 
facts and submitting a case agreed. His Honor, C. C. Lyon, judge, 
holding the courts of the Seventh Judicial District, refused to restrain 
their issuance. Plaintiff appealed to the Supreme Court and assigned 
the following errors: 

“1, For that the court erred in not holding that the .ssuance of the 
$200,000 of bonds is unlawful and should be enjoined. 

2. For that the court erred in not holding that the issuance of the 
$28,000 of refunding bonds will be unlawful and should be enjoined. 

3. For that the court erred in signing judgment as set out in the 
record.” 
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J.C. Lrttle for plaintiff. 
P. J. Olive and John W. Hinsdale for defendants. 


Crarkson, J. The plaintiff assigned error as follows: “1. For that 
the court erred in not holding that the issuance of the $200,000 of bonds 
is unlawful and should be enjomed.” We cannot so hold. 

Constitution of N. C., Art. VII, see. 7, is as follows: “No county, city, 
town or other municipal corporation shall contract any debt, pledge its 
faith or loan its credit, nor shall any tax be levied or collected by any 
officers of the same except for the necessary expenses thereof, unless by 
a vote of the majority of the qualified voters therein.” 

It has been held in this jurisdiction that the construction and repair 
of bridges and roads are necessary expenses. ‘To contract a debt for 
such purposes, a vote of the majority of the qualified voters of a county 
is not a prerequisite. Herring v. Dixon, 122 N. C., 420; Crocker v. 
Moore, 140 N. C., 482; Hendersonville v. Jordan, 150 N. C., 35; Com- 
missioners of Yancey v. Road Commissioners, 165 N. C., 6323 Moose v. 
Commissioners of Alevander, 172 N, C., 419; Woodall v. Highway Com- 
mission, 176 N. C., 377; Parvin v. Commissioners of Beaufort, 177 
N. C., 508; Guire v Commissioners of Caldwell, 177 N. C., 516; 
Davis v. Lenoir, 178 N. C., 668. 

Constitution of N. C., Art. V, sec. 6 (N. C. Code, 1927, anno.) is as 
follows: “The total of the State and county tax on property shall not 
exceed fifteen cents on the one hundred dollars value of property, except 
when the county property tax is levied for a special purpose and with 
the special approval of the General Assembly, which may be done by 
special or general act: Provided, this limitation shall not apply to taxes 
levied for the maintenance of the public schools of the State for the 
term required by article nine, section three, of the Constitution: Pro- 
vided further, the State tax shall not exceed five cents on the one hun- 
dred dollars value of property.” 

In Rk. R. v. Reid, 187 N. C., at p. 324, it is said: “While the construc- 
tion and maintenance of the county home and the building and repairing 
of bridges may be considered a part of the ordinary expenses of the 
county, to be defrayed out of the general county revenue when sufficient 
for these purposes, still a tax levied under a special or general act for 
the specific and exclusive purpose of constructing, maintaining or re- 
pairing courthouses, jails, county homes, highways, or bridges is 
deemed to be levied for a special purpose, . . . Brodnax v. Groom, 
64 N. C., 244; Jones v. Commissioners, 107 N. C., 248; Walliams v. 
Commissioners, 119 N. C., 520; Herring v. Dixon, supra; R. BR. v. Com- 
missioners, 148 N. C., 220, 240; Jackson v. Commissioners, 171 N. C., 
379, 382; Moose v. Commissioners, 172 N. C., £19, 428; Parvin v. Com- 
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missioners, 177 N. C., 508; R. R. v. McArtan, 185 N. C., 201.” Commis- 
sioners v. Assell, 194 N. C., 412; Owens v. Wake County, 195 N. C., 
132; Commissioners v. Assell, 195 N. C., 719; BR. R. v. Cherokee County, 
195 N. C., 756; Mayo v. Commissioners of Beaufort, 196 N. C., 15. 

Plaintiff assigns as error: “2. For that the court erred in not holding 
that the issuance of the $28,000 of refunding bonds will be unlawful and 
should be enjoined.” We cannot so hold. 

On 1 January, 1929, there became due $28,000 of bonds of Wake 
County, $8,000 issued 1 January, 1899, and $20,000 issued 1 January, 
1909. No provision had been made for the payment of these valid and 
outstanding bonds of the county. It was important thet the credit of 
the county be maintained. The board of commissioners of Wake County, 
by resolution, borrowed from the general county fund the $28,000 and 
took up said bonds, and the resolution in regard to the transaction was 
to the effect “that the said bonds be held by the treasurer of said county 
as security for said loan, to be later retired by refunding bonds.” To 
meet an emergency like the one in question, we can find nothing to 
eriticize. 

Constitution of N. C., Art. VII, see. 2, is as follows: “It shall be the 
duty of the commissioners to exercise a general supervis.on and control 
of the penal and charitable institutions, schools, roads, bridges, levying of 
taxes, and finances of the county, as may be prescribed by law. The 
register of deeds shall be, ex officio, clerk of the board of commissioners.” 

We know of no statute, and none was called to our attention, pro- 
hibiting the doing of what was done in the present case. It was a tem- 
porary loan to meet a pressing emergency to save the counaty’s credit. It 
was afterwards approved by Legislative enactment. In reference to the 
indebtedness, the preamble of the act of the General Assembly of 1929 
is as follows: “All such, outstanding indebtedness incurred by said 
county for said purposes is hereby legalized, validated and declared to 
be for a special purpose.” 

As was said in Board of Education v. Commissioners, 183 N. C., at 
p. 302: “Subject to certain exceptions, the general rule is that the Legis- 
lature may validate restrospectively any proceeding it might have au- 
thorized in advance.” Construction Co. v. Brockenbrough, 187 N. C., at 
p. 77; Storm v. Wrightsville Beach, 189 N. C., at p. 683; Holton v. 
Mocksville, 189 N. C., 144; Commissioners v. Assell, 194 N. C., at 
p. 418. The judgment of the court below is 

Affirmed. 
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JANE AUSTIN, APMINISTRATRIX OF THE ESTATE OF REUBEN AUSTIN, 
DECEASED, Vv. SOUTHERN RAILWAY COMPANY, and DILLY 
MYERS. 

(Filed 12 June, 1929.) 


1. Master and Servant E a-—~—Liability of railroad for injury to employee 
engaged in interstate commerce is governed by Federal decisions. 

The liability of a railroad company to its employee for injuries sus- 
tained by him while engaged in interstate commerce is governed hy 
the Federal Employer's Liablity Act and the applicable principles of the 
common law as applied by the Federal Courts. 

2. Master and Servant E b-——Plaintiff must show that defendant’s viola- 
tion of Federal statute was proximate cause of injury. 

Held, in order for a recovery under the Federal Employers’ Liability 
Act there must appear under the evidence that the defendant was guilty 
of some negligence or the violation of a Federal statute which prox- 
imately caused the injury in suit. 

3. Same—Evidence of defendant’s negligence insufficient to be submitted 
to jury in this case. 

Where the evidence tends only to show that the plaintiff's intestate 
was employed by the defendant as a track inspector, and that he was 
found one morning, after a severe storm during the night, near the track 
under circumstances tending to show that he had been struck by one of 
the defendant’s trains, with further evidence that he had been continu- 
ously at work for a length of time in excess of that allowed by the Federal 
Statute, without evidence as to how the injury occurred: Held, the 
evidence raises conflicting inferences in favor of both parties and falls 
within the field of conjecture, and, the burden being on the plaintiff to 
establish the negligence of the defendant and the causal connection be- 
tween it and the injury, defendant’s motion as of nonsuit should have 
been granted. 


APPEAL by plaintiff from a judgment of nonsuit rendered by Sink, 
Special Judge, at November Special Term, 1928, of BrncomBe. 
Affirmed. 

When the case was called for trial plaintiff took a voluntary nonsuit 
as to the defendant Myers, and the action was prosecuted only against 
the Southern Railway Company. 


Geo. M. Pritchard for plaintiff. 
Thos. S. Rollins for defendant. 


Apams, J. The plaintiff’s intestate lived with his mother near the 
depot at Alexander, a station on the defendant’s line in Buncombe 
County. He had been in the regular service of the defendant as a section 
hand for more than three years, and in its intermittent service for five 
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or six years. He was about twenty years of age. On Saturday night, 
3 December, 1927, the weather was foul: rain, snow, and sleet imperiled 
the track and the operation of trains. The intestate was engaged as one 
of the defendant’s section crew in the inspection of the roadbed, a part 
of his service being to walk the track and to look for slides. The hmit 
of his “walk” was about a half-mile from the station. During the night 
several trains passed, four going west and five going east. The defend- 
ant was engaged and the deceased was employed in interstate commerce. 
At ten o’clock in the night his brother saw him walking the track near 
the depot. His mother saw him a few minutes after four on Sunday 
morning. Afterwards two trains passed, one going down, the other up 
the river. The dead body was found between six and seven o’clock in 
the morning about twelve feet below the point of the switch, the head 
about ten inches from the crossties. Blood and a part of the skull were 
found at the point of the switch and the lanterns he used about five 
feet outside the iron rail. There was a cut on the right side of the 
head, and it was afterwards noticed that the right arm and the right 
knee had been injured. 

The plaintiff’s right to recover damages is dependent upon the Federal 
Employers’ Liability Act and the applicable principles of the common 
law as interpreted by the Federal courts. Southern Ry. Co. v. Gray, 
241 U.S., 333, 60 Law Ed., 1030. This act provides that every common 
carrier by railroad while engaging in interstate commerce shall be liable 
in damages to any person suffering injury while he is employed by such 
carrier in such commerce, or, in case of the death of such employee, to 
his or her personal representative . . . for such injury or death 
resulting in whole or in part from the negligence of any of the officers, 
agents, or employees of such carrier, or by reason of any defect or insuf- 
ficiency, due to its negligence, in its cars, engines, appliances, machinery, — 
track, roadbed, works, boats, wharves, or other equipment. 45 U.S. 
C. A., 92, sec. 51. Negligence of the carrier, or of its officers, agents, or 
employees, or defective or insufficient equipment due to its negligence 1s 
the basis of its liability. Therefore, before a recovery can be had it 
must be shown by direct or circumstantial evidence that the carrier was 
negligent. J/l. Cent. R. Co. v. Skaggs, 240 U. S., 66, 60 Law Ed., 528. 
On this point there is a failure of proof. No one saw the accident. 
There is no evidence as to the circumstances under which the death 
occurred—no sufficient evidence as to the intestate’s position, no evidence 
of the defendant’s actionable negligence. There is evid2nce that death 
was caused by the impact of the train, but this is not enough to make 
actionable negligence: negligence is not presumed from the mere fact 
that the intestate was killed. Lamb v. Boyles, 192 N. C., 542; Isley v. 
Bridge Co., 141 N. C., 220; So. Ry. Co. v. Gray, supra. In reference to 


N.C.) SPRING TERM, 1929. 391 
AUSTIN v. R. R. 


negligence and proximate cause the evidence leads into the broad field 
of conjecture or speculation; from it different minds may draw different 
inferences, all imaginative, none substantial. “When the undisputed 
evidence is so conclusive that the court would be compelled to set aside 
a verdict in opposition to it, it may withdraw the case from the con- 
sideration of the jury and direct a verdict.” Hlliott v. R. #., 150 UL S.., 
245, 37 Law Ed., 1068. 

The appellant says that the defendant compelled the deceased to work 
in violation of the statute limiting the hours of service. It 1s made 
unlawful for common carriers by railroad engaged in interstate com- 
merce to require or permit any employee to be or remain on duty for a 
longer period than sixteen consecutive hours. At the end of this period 
the employee shall be relieved and not required or permitted again to go 
on duty until he has had at least ten consecutive hours off duty; and if 
he has been on duty sixteen hours in the aggregate in any twenty-four 
hour period he shall not be required or permitted to continue or again 
go on duty without having had at least eight consecutive hours off duty. 
45 U.S. C. A., 546, see. 61, 554, see. 62. 

There is evidence that the deceased was required to work in breach of 
this statute. But this requirement did not make the defendant uncondi- 
tionally lable in damages. A necessary element of liability is some 
causal relation between the employee’s working overtime and the injury 
he receives. In disapproving the conclusion that the act of a carrier in 
extending an employee’s service beyond the statutory limit was negli- 
gence per se, to which the death of the deceased was held to be attribu- 
table as a matter of law, the Supreme Court of the United States ex- 
plained the scope and meaning of the statute in 8S. Louis J. M. & S. R. 
Co. v. McWhirter, 229 U.S., 265, 57 Law Ed., 1179. Chief Justice White 
said: “In giving to the statute the construction above stated, we think 
error was committed. The hours-of-service act was approved 4 March, 
1907, and is entitled, ‘An act to promote the safety of employees and 
travelers upon railroads by limiting the hours of service of employees 
thereon.’ Ch. 2939, 34 Stat. at L., 1415, U. S. Comp. Stat. Supp., 1911, 
p. 1821. We are unable to discover in the text of the statute any sup- 
port for the conclusion that it was the purpose of Congress in adopting 
it to subject carriers to the extreme liability of insurers, which the 
view taken of the act by the court below imposes. We say this because, 
although the act carefully provides punishment for a violation of its 
provisions, nowhere does it intimate that there was a purpose to subject 
the carrier who allowed its employees to work beyond the statutory 
time to liability for all accidents happening during such period, without 
reference to whether the accident was attributable to the act of working 
overtime. And we think that where no such lability is expressed in the 


322 IN THE SUPREME COURT. [197 


MORRISON v, FINANCE COMPANY. 


statute, 1t cannot be supplied by implication. It requires no reasoning 
to demonstrate that the general rule is that, where negligence is charged, 
to justify a recovery it must be shown that the alleged negligence was 
the proximate cause of the damage.” 

As the evidence fails to disclose the circumstances of the accident, we 
find no ground upon which to rest the theory that the intestate’s working 
over the statutory time was the proximate cause of his death. 

We are referred by the appellant to Great Northern Ry. Co. v. 
Couture, 14 Quebec K. B., 316, and Republic Iron & Steel Co. v. Ohler, 
68 N. Kk. (Ind.), 901, in which it was held that a master may be liable 
in damages for injury sustained by a servant who has been compelled to 
work continuously for an undue number of hours; but in these cases the 
circumstances attending the accident were disclosed and the causal rela- 
tion between the servant’s overwork and the injury was established by 
the evidence. They are therefore not in point here. The judgment is 


Affirmed. 





re cee ee cae ree oe er re cr 


M. M. MORRISON, J. G. MORRISON, ann LELIA A, MORRISON, y. 
SOUTHERN STATES FINANCE COMPANY, Inc., ET At. 


(Filed 12 June, 1929.) 


1. Evidence I b—Introduction in evidence of books of corporation not 
error under the facts of this case. 


Where a finance company is sued for fraudulent representations of 
its financial condition in procuring a sale of its shares of stock to the 
plaintiff. exceptions to the introduction of some of its books relative 
to the inquiry and used by both parties in the examination and cross- 
examination of the secretary of the company as a witness will not be 
sustained as error. 


2. Evidence F e—Introduction in evidence of pleadings as admissions of 
parties not error in this case. 


Under the facts of this case: Held, exceptions to the intreduction in 
evidence of the pleadings as admissions of the parties are untenable 
under the decision of Weston v. Typeicriter Co., 183 N. C., 1, and other 
cases cited. 


3. Evidence I c—Admission of insufficiently identified letters in evidence 
is error. 


Upon the issue of fraudulent representations inducing the plaintiff 
to subscribe for steck in a corporation, letters of general circularization, 
purporting to have been signed by the corporation's president and received 
by the plaintiff, having a material relation to the determination of the 
issue, are improperly introduced in evidence upon the trial when not 
further identified as issued by the company, but where the subject-matter 
of the letters is proved by competent evidence the error is harmless. 
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4. Evidence H a=—-Where a conspiracy is not alleged conversation of 
codefendants is erroneously admitted in evidence. 


Where a conspiracy to defraud the plaintiff is not alleged in a suit 
against the corporation and certain of its officers for fraudulently induc- 
ing the plaintiff to subscribe for stock in the corporation, conversations 
of some of the defendants in the absence of the others are erroneously 
admitted in evidence as to them. 


3. Corporations D h—In action against corporation for fraudulently in- 
ducing purchase of stock plaintiff must show that corporation was 
involved. 

Where a corporation and some of its officers are sued to cancel certain 
shares of stock issued to the plaintiffs for fraudulent representations 
alleged as an inducement to purchase them, there must be suffcient evi- 
dence that the corporation was implicated in the transaction to hold it 
liable. thereon. 


Civit action, before Oglesby, J., at October Term, 1928, of CaBarrts. 

The plaintiffs alleged that the defendant, Southern Finance Com- 
pany, was a foreign corporation engaged in business in Charlotte, North 
Carolina, and that the individual defendants were officers and directors 
of said corporation, Walker being president; Ashcraft, vice-president ; 
Rhyne, vice-president; and Cherry, secretary and treasurer, and that 
said defendant, through its active officials, placed upon the market a 
large quantity of preferred and common stock for the purpose of sale, 
and employed agents and salesmen to solicit and sell said stock, and that 
one of said salesmen was J. A. Flournoy. 

Plaintiff further alleged that in January and February, 1924, said 
Flournoy sold to plaintiffs, who were partners, two hundred shares of 
said stock, and thereafter on 14 April, 1924, sold to said plaintiffs one 
hundred and fifty shares of said stock at the price of ten dollars per 
share. It was further alleged that in making said sale the said agent, 
Flournoy, made false and fraudulent representations, which the plain- 
tiffs relied upon, with respect to the financial condition of the Southern 
States Finance Company. 

A nonsuit was taken as to the plaintiff, Lelia A. Morrison, leaving 
in controversy the purchase of one hundred and ninety shares for 
$1,900 in January, 1924, and one hundred and fifty shares for $1,500 in 
April, 1924. 

Nineteen issues were submitted to the jury. 

The jury, by its verdict, found that false representations had been 
made by said salesman, and that the individual defendants participated 
therein and ratified such representations. However, in response to the 
eleventh issue the jury found that the plaintiffs did not purchase the 
one hundred and fifty shares on 1 April, 1924, from the defendant, 
Southern Finance Company. 

From judgment rendered both parties appealed. 
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Caldwell & Caldwell, R. Lee Wright and H. B. Adams for plaintiffs. 
Hartsell & Hartscll and Armfield, Sherrin & Barnhardt for defend- 
ants, 





Brocven, J. The defendants assigned one hundred and sixty-two 
errors, and the plaintiffs seventy-three. 

As the late Justice Allen once remarked: It is highly improbable that 
a trial judge could make two hundred and thirty-five errors in one game. 

One group of errors deals with the identification of the corporate 
records. These exceptions are without substantial merit, for the reason 
that Mr. Cherry, the secretary and treasurer of the corporation, was 
offered as a witness by the defendants, and he identified the books and 
records, although he indicated that certain of the records were not 
present at the trial. However, the records were used bv both parties in 
examining and cross-examining witnesses. 

Another group of exceptions is addressed to admissions offered from 
the pleadings. These exceptions cannot be sustained. Weston v. Type- 
writer Co., 183 N. C., 1,110 S. E., 581; Sears-Roebuck & Co. v. Bank- 
ing Vo., 191 N. C., 500, 182 S. E., 468; Malcolm xv. Cotton Mills, 191 
N.C, 727, 183 8. E., 7. 

Another group of exceptions involves the introduction in evidence of 
certain circulars and letters addressed to the stockholders of the Southern 
States Finance Company and to individual stockholders, purporting to 
be signed by the president of the Southern States Finance Company. One 
of the plaintiffs testified, with respect to the letters, as follows: “My 
wife, brother and I received those letters through the mail. I can’t 
testify the date we got it.” Plaintiffs introduced ten letters, marked 
Exhibit T. Individual defendants objected. The objection was over- 
ruled, and the letters, without further proof of identification, were ad- 
mitted in evidence. These letters and circulars contained representa- 
tions to the effect that the company was in good financial condition and 
free from debt, and therefore had a material bearing upon the allega- 
tions of the complaint. The admission of the letters was error. Trust 
Co. vw. Store Co., 198 N. C., 122, 186 8. E., 289; Bank v. Brickhouse, 
193 N. C., 231, 186 S. E., 636. 

There is no allegation in the complaint charging a conspiracy, and no 
issue of conspiracy was submitted to the jury. 

Certain exceptions were taken by the defendants to the admission of 
conversations between plaintiffs and others and certain of the individual 
defendants, when other individual defendants were not present. This 
evidence was incompetent as against the individual defendants not 
present at such conversations. Edwards v. Finance Co., 196 N. C., 462. 
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There are other exceptions to the charge given by the trial judge to the 
jury, but these appear to be without merit. 

There are other exceptions as to the competency of evidence warrant- 
ing serious consideration, but as a new trial must be awarded to the 
defendants for the errors specified, we deem it inadvisable to discuss 
them at this time. 


Pruaintirrs’ APPEAL. 
Pruatntirrs’ Ap 


The jury found in respect to the eleventh issue that the plaintiffs did 
not buy one hundred and fifty shares of stock in April, 1924, from the 
Southern States Finance Company. The evidence discloses that L. W. 
Tucker, Martin Tucker and Mrs. L. C. Tucker owned a large block of 
stock of the defendant Southern States Finance Company. They brought 
sult against the company and this stock was delivered by them to Mr. 
Hulin Davis, their attorney. 

The evidence further disclosed that J. H. Flournoy came to the office 
of Mr. Davis and bought five hundred shares of this stock, paying 
therefor $2.50 a share. The purchase price was paid in New York 
Exchange or by cashier’s check. Thereafter Flournoy took the stock to 
his attorney, Mr. Paul C. Whitlock, of Charlotte, who made demand on 
the Southern States Finance Company to transfer the stock to the 
plaintiffs upon the books of the corporation. This was done. <A carbon 
copy of a letter from Mr. Paul C. Whitlock to the Southern States 
Finance Company was admitted in evidence over the objection of plain- 
tiffs. This was error, as there was no notice to produce the original. 
Chair Co. v. Crawford, 193 N. C., 531, 187 8. E., 577. 

However, in the cross-examination of Mr. Whitlock he testified that 
he had the stock transferred in person, but preferred that there be a 
record of the demand, and for that reason sent the letter offered in 
evidence. Thus the introduction of the letter was manifestly harmless. 

There is no evidence that Flournoy bought the Tucker stock as agent 
of the Southern States Finance Company or paid for it with funds be- 
longing to said company, or that said company ever had any information 
with respect thereto. 

Upon this state of the record the judge would have been justified im 
giving a peremptory instruction upon this aspect of the case. 

We hold therefore that the defendants are entitled to a new trial upon 
their appeal and that the judgment with respect to the appeal of the 
plaintiffs is 

Affirmed. 
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POE & BENFIELD y. J. N. GILL. 
(Filed 12 June, 1929.) 


Contracts EF b—Prior breach of contract by one party precludes his re- 
covery for subsequent breach by other party who may recover on 
counterclaim therefor, 


Where the purchaser of standing timber has knowledge of the right of 
his vendor's mortgagee to stop him from cutting timber on che locus in quo 
until a certain amount had been paid the mortgagee, and enters upon the 
land and cuts and manufactures timber under a provision that he pay 
therefor when sold, and there is evidence that he has not paid accord- 
ingly, and soine time thereafter the mortgagee exercises his right to stop 
the cutting, and soon thereafter the vendor satisfies hira and acquires 
the right to have the purchaser continue under his contract of sale of 
the timber, which the purchaser does not do: Held, the purchaser’s ac- 
tion for damages for breach of contract is not upon warranty or covenant 
of peaceful enjoyment of the right of cutting timber, etc., and an instruc- 
tion that the vendor's breach in the respect stated would prevent his re- 
covery upon his counterclaim for the purchaser’s breach is reversible 
error, 


AppreAL by defendant from Schenck, J., at September Term, 1928, of 
McDowett. New trial. 

Action to recover of defendant damages for breach of contract. De- 
fendant denied that he had breached the contract and alleged that plain- 
tiffs had failed to perform said contract, on their part, and thereby 
caused him to suffer damages for which he demanded judgment against 
plaintiffs. 

The issues submitted to the jury were answered as follows: 

1. Did the defendant, J. N. Gill, breach his contract with the plain- 
tiffs, Poe & Benfield, as alleged in the complaint? Answer: Yes. 

2. If so, what amount are the plaintiffs, Poe & Benfield, entitled to 
recover of the defendant, Dr. J. N. Gill? Answer: $5,250. 

8. Did the plaintiffs, Poe & Benfield, breach their contract with the 
defendant, Dr. J. N. Gill, as alleged in the.answer? Answer: ......... 

4. If so, what amount is the defendant, Dr. J. N. Gill, entitled to 
recover of the plaintiffs, Poe & Benfield? Answer: ........ ; 

Under the instructions of the court, the jury having answered the first 
issue, “Yes,” did not answer the 3rd and 4th issues. 

From judgment on the verdict, defendant appealed to the Supreme 
Court. 


Winborne & Proctor and W. T. Morgan for plaintiffs. 
Hudgins, Watson & Washburn and Pou & Pou for defendant. 
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Connor, J. On 25 August, 1926, plaintiffs and defendant entered 
into a contract, in writing, by which defendant agreed to sell and convey 
to plaintiffs, “a certain tract of timber in McDowell County, North 
Carolina, same being on the lands known as the R. L. Greenlee land, 
and being near the Greenlee railway station on the Southern Railroad, 
and containing approximately one million feet of timber.” Plaintiffs 
agreed to pay to defendant as the purchase price for said timber $7.00 
per thousand feet. 

The plaintiffs agreed to log and saw said timber, and to sell the lumber 
manufactured therefrom; they agreed to pay for said lumber when the 
same was sold, the money to be paid to defendant or to be deposited 
to his credit in a bank at Marion, N. C., from time to time as the lumber 
was sold. 

At the date of said contract there was outstanding a mortgage on said 
timber and on the land on which it was located. This mortgage had 
been executed by defendant to R. L. Greenlee, from whom defendant had 
purchased the land, to secure the balance due by defendant to said 
Greenlee on the purchase price for said land. It was understood and 
agreed by and between defendant and the mortgagee that no timber 
should be cut’ and removed from said land, until the sum of $5,000 had 
been paid on the indebtedness secured by the mortgage. Plaintiffs 
alleged that defendant had agreed to procure the release of the timber 
from the mortgage, so that plaintiffs might cut and remove the same. 

After the execution of the contract between plaintiffs and defendant, 
plaintiffs began to cut and manufacture said timber into lumber. Plain- 
tiffs sold the said lumber from time to time, but failed to pay for same 
in accordance with the contract. They continued their operations until 
some time in the spring of 1927, when they ceased to cut and manufac- 
ture said timber into lumber. They allege that they were forced to 
cease their operations under the contract, because defendant had failed 
to pay to Greenlee the sum of $5,000, and that defendant ordered and 
directed them to cease said operations for that reason. This allegation 
is denied by defendant; he alleged that plaintiffs had failed to comply 
with their contract to pay for said timber as the lumber manufactured 
therefrom was sold. There was evidence tending to show that Greenlee, 
the mortgagee, waived his right to restrain defendant and plaintiffs from 
cutting and removing said timber, notwithstanding defendant had not 
paid him the sum of $5,000, until about 15 March, 1927, when he 
notified both defendant and plaintiffs that they must cease to cut and 
remove timber from said land, until defendant had paid him the sum 
of $5,000. There was evidence tending to show that defendant notified 
plaintiffs that they must cease their operations under the contract until 
he had satisfied Greenlee, and that plaintiffs thereupon did cease their 
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said operations. In a short time thereafter defendant satisfied Greenlee, 
who thereupon withdrew further objection to the cutting and removing 
of said timber. Plaintiffs, however, did not renew their operations. 
There is no evidence tending to show that plaintiffs offered, thereafter, 
to continue to log and saw said timber, and to manufacture the same 
into lumber. There was a settlement between plaintiffs and defendant 
in June, 1927, for the amount due by plaintiffs to defendant on the 
purchase price of timber cut and removed from the land prior to the 
date when plaintiffs ceased their operations under the contract. 

The court instructed the jury that if plaintiffs “were caused to stop 
either by Gill or Greenlee, who had a right to stop them, then that would 
be a breach of the contract on the part of Gill; if either Gill or Greenlee 
stopped the operations of plaintiffs, Poe & Benfield, that would consti- 
tute a breach of the contract, and that is the breach of the contract 
alleged in the complaint.” 

This instruction was error; this is not an action to recover damages 
for breach of covenant of title or of quiet enjoyment, but for the 
breach of his contract by defendant, J. N. Guill, in failing to procure 
the release of the timber from the mortgage which he had executed to 
Greenlee, thereby causing plaintiffs damage. Plaintiffs entered into the 
contract with defendant, with knowledge both actual and constructive, 
of the outstanding mortgage to Greenlee, and of his right as mortgagee 
to restrain them from cutting and removing the timber. The exercise 
of this right by Greenlee was not a breach by defendant of his contract 
with plaintiffs. There was evidence tending to show tnat defendant 
ordered plaintiffs to stop cutting the timber, not because of any objec- 
tion on the part of Greenlee, but because plaintiffs had failed to pay 
for the timber as the lumber manufactured therefrom was sold. 

There was evidence tending to show that plaintiffs had failed to com- 
ply with the contract, on their part, in that they had failed to pay 
for the timber as the lumber manufactured therefrom was sold, and 
that by reason of this default on their part, defendant had been unable 
to pay to Greenlee the sum of $5,000; and thereby procure the release 
of the timber from the mortgage. There was evidence, also tending to 
show that plaintiffs had failed to comply with the contract, in other 
respects, prior to the time when they ceased operations thereunder. In 
the absence of allegation and proof that plaintiffs had complied, at least 
substantially, with the terms of the contract, or that they were ready, 
willing and able to do so, they are not entitled to recover of defendant 
in this action. Seed Co. v. Jennette Bros., 195 N. C., 178, 141 S. E., 542; 
Edgerton v. Taylor, 184 N. C., 571, 115 S. E., 156; Owens v. Wright, 
161 N. C., 127, 76 8. E., 7385; Bualders Supply Co. v. Roofing Co, 
160 N. C., 448, 76 S. E., 498. 
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There are other assignments of error on defendant’s appeal in this 
case, which do not require consideration, as there must be a new trial, 
for the error in the instruction to the jury as indicated. 

New trial. 





OLLIE H. TULL v. HARVEY & SON COMPANY. 
(Filed 12 June, 1929.) 


1. Cancellation of Instruments A b-——Fraud not presumed from deed from 
mortgagor to mortgagee when property conveyed not embraced in 
mortgage. 

In order for frand to be presumed from the mortgagee’s obtaining 
a deed from the mortgagor the deed must be a conveyance of the mort- 
gaged premises, and the presumption does not apply when the mortgage is 
upon a distinct and separate tract owned by the husband of the mortgagor. 


2. Same—Where fraud is not presumed in an action for cancellation of 
deed it must be particularly alleged. 


Where the presumption of fraud does not apply to a deed given by a 
mortgagor to the mortgagee on lands not embraced in the mortgage, the 
mortgagor in her action to set aside the deed must allege in her complaint 
facts with such particularity as to show the fraud upon which the action 
is based, and in the absence of sufficient allegations in this respect a 
demurrer thereto is properly sustained. 


3. Pleadings D a—Where demurrer is good as to one cause of action and 
bad to the other, retention of good cause for trial is proper. 


Where allegations in a complaint are insufficient to state a cause of 
action to set aside a deed for fraud, but sufficient to state a cause of 
action against the grantee therein for failing to account for the purchase 
price, a demurrer to the complaint is properly sustained on the first cause 
of action, and overruled as to the second, and the trial court properly 
retains the second cause for trial, and may permit the plaintiff to amend 
her complaint as to the second cause in proper instances. 


Civiu action, before Grady, J., at Chambers, 21 November, 1928. 

The plaintiff alleged that she was the owner of a tract of land in 
Lenoir County, containing 125 acres and known as the Highway tract, 
and that her husband was the owner of a tract of land in said county 
known as the Tower Hill tract; that on 18 January, 1919, the plaintiff 
and her husband executed and delivered to R. C. Strong, trustee for 
Henry Strong, a deed of trust on the Highway tract to secure an in- 
debtedness of $5,000, and thereafter on 18 April, 1922, plaintiff and her 
husband executed and delivered to F. E. Wallace, trustee, for the Na- 
tional Bank of Kinston, a mortgage on said Highway tract to secure 
an indebtedness of $1,750. 
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Plaintiff further alleged that the following deeds of trust were exe- 
cuted by her and her husband on the Tower Hill tract, to wit: 

(a) 24 July, 1919, to secure an indebtedness of $10,000 to the Farm 
Loan Bank of Columbia, South Carolina. 

(b) 29 January, 1920, to secure an indebtedness of $2,000 to the 
National Bank of Kinston. 

(c) 15 April, 1921, to secure an indebtedness of $5,259 due the 
defendant. 

(d) 24 November, 1922, to secure an indebtedness of $1,846 due the 
defendant. 

Thereafter on 2 February, 1923, the plaintiff and her husband exe- 
euted and delivered to the defendant a deed for the said Highway tract 
belonging to the plaintiff for the sum of $12,000. 

Plaintiff further alleged that the defendant secured a deed for her 
said “Highway tract” by means of fraud and coercion, for that “the 
defendant took undue advantage of the fact that the lands of both the 
plaintiff and her husband were encumbered by deeds of trust and 
mortgages as hereinbefore recited, unlawfully to induce, impel and coerce 
the plaintiff to execute to the defendant the said paper-writing, in form 
a deed, for her said Highway tract of land. And further, that during 
the fall of 1922 the defendant began to threaten and did threaten plain- 
tiff and her husband with the foreclosure of the deed cf trust on the 
Tower Hill tract,” and “moved by such threats . . . the plaintiff 
and her husband decided to surrender Tower Hill farm to the defend- 
ant.” Whereupon the “defendant dissuaded the husband of plaintiff 
from so surrendering said Tower Hill farm, and by fraudulent induce- 
ments and promises which deceived the plaintiff, causel a change of 
purpose of her said husband and the plaintiff to surrender Tower Hill 
and secure from the plaintiff and her husband by representations and 
assurances, which, as plaintiff believes and alleges, were fraudulent and 
never intended to be performed, the execution to the defendant of the 
paper-writing, in form a deed, for the Highway farm.” 

Plaintiff further alleged that the defendant had failed to account for 
the purchase price of said property and that said defendant had wrong- 
fully and unlawfully misapplied said purchase price. 

Upon these allegations the plaintiff asks: 

(a) That the deed for the Highway tract be set aside and that she be 
permitted to redeem said land upon payment of the amcunt of the in- 
debtedness thereon. 

(b) And for such other relief as she might be entitled to. 

The defendant filed a demurrer upon the ground that the complaint 
vontained no allegation of fraud sufficient to constitute a cause of action. 
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The trial judge entered the following judgment: 

“The defendant demurred to the complaint upon the ground that the 
complaint does not state facts sufficient to constitute a cause of action 
based upon fraud and misrepresentation; and upon an inspection of 
the complaint, the court is of the opinion that no cause of action 1s 
alleged in respect to the charge of fraud, and the demurrer is sustained 
in that respect; but the court is of the opinion that a cause of action 
is sufficiently stated for money had and received, and in that respect the 
demurrer is overruled. 

“Wherefore, it is now adjudged that the cause of action declared upon 
in respect to fraud and false representations be and the same is hereby 
dismissed, and the plaintiff is declared to be not entitled to recover in 
that respect. 

“Tt is further adjudged that the plaintiff be permitted to amend the 
complaint so as to definitely set forth the facts in respect to the moneys 
had by the defendant from the purchase of the lands described in the 
complaint and known as the Highway tract, and the defendant will be 
permitted to answer said amended complaint within twenty days after 
service of a copy thereof on counsel.” 

From the foregoing judgment the plaintiff appealed. 


Rouse & Rouse for plaintiff. 
F. EB. Wallace and Cowper, Whitaker & Allen for defendant. 


Brocgpren, J. The record discloses that the defendant held no mort- 
vage upon the Highway tract owned by the plaintiff. Therefore the 
relationship of mortgagor and mortgagee does not apply. The fact that 
the grantee in a deed holds a mortgage executed by the grantor on other 
property does not raise the presumption of fraud. Hart v. Cannon, 
133 N. C., 10, 45 S. E., 351. Therefore, as there was no presumption 
of fraud arising from the relationship of the parties, 1t was necessary 
for the plaintiff to allege the specific facts, circumstances and acts con- 
stituting the fraud complained of. The principle of law is tersely ex- 
pressed in Colt v. Kimball, 190 N. C., 169, 129 S. E., 406, as follows: 
“Tt is accepted in this jurisdiction that the facts relied upon to consti- 
tute fraud, as well as the fraudulent intent, must be clearly alleged.” 
Foy v. Stephens, 168 N. C., 438, 84 8S. E., 758; Nash v. Hospital, 180 
N. C., 59, 104 8. E., 33. The complaint in the case at bar does not 
comply with the principle of law so announced. 

The plaintiff, however, alleges that the defendant has not accounted 
to her for the purchase price of her tract of land, and she is entitled 
to be heard on this cause of action. 

Affirmed. 
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IN THE MATTER OF THE LAST WILL AND TESTAMENT OF SUSAN B. 
SHEMWELL, DECEASED. 


(Filed 12 June, 1929.) 


Wills C d—Evidence that will was in handwriting of testator held suf- 
ficient, and held further, found among valuable papers. 


Evidence that a paper-writing was in the handwriting of the deceased, 
signed by her, and found among her valuable papers is sutiicient to be 
submitted to the jury on the issue of devisavit vel non, and held further, 
under the facts of this case the paper-writing, being found in a box in 
which she kept papers of value, evidently regarded as valuable by her, 
and evidencing her intent that the paper-writing operate as her will, was 
found among her valuable papers within the meaning of C. S., 4144(2), and 
evidence that her husband also kept certain valuable papers of his own in 
the same box does not vary the result. 


APPEAL by the caveators from Sink, Special Judge, at November 
Special Term, 1928, of Buncomsr. No error. 

Proceedings for the probate in solemn form of a paper-writing pro- 
pounded as the holograph will of Susan B. Shemwell, deceased, by her 
son, named therein as one of the executors of the deceased. 

The issue submitted to the jury was answered as follows: 

“Is the paper-writing propounded by Fitzhugh Harmon for probate, 
and consisting of five separate sheets (marked Propounder’s Exhibits 1, 
2, 38, 4 and 5) and every part thereof, the last will and testament of 
Susan B. Shemwell, deceased? Answer: Yes.” 

In accordance with the verdict, it was ordered, adjudged and decreed 
that said paper-writing and every part thereof is the last will and testa- 
ment of the said Susan B. Shemwell. From the judgment, the caveator 
appealed to the Supreme Court. 


W. A. Sullivan for propounder. 
Rollins & Smathers for caveator. 


Connor, J. Susan B. Shemwell died in Asheville, on 19 February, 
1924, She left surviving her husband, Baxter Shemwell, and three chil- 
dren, two of whom are the children of a former marriage. 

On 20 February, 1924, a paper-writing purporting to be the last will 
and testament of Susan B. Shemwell, dated at Asheville on 31 May, 
1920, was offered for probate and was probated in commen form by the 
clerk of the Superior Court of Buncombe County, as the last will and 
testament of the deceased. 
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On 2 March, 1924, a caveat was filed to said probate by Everett B. 
Shemwell, son of deceased, appearing by his guardian, Baxter Shem- 
well. The cause was thereupon transferred to the Superior Court of 
Buneombe County for trial. Citations were duly issued and served 
upon all persons named in said alleged will as devisees and legatees. 
The proceedings came on for trial at November Special Term, 1928, 
of the Superior Court of Buncombe County, when the issue set out in 
the record was submitted to and answered by the jury. From judgment 
on the verdict, the caveator appealed to this Court. 

At the trial, the propounder offered the paper-writing for probate 
as the holograph will of the deceased. Three witnesses testified that they 
verily believed that said paper-writing and every part thereof 1s in the 
handwriting of Susan B, Shemwell, and that her name subscribed 
thereto is also in her handwriting. These witnesses first testified that 
they had known Mrs. Susan B. Shemwell for many years and had often 
seen her write. There was the usual conflict in the testimony of the 
expert witnesses, offered by both the caveator and the propounder, one 
testifying that in his opinion the paper-writing was not in the hand- 
writing of Mrs. Shemwell, and the other testifying that in his opinion 
it was in her handwriting. Both the expert witnesses based their opinion 
upon a comparison of the handwriting of the alleged will with hand- 
writing proved to the satisfaction of the judge to be the genuine 
handwriting of Mrs. Shemwell. C. 8., 1784. There was evidence from 
which the jury could find that the alleged will and every part thereof, 
including the name of the deceased subseribed thereto, 1s in her hand- 
writing. 

There was also evidence from which the jury could find that the 
paper-writing, which is in the handwriting of the deceased, with her 
name subscribed thereto, was found, after her death, among her valuable 
papers and effects, as required by the statute. C. 8., 4144, subsec. 2. 
The evidence tended to show that the paper-writing was found in a 
small box, which had been in the possession of deceased for many years, 
and which was regarded by the members of her family, as her private 
box. In this box were papers and jewelry. Included among the papers 
were deeds, letters and stock certificates. Some of these papers were 
claimed by her husband as his property; they were delivered to him. 
Other papers and the jewelry in the box belonged to deceased. There 
was evidence tending to show that the paper-writing was found among 
such papers and effects of the deceased as show that she considered it as 
a paper of value, one deliberately made and to be preserved, and in- 
tended by her to have effect as her will. This was a sufficient compliance 
with the provision of the statute. In re Will of Groce, 196 N. C., 373, 
and cases there cited. 
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There was no error in the refusal of the court to instruct the jury, 
as requested by the caveator, to answer the issue, “No.” The evidence 
was properly submitted to the jury, under instructions which are free 
from error, The judgment is affirmed. There is 

No error. 





In RE THR ADMINISTRATION OF THE ESTATE OF THOMAS B. 
WALLACE, DECEASED. 


(Filed 12 June, 1929.) 


1. Descent and Distribution B b—Statute legitimizing child upon mar- 
riage of parents is retroactive and gives such child right to inherit. 
The provisions of C. 8S., 279, are retroactive as well as prospective in 
effect, and a child born out of wedlock whose mother marries his reputed 
father prior to the enactment of the statute is the heir of his parents 
who die subsequent to its enactment. 


2. Same—Statute legitimizing child strictly construed. 

C. S., 279, declaring legitimate a child born out of wedlock whose re- 
puted father subsequently marries his mother is strictly construed as 
being in derogation of the common law. 

3. Same — Statute legitimizing child does not give it right to inherit 
through deceased parents. 

The provisions of C. 8., 279, legitimizing a child born out of wedlock 
when his reputed father subsequently marries his mother for the purpose 
of inheritance from its father and mother does not extend to such in- 
heritance from his maternal unele dying intestate after the death of his 
mother through whom he claims as next of kin. 


4. Descent and Distribution B cm—Where niece is one of the next of kin 
of intestate and survives him, her husband is entitled to distribution. 


The estate of the intestate descends to his surviving brother and the 
children of his deceased brother living at his death, who are entitled 
to the distribution of the estate as his next of kin, C. 8., 187(5), as also 
the husband of a deceased niece who was living at the death of the 
intestate, under the facts of this case. 


APPEAL by respondent, Oscar Wallace, from Stack, J., at April Term, 
1929, of Mrcxrensrre. Affirmed. 

This is a proceeding instituted by the administrator of Thomas B. 
Wallace, deceased, for a final accounting and settlement of his estate. 

The proceeding was begun by petition filed by said administrator 
against all persons interested in the due administration of the estate, 
and was heard by the judge of the Superior Court, in term time. 


©. S., 152. 
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After the payment of all claims against the estate, there is now in 
the hands of the petitioner, as administrator of Thomas B. Wallace, 
for distribution among the persons entitled thereto, the sum of $1,899.95. 

From judgment that respondent, Oscar Wallace, is not entitled to any 
part of said sum, the said respondent appealed to the Supreme Court. 


Stewart, McRae & Bobbitt for C. B. Cross, as administrator and as 
one of the neat of hin of Thomas B, Wallace, deceased. 

Fred C. Hunter for the children of D. B. Cross, deceased, as next of 
hin of Thomas B. Wallace, deceased. 

G. 1’. Carswell and Joe W. Ervin for respondent. 


Connor, J. Thomas B. Wallace died intestate on or about 1 July, 
1927. At the date of his death, he was a resident of Mecklenburg 
County, North Carolina. The petitioner in this proceeding, C. B. Cross, 
was duly appointed by the clerk of the Superior Court of Mecklenburg 
County as administrator of the deceased. He has paid all the claims 
against said estate, and now has in hand for distribution among the 
persons entitled thereto, the sum of $1,899.50. All persons interested 
in the due administration of the estate of the said Thomas B. Wallace, 
have been made parties to this procceding, which was instituted by the 
administrator pursuant to the provisions of C. S., 152. 

The deceased, Thomas B. Wallace, left no widow or issue surviving 
him. He left one half-brother, C. B. Cross, and two nephews and one 
niece, the children of a half-brother, D. B. Cross, who predeceased him. 
His niece has since died intestate and without issue, leaving surviving 
her husband. The surviving brother and the children of the deceased 
brother, hving at his death, were entitled to share in the distribution of 
his personal estate, as his next of kin; C. 8., 137, subsee. 5. The 
husband of the deceased niece, who was hving at the death of Thomas 33. 
Wallace, is now entitled to the share in said estate of his deceased wife. 
Ce ds 

The deceased, Thomas B. Wallace, had one sister, Bessie Wallace, who 
died intestate in 1914, leaving surviving one son, Oscar Wallace. At 
the date of his birth, in 1889, the said Bessie Wallace, was unmarried. 
The said Oscar Wallace was a bastard child. In 1895, the said Bessie 
Wallace was married to Charley Edwards. 

Oscar Wallace alleged and offered evidence tending to show that 
Charley Edwards, with whom his mother intermarried, subsequent to 
his birth, was his reputed father. He contended that from the date of 
sald marriage he has been and is now legitimate in all respects, and 
that he is, therefore, one of the next of kin of his maternal uncle, 
Thomas B. Wallace, deceased, and entitled to share with C. B. Cross, and 
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the children of D. B. Cross, deceased, in the distribution of the sum 
of money now in the hands of the petitioner. 

The court was of opinion, that, as a matter of law, conceding that 
Charley Edwards was the reputed father of Oscar Wallace, as he alleged 
and offered to prove, and that under the provisions cf C. S., 279, 
Oscar Wallace was legitimate from and after the date of the marriage 
of his mother to Charley Edwards, and therefore entitled to all the 
rights in and to the estate, real and personal, of his father and mother, 
that he would have had had he been born in lawful wedlock, the said 
Oscar Wallace is not one of the next of kin of Thomas B. Wallace, 
deceased, and is therefore not entitled to a share in the sum of money 
now in the hands of his administrator. 

From judgment in accordance with this opinion, the respondent, Oscar 
Wallace, appealed to this Court, contending that there was error in the 
judgment. 

To sustain his contention that at the death of Thomas B. Wallace, 
he was the legitimate son of Bessie Wallace, the sister of the deceased, 
and, therefore, one of his next of kin, the appellant, Oscar Wallace, 
relics upon the provisions of C. 8., 279, which is as follows: 

“When the mother of any bastard child and the reputed father of 
such child shall intermarry or shall have intermarriec at any time 
after the birth of such child, the child shall in all respects after such 
intermarriage be deemed and held to be legitimate and entitled to all 
the rights in and to the estate, real and personal, of its father and 
mother that it would have had had it been born in lawful wedlock.” 
(1917, ch. 219, sec. 1.) 

This statute was enacted in 1917, subsequent to the marriage of Bessie 
Wallace, mother of Oscar Wallace, to Charley Edwards, in 1895, and 
also subsequent to her death in 1914; it was, however, in full force 
and effect at the death of Thomas B. Wallace in 1927. In Stewart v. 
Stewart, 195 N. C., 476, 142 8. E., 577, we said that the statute, by its 
express language, is retroactive as well as prospective. We held that a 
child born out of wedlock, whose mother had intermarried with his 
reputed father, prior to the enactment of the statute, was the heir of his 
father, who had died subsequent to its enactment. 

The decision in Stewart v. Stewart, however, is not determinative of 
the question presented by this appeal, which is: Does a child born out 
of wedlock, who by virtue of the statute becomes legitimate upon the 
subsequent marriage of his mother to his reputed father, and therefore 
entitled to all the rights in and to the estate, real and personal, of its 
father and mother, that 1t would have had had it been born in lawful 
wedlock, also become an heir and one of the next of kin of a brother 
or sister of its father or mother, who has died without issue, subsequent 
to the death of the father or mother ? 
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The answer to this question requires a construction of the statute. 
While it is provided that the child shall “in all respects be deemed 
and held to be legitimate,” the result of the change in the status of 
the child, brought about by the marriage of its mother to its reputed 
father, is declared to be that it “shall be entitled to all the rights in 
and to the estate, real and personal, of its father and mother, that 
it would have had, had it been born in lawful wedlock.” The statute 
provides for no other or further result; being in derogation of the 
common law, it should be construed strictly. We therefore hold that 
there is no error in the judgment. It 1s 


Affirmed. 





CLYDE V. RHODES anp BROADUS RHODES y. NEW YORK LIFE 
INSURANCE COMPANY. 


(Filed 12 June, 1929.) 


Removal of Causes A a—Statutory restraint on right to removal uncon- 
stitutional and void. 


A nonresident insurance company has the right to remove a suit brought 
against it from the State to the Federal Court under the Federal removal 
statute, and the State statute, C. S., 6295, providing that upon its attempt 
to do so the insurance commissioner shall revoke its right to do business 
in this State is unconstitutional in this respect, and the right to removal 
obtains notwithstanding that under the statute the company has filed an 
application to do business in the State waiving its right to removal. 


Crvit action, before McHlroy, J., at April Term, 1929, of JacKson. 

Plaintiffs alleged that on 9 October, 1928, the defendant executed 
and delivered to Jessie C. Rhodes a hfe insurance policy in which the 
plaintiffs were named as beneficiaries; that said policy contained a pro- 
vision that if the insured should die as the result of accidental means 
and within ninety days after receiving such injury, the defendant would 
pay to the plaintiffs double the face value of said polhiey, to wit, $10,000. 

It was further alleged that on 5 November, 1928, while said policy 
was in foree, the insured, while handling a pistol, “permitted the same 
to be accidentally discharged, and by reason thereof caused the death 
of said Jessie C. Rhodes,” the insured. 

Thereupon the plaintiffs instituted this action against the defendant 
to recover the sum of $10,000. 

In apt time the defendant filed a petition for removal to the Federal 
Court, alleging that the defendant was a nonresident of the State of 
North Carolina. 
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The plaintiffs filed a reply to the petition for removal, alleging in 
substance that on 8 April, 1901, the defendant had filed an application 
to transact business in the State of North Carolina, in which said ap- 
plication the following language appeared: “And said company hereby 
ugrees that suits commenced in the State courts of North Carolina 
ugainst it shall not be removed by the acts of said company into the 
United States Circuit or District courts, and that said company will 
uot institute any action or suit in equity in the United States Court 
iigalnst any citizen of North Carolina, growing out of or In any way 
connected with any policy issued by said company.” 

The clerk of the Superior Court of Jackson County denied the motion 
to remove the cause to the Federal Court, and upon appeal to the judge 
of the Superior Court the order of the clerk was reversed, and the cause 
removed from the Superior Court of Jackson County to the District 
Court of the United States for the Western District of North Carolina, 
trom which order of removal the plaintiffs appealed. 


ALS. Patterson and Morgan, Ward d& Stamey for plaintiffs. 
Manly, Hendren &} Womble and S. J. Black for defendant. 


Broeven, J. Is a foreign life insurance company, permitted to trans- 
act business in North Carolina by complying with the insurance law, 
precluded by C. S., 6295, from filing a petition for removal in a pending 
suit ¢ 

On 8 April, 1901, the defendant filed an application to transact busi- 
ness In the State of North Carolina in accordance with the insurance 
law then in force. The application stated: “And said company hereby 
agrees that suits commenced in the State courts of North Carolina 
against 1t shall not be removed by the acts of said company into the 
United States Cireuit or District courts,” ete. This language in the 
upplication was designed to comply with the provisions of the statute. 
C, S., 6295, provides that if any foreign life insurance company shall 
undertake to remove a pending suit to the Federal Court that the In- 
surance Coiimissioner shall revoke the authority to transact business 
in this State. The statute was construed in the case of Insurance Co. v. 
Commissioner, 144 N. C., 442, 57 S. E., 120, and held constitutional. 
The decision was planted squarely upon the authority of Insurance Co. 
ve. Prewitt, 202 U. 8., 246, 50 L. Ed., 1013. However, the Prewitt case 
was expressly overruled in Terral v. Burke Construction Co., 257 U.S, 
529, 66 L. Ed., 3852. Chief Justice Taft, writing for the Court, said: 
“The principle established by the more recent decisions of this Court 
is that a state may not, In imposing conditions upon the privilege of a 
foreign corporation’s doing business in the state, exact from it a waiver 
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of the exercise of such right, whether waived in advance or not. The 
principle does not depend for its application on the character of the 
business the corporation does, whether state or interstate, although that 
has been suggested as a distinction in some cases. It rests on the ground 
that the Federal Constitution confers upon citizens of one state the 
right to resort to Federal Courts in another; that state action, whether 
legislative or executive, necessarily calculated to curtail the free exercise 
of right thus secured, is void because the sovereign power of a state in 
excluding foreign corporations, as in the exercise of all others of its 
sovereign powers, 1s subject to the limitations of the supreme funda- 
mental law.” Fidelity & Deposit Co., v. Tafoya, 270 U. §., 426, 70 L. 
Ed., 664; Prost v. f. RL. Commission, 271 U. S., 583, 70 L. Ed., 1101; 
Hanover Fire Ins. Co. v. Carr, 272 U.S., 494, 21 A. L. R., 188. 

It is clear therefore that the removal provisions of C. S., 6295, is 
unconstitutional and void. Hence the defendant had a right to remove 
the case, and the judgment of the Superior Court is 


Affirmed. 





F. Rk. HEMPHILL y. STANDARD OIL COMPANY, 
(Filed 12 June, 1929.) 


1. Master and Servant C c—In this case held, evidence of master’s neg- 
ligence in tailing to furnish reasonable help held insufficient. 


Upon evidence tending to Show only that the defendant's driver of its 
truck was sent to defendant's filling station to load a heavy pump on the 
truck, and that usually there was sufficient help, but that on this occasion, 
Without the knowledge of the employer, there was no help, and without 
ising the available method of communicating the fact by telephone to the 
employer, the plaintiff assumed to load the pump without help: Held, the 
evidence is Insufficient upon which the plaintiff could recover damages for 
the consequent injury upon the ground that the defendant had failed in 
its duty to supply suficient help, and defendant's motion for judgment 
as of nonsuit should have been allowed. 


2. Master and Servant C b—Evidence of master’s negligence in failing 
to provide sufficient heat in office where plaintiff was required to 
work held insufficient, 


Where the plaintiff demands judgment for the defendant's failure to 
have properly heated a small office in which he was sometimes required 
to work at night, and the plaintiff had furnished an oil stove and oil 
to heat the office, and the defendant continued his employment without 
complaint to or knowledge of the employer of the insufficiency, the evi- 
dence is insufficient to sustain a verdict adverse to the defendant upon the 
issues of negligence, contributory negligence and assumption of risks, and 
defendant’s motion as of nonsuit should have been allowed. 
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AprEaL by defendant from Lyon, Emergency Judge, at October Term, 
1928, of Burke. Reversed. 

Action to recover damages for personal injuries alleged to have been 
sustained by plaintiff, while at work as an employee of defendant. 

Plaintiff alleged in his complaint that the proximate cause of the 
injuries which he sustained was the failure and neglect of defend- 
ant (1) to furnish him necessary, proper and sufficient help and assist- 
ance to do and perform the work required of him, and (2) to provide for 
proper and sufficient heat in the office when plaintiff was required to 
work at night. These allegations were denied by defendant, who relied 
further upon its pleas that plaintiff had by his own negligence contrib- 
uted to his injuries, if any, and that he had voluntarily assumed the 
risk of such injuries when he accepted employment by defendant. 

Issues submitted to the jury were answered as follows: 

1. Was the plaintiff, Ralph Hemphill, injured by the negligence of 
the defendant, Standard Oil Company, as alleged in the complaint? 
Answer: Yes. 

9. Did the plaintiff, Ralph Hemphill, by his own negligence, con- 
tribute to his injury, as alleged in the answer? Answer: No. 

3. Did the plaintiff, Ralph Hemphill, voluntarily assume the risk as 
alleged in the answer? Answer: No. 

4. What damages, if any, is the plaintiff, Ralph Hemphill, entitled to 
recover of the defendant, Standard Oil Company? Answer: $2,500. 

From judgment in accordance with the verdict defendant appealed 
to the Supreme Court. 


Avery & Patton and John M. Mull for plaintiff. 
S.d. Brom and S. J. Ervin, Jr., for defendant. 


Connor, J. Upon consideration of the evidence offered at the trial of 
this action, as set out in the case on appeal, we are of the opinion that 
there was error in the refusal of the trial court to allow defendant’s 
motion for judgment as of nonsuit, at the close of all the evidence. 
C. S., 567. There was no evidence tending to show that defendant was 
negligent as alleged in the complaint, but conceding that there was such 
evidence, all the evidence tends to show that plaintiff, by his own negli- 
gence, contributed to the injuries which he testified that he has sus- 
tained, and that plaintiff, when he accepted employment by defendant, 
assumed the risk of such injuries. Defendant’s motion should have been 
allowed, and the action dismissed. 

Plaintiff was employed by defendant as a truck-driver, and helper. 
He was about 20 years of age, and in good physical condition, at the 
time he was employed. On the occasion when he contends that he was 
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injured, plaintiff had been ordered and directed by his superior to take 
his truck to a filling station, near Hickory, N. C., and to bring from 
the filling station to Hickory, a pump, which he testified weighed be- 
tween 800 and 1,000 pounds. When plaintiff arrived at the filling sta- 
tion there was no one there to load the pump on the truck, or to aid him 
to do so. There was usually a sufficient number of men, employees at 
the station, to load a pump such as plaintiff had been ordered and di- 
rected to bring on his truck to Hickory, whose duty it was to load, or 
help load the pump. Plaintiff had been instructed by his superior on 
previous occasions to call on these men for help. 

When plaintiff arrived at the filling station, and found no one there 
to aid him, he waited for thirty minutes for help. There was telephone 
connection between the station and the office of plaintifi’s superior, 
under whose orders he was acting. Plaintiff did not telephone to his 
superior, or otherwise inform him that there was no one at the station 
to help him load the pump on the truck. He undertook to load the 
pump alone and without assistance. He testified that as a result of his 
lifting the heavy pump, and loading it on the truck, he strained his 
back and neck. He did not suffer from his injuries until that night. He 
continued to work for defendant for several months, without complaint 
to his superior or to the defendant, and then voluntarily left the de- 
fendant’s employment. 

Some time in June, 1928, plaintiff was ordered and directed by de- 
fendant to go to Newton, N. C., as an assistant to defendant’s agent at 
that place. While working for defendant at Newton from June to 
December, plaintiff was required to work in a small office, sometimes at 
night. During the winter defendant provided a small oil stove for 
heating this office. Oil and matches were provided by defendant. Plain- 
tiff testified that the office was sometimes cold and that he suffered 
severe colds because the office was not sufficiently heated by the oil stove. 
There was no evidence that plaintiff at any time made complaint to de- 
fendant or to his superior that the office was not comfortable, or that 
the oil stove was not adequate for the purpose of heating the office on 
cold days and nights. 

The principles which control the decision of the question presented by 
this appeal are stated and discussed by Brogden, J., in Jarvis v. Cotton 
Mills, 194 N. C., 687, 140 S. E., 602. Upon the facts which all the 
evidence in this case tends to show, defendant is not hable to plaintiff, 
and the judgment must be 

Reversed. 
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MYRTLE A. McDANIEL y. TRENT MILLS, 1Nc. 
(Filed 12 June, 1929.) 


1. Husband and Wife B c——Wife may recover moneys expended by her 
by reason of negligent injury to husband in her action against tort- 
feasor. 

A wife may recover from one who has negligently injured her husband 
such moneys as she has been required to pay from her separate estate 
by reason of his sickness or incapacity so caused, but she may not recover 
for nursing him, or loss of consortium, or mental anguish, or loss of 
support and maintenance, or for damages he or his personal representa- 
tive might recover in an action against the tort-feasor, 

2. Pleadings D e—Demurrer admits allegations of complaint. 


A demurrer to a complaint on the grounds that a caus2 of action is not 
stated therein merely tests its sufficiency to allege a good cause of action, 
and admits the truth of its allegations for the purposes of the demurrer. 


Connor, J., dissents. 


AppEAL by defendant from Daniels, J., at Chambers, New Bern, 
N. C., 15 February, 1929. From Jones. 

Civil action, brought by plaintiff, wife of C. S. McDaniel, in her 
own right, to recover damages alleged to have been sustained by her as 
a proximate result of the negligence of the defendant in inflicting 
serious and permanent lnjuries upon her husband while he was engaged 
in the discharge of his duties as an employee of the defendant. 

Plaintiff alleges that she was living with her husbanc. at the time of 
his injury; that she has continued to live with him ever since; and that 
in consequence of the defendant’s negligence, which caused serious and 
permanent injury to her husband, she has suffered damages as follows 
(1) Heavy expenses incurred and paid by her, made necessary by her 
husband’s injuries; (2) services performed in nursing and caring for 
him; (3) loss of support and maintenance; (4) loss of consortium; (5) 
mental anguish. 

A demurrer was interposed by the defendant upon the ground that the 
complaint does not state facts sufficient to constitute a cause of action, 
and that in reality no cause of action exists in favor of the plaintiff and 
against the defendant. 

From a judgment overruling the demurrer the defendant appeals,. 
assigning error. 


McKinnon Carmichael and Warren & Warren for plainteff. 
J. Laurence Jones and Guion & Guion for defendant. 
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Stacy, C.J. The appeal presents the single question as to whether a 
wife, who is living with her husband, can maintain an action, in her 
own right, for damages of any kind, alleged to have been sustained by 
her, on account of serious and permanent injuries negligently inflicted 
upon her husband by a third party. We think so, Hinnant v. Power 
Co., 189 N. C., 120, 126 S. E., 307; Hipp a. Dupont, 182 N. C., 9, 108 
S. E., 318. 

But she can recover nothing in her own right which her husband could 
recover or which his personal representatives could recover in case his 
death resulted from the injury. Hipp v. Dupont, supra. 

Nor can she recover for services performed by her in nursing and 
caring for her husband (Chicago, ete., Transit Co. v. Moore, 259 Fed., 
490); or for loss of consortium or mental anguish (Hinnant v. Power 
Co., supra); or for loss of support and maintenance (Craig v. Lumber 
(/o., 189 N. C., 187, 126 S. E., 312). 

But when a wife, living with her husband, has been impelled, through 
the natural and ordinary considerations of family life, to expend money 
out of her own personal estate, as a proximate result of a negligent 
injury inflicted upon her husband by a third person, and for which 
neither he nor his personal representatives can recover, as plaintiff 
alleges in the instant case, we see no valid reason for holding, as against 
a demurrer, that the complaint does not state facts sufficient to consti- 
tute a cause of action in plaintiff’s favor and against the tort-feasor. 
Hipp v. Dupont, supra. The family in its integrity has been the foun- 
dation, as well as the bulwark, of American institutions from the begin- 
ning of our history. In fact, 1t is the very cradle of civilization, with 
the future welfare of the commonwealth dependent, in large measure, 
upon the success of its administration. Hence, when a wife, under such 
impulsion and in obedience to 1ts command, comes to the aid of her 
husband with the expenditure of her separate funds, she 1s not to be 
regarded as a volunteer, but as one acting within her conjugal nights, 
and it is but meet that, under such circumstances, the wrongdoer, who 
has foreed her to part with her means, should respond in damages to the 
extent of the reasonable obligations thus assumed and paid by her as a 
direct result of his tortious acts. 

While the common-law principle of unity of husband and wife and the 
modern doctrine of complete duality of personalities may clash some- 
what in yielding to this result, still, we think, the conclusion is sup- 
ported by the logic of life, if not by the logic of syllogism; and it should 
be remembered that law is bigger than logic, life is bigger than law, 
and the function of judicial decision is to state, as near as possible, in 
terms of law, the meaning of life in action. This middle course, as it 
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may be called, is perhaps a hybrid between the old and the new doc- 
trines just mentioned, or a mixture of the two, but, if sc, it comes from 
holding fast to that which is good in the old and pressing forward to 
that which is helpful in the new, a practice heretofore commended by 
an authority on domestic relations, a great lawyer, and one of the 
apostles. 

We are not now concerned with whether the plaintiff can make good 
her allegations with proof. The case is here on demurrer, the office of 
which is to test the sufficiency of the complaint, admitting, for the pur- 
pose, the truth of the allegations of fact contained therein. Brick Co. 
v. Gentry, 191 N. C., 6386, 132 S. E., 800; Justice v. Sherard, ante, 237. 

Affirmed. 


Connor, J., dissents. 


FRANK COXE vy. JAMES C. DILLARD, JOSEPH A. JOHNSON, anp 
W. B. TROY, 


(Filed 12 June, 1929.) 


1. Pleadings D a—In this case held, cause of action was stated against 
all parties defendant. 


A complaint alleging that the plaintiff at the request and for the 
convenience of the defendants made a deed to a certain tract of land to 
one of them for the benefit of them all in which the grantee assumes 
the obligation of a prior mortgage for them all, and that the grantee de- 
fendant subsequently conveyed to the other defendants uyon like condition 
their proportionate share, specifying the interest of eacli, states a cause 
of action as to each, and a demurrer thereto, on the grounds of mis- 
joinder of parties and causes of action and that it fails to allege a cause 
of action, admits the truth of the allegations, and is properly overruled. 


2. Frauds, Statute of A a—Where parties assume debt on lands deeded 
to another for them, they have a pecuniary interest therein and the 
Statute does not apply. 


Where a grantor makes deed to one of the defendants for the benefit 
of the others, at their request and for their convenience, and a prior 
mortgage debt is assumed by the grantee therein, who later makes a deed 
to the other defendants in which the prior mortgage was assumed by 
them: Held, in the original grantor’s action on the mortgage debt to re- 
cover against the defendants for whose benefit the grantee defendant took 
title, the statute of frauds does not apply since each of the defendants. 
had a pecuniary interest in the transaction. C. S., 987. 


N. 0.) SPRING TERM, 1929. 345 
COXxE v. DILLARD. 


3. Deeds and Conveyances C f—Grantee in deed is bound by covenants 
therein although he does not sign or execute the deed. 

The grantee in a deed containing covenants and stipulations purporting 
to bind him becomes bound for their performance even though he does 
not execute the deed, and where a grantee of lands assumes a prior 
mortgage thereon he is bound thereby without signing the deed. 


Civin action, before Schenck, J., at February Term, 1929, of Bun- 
COMBE. 

Plaintiff alleged that J. W. Keys owned a tract of land in the city 
of Asheville and sold a one-half-undivided interest therein to him 
prior to 14 December, 1925, and that in order to secure the balance of 
the purchase price, plaintiff executed and delivered to said Keys his 
promissory notes aggregating $10,250, and securing said notes by a 
mortgage upon the land; that the sum of $3,750 has been paid on said 
indebtedness, leaving a balance due of $6,500. 

Plaintiff further alleged that on 26 February, 1926, he sold his undi- 
vided interest in said land to L. E. Sorrell, W. L. Harrell, J. C. Dillard, 
Joseph A. Johnson and W. B. Troy, “and for the purpose of convenience 
to the parties purchasing the same and at their request the deed to said 
property was made to L. E. Sorrell,” ete. Sorrell executed and delivered 
to the plaintiff three promissory notes aggregating $20,700, “and as a 
part of the consideration the said above-named parties assumed and 
agreed to pay the sum of $6,500 then owing to the said J. W. Keys and 
wife,” etc. That on the same day, to wit, 26 February, 1926, Sorrell 
executed and delivered a deed to the said W. L. Harrell, J. C. Dillard, 
Joseph A. Johnson and W. B. Troy, in which said deed the following 
provisions appeared: 

(a) “The above-described property being conveyed hereby to the par- 
ties of the second part in the following proportional interests: To W. L. 
Harrell one-ninth; Joseph A. Johnson two-ninths; J. C. Dillard two- 
ninths, and W. B. Troy two-ninths.” 

(b) “Except the sum of $27,200, which said indebtedness the parties 
of the second part hereby agree and assume and agree to pay in propor- 
tion to their said interest in said land and premises above set forth.” 

It will be observed that the said sum of $27,200 included the $6,500 
indebtedness due Keys and the $20,700 due plaintiff. 

Plaintiff further alleged that the defendants failed to pay the indebt- 
edness due Keys. Whereupon Keys advertised the property and sold it 
at public auction, the plaintiff becoming the purchaser thereof for the 
sum of $1,000. Whereupon plaintiff prayed judgment against the de- 
fendants upon the notes amounting to $20,700 executed and delivered to 
him and the deficiency upon the Keys notes, the whole aggregating 
$27,816. The defendants, Dillard and Johnson, demurred to the com- 
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plaint upon the ground that there was a misjoinder of parties and causes 
of action, and that the complaint did not state facts sufficient to consti- 
tute a cause of action. 

The trial judge overruled the demurrer and the defendants appealed. 


Lee, Ford & Coxe for plaintiff. 
Joseph W. Little for defendants. 


Broepen, J. The plaintiff alleged that the land was sold to the de- 
fendants, but that the deed was made to L. E. Sorrell for their con- 
venience and at their request. The demurrer admits this allegation. 
Hence Sorrell was merely holding the title to the land for the use and 
benefit of the defendants. 

Plaintiff further alleged that Sorrell conveyed the property to the de- 
fendants by a deed containing a covenant according to the terms of 
which the defendants agreed to pay the indebtedness described in the 
complaint. The demurrer admits this allegation. 

Upon this state of the record the trial judge was fully justified in 
overruling the demurrer. 

Defendants, however, insist that the notes in controversy were signed 
not by them, but by Sorrell and plaintiff, Coxe, and that therefore they 
eannot be held upon an oral promise to answer for the debt or default 
of another under the provisions of C. S., 987. 

This position cannot be maintained for two reasons: 

First, it appears from the complaint that the land was purchased by 
Sorrell for the use and benefit of defendants. Hence the defendants had 
a personal and pecuniary interest in the transaction, and the statute of 
fraud would not apply. Dale v. Lumber Co., 152 N. C., 651, 68 S. E., 
134; Peele v. Powell, 156 N. C., 554; 73 S. E., 234; Powell v. Lwmber 
(a., 168 N. C., 632, 84 S. E., 1082; Springs v. Cole, 171 N. C., 418, 88 
S. E., 721; Kelly Handle Co. v. Crawford Plumbing Co., 171 N. C.,, 
495, 88 8. E., 514. See, also, Heller v. Parrish, 196 N. C., 733, and 
Justice v. Sherard, ante, 237. 

Second, 1t further appears that the defendants received a deed for 
their proportional interests in the land in which said deed it was agreed 
that they would assume and pay off the indebtedness described in the 
complaint. The grantee in a deed containing covenants and stipulations 
purporting to bind him becomes bound for their performance even 
though he does not execute the deed. Peel v. Peel, 196 N. C., 782. 

Afhirmed. 
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In RE WILL OF JOHN E. CASEY. 
(Filed 12 June, 1929.) 


Wills D h—Evidence in this case on question of mental capacity held 
competent. 

Upon the trial of the issues of devisavit vel non it is competent for the 
disinherited child of the testator to testify as to her financial condition, 
the fact of disinheritance, and affectionate relationship between her and 
the testator upon the question of the mental capacity of the testator. 


Civin action, before McHlroy, J., at October Term, 1928, of 
BuNcoMBE. 

The evidence tended to show that on 6 May, 1922, John E. Casey exe- 
euted a last will and testament devising all of his property to his widow 
for life, and after her death one-third thereof to Mollie Harris, one- 
third to his granddaughter, Ella Reed, and one-third to his great-grand- 
daughter, Annie Morrow, and his great-grandson, Broadhurst Morrow. 
The testator died on 25 November, 1925. 

The caveators are Emma Connor, the only living daughter of the tes- 
tator, and J. R. Dotson, grandson, and Minnie Gregory, great-grand- 
daughter of the deceased. Emma Connor, daughter of the deceased, 
recelyed one dollar under the will of her father, and the other caveator, 
Minnie Gregory, received one dollar, and the caveator, Dotson, received 
nothing. 

Appropriate issues were submitted to the jury and answered in favor 
of the propounders. 

From judgment upon the verdict caveators appealed, assigning error. 


Galloway & Galloway and R. N. Wells for caveators. 
Marcus Erwin and Anderson & Howell for propounders. 


Brocpen, J. Emma Connor, one of the caveators, and the only living 
child of the testator, was asked the following questions: 

1. “What property have you now?” 

2. “Did you get anything by the last will and testament of John E. 
Casey ?” 

3. “How did your father treat you with reference to his treatment 
of your other sister while you were young?” 

The witness answered the first question “None”; the second question 
“No”; and the third question, “I never had any trouble with my father.” 

All of these questions were objected to by the propounders and the 
answers of the witness were stricken out, and the caveators excepted and 
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assigned the ruling of the court as error. These exceptions constitute 
exceptions 1, 2 and 3, and present three questions of law, to wit: 

1. Is the financial condition of a child excluded from the will of the 
father competent upon the issue of mental capacity ? 

The law answers this question in the affirmative. In re Staub’s Will, 
172 N. C., 188, 90 S. E., 119; In re Hinton’s Will, 180 N. C., 206, 104 
S. E., 341; In re Stephen’s Will, 189 N. C., 267, 126 S. E., 738. 

Such evidence is also competent upon the issue of undue influence. 
In re Creecy, 190 N. C., 301, 129 S. E., 822. 

2, Is the disinheritance of a child competent evidence upon the ques- 
tion of mental capacity ? 

The law answers this question in the affirmative. In re Hinton’s 
Will, 180 N. C., 206, 104 S. E., 341. 

3. Is evidence of kindly and affectionate relationship between the tes- 
tator and the members of his family competent upon the issue of mental 
capacity ? 

The Jaw answers this question in the affirmative. Bost v. Bost, 87 
N.C., 477; In re Burns’ Will, 121 N. C., 336, 28 S. E., 519. 

Therefore the exclusion of testimony was error, and tke caveators are 
entitled to a 

New trial. 





SADIE axnp HOWARD PIERCE, sy THEIR NEXT Frienp, R. C. SCHULKEN, 
vy. ARCHIE T, PIERCE anp ROYAL INDEMNITY COMPANY. 


(Filed 12 June, 1929.) 


Guardian and Ward C a—Guardian not liable for loss to estate of ward 
when he has exercised good faith and due diligence. 


The Hability of a guardian and the surety on his bond for a loss to the 
estate of the ward caused by the failure of a bank in which the guardian 
kept deposits of the estate, does not attach when it is found that the 
guardian exercised good faith and due diligence, and the refusal of the 
trial court to substantially submit this issue to the jury under the evi- 
denee in this case is reversible error. 


AppraL by defendant, Royal Indemnity Company, from Cranmer, J., 
at November Term, 1928, of Cotumsus. New trial. 

Action to recover of a guardian and the surety on his bond the amount 
due his wards. 

The issues submitted to the jury were answered as follows: 

1. What amount, if any, are plaintiffs entitled to recover of the de- 
fendants? Answer: $206.30, with interest. 
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2. What amount, if any, is the Royal Indemnity Company entitled 
to recover of Archie T. Pierce? Answer: $206.30, with interest. 
From judgment on the verdict, the defendant, Royal Indemnity Com- 
pany, appealed to the Supreme Court. 


Greer & Bennett for plaintiffs. 
Isaac C. Wright for defendant company. 


Connor, J. On 5 November, 1923, the defendant, Archie T. Pierce, 
was appointed by the clerk of the Superior Court of Columbus County, 
North Carolina, guardian of the plaintiffs, his infant children. As such 
guardian, he filed a bond, in the form required by statute (C. 8., 2162), 
which the defendant, Royal Indemnity Company, had executed as surety. 
©. S., 339. The penalty of said bond is $750. The bond was approved 
by the clerk, and the defendant, Archie T. Pierce, as guardian of plain- 
tiffs thereafter received the sum of $333.33, in cash, which he deposited 
in the Bank of Columbus, of Whiteville, N. C. 

There was an agreement between the guardian and his surety that 
said deposit should be under their joint control, and that checks on said 
deposit should be approved and countersigned by an agent of the surety. 
Checks were drawn on said deposit, from time to time, for amounts 
properly expended by the guardian for his wards. Accounts filed by the 
guardian, from time to time, showing that the money due the plaintiffs 
by their guardian was deposited in said Bank of Columbus, were audited, 
approved and recorded by the clerk of the Superior Court. 

On 31 January, 1927, the Bank of Columbus was adjudged insolvent. 
It has ceased to do business. Its assets are not sufficient for the pay- 
ment in full of its habilities. 

On 7 March, 1927, the defendant, Archie T. Pierce, guardian of plain- 
tiffs, filed an account with the clerk of the court, showing that the 
balance in his hands due his wards, on said date, was $257.31. He 
reported to the clerk that he was unable to replace the amount which he 
had lost by the insolvency of the Bank of Columbus, and prayed that 
he be released from lability to his wards. His prayer was refused by 
the clerk, who, however, made an order, discharging the said Archie T. 
Pierce as guardian of the plaintiffs. Thereafter, this action was begun 
by plaintiffs, appearing by their duly appointed next friend, to recover 
of defendants the amount due them. 

At the trial, defendant, Royal Indemnity Company, tendered an issue 
as follows: 

“4. Did the defendant, Archie T. Pierce, exercise reasonable diligence 
and good faith in the handling of the guardianship funds?” 
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The court declined to submit this issue, and said defendant duly ex- 
cepted. Its assignment of error based on this exception 18 sustained. The 
issue arises upon the pleadings; there was evidence terding to support 
the defense relied upon by the surety. The refusal to submit this issue 
was error, for which the appellant is entitled to a new trial. In Sheets 
v. Tobacco Co., 195 N. C., 149, 141 S. E., 355, we said: “Good faith 
and due diligence on the part of the guardian, however, will protect the 
guardian and the sureties on his bond, from liability for losses.” 

If, upon the new trial, the issue tendered by defendant, Royal In- 
demnity Company, be answered in the affirmative, the plaintiffs will not 
be entitled to recover in this action. There are other assignments of 
error on this appeal which need not be considered at this time as there 
must be a 

New trial. 





STATE vy. BAXTER STANSBERRY. 
(Filed 12 June, 1929.) 


1. Appeal and Error E g—Record conclusive on appeal, 
On appeal the Supreme Court is bound by the record as it is sent up. 


2. Criminal Law I g—lInstructions on aspect of case not supported by 
evidence held reversible error. 

Evidence which tends only to show that a male person over eighteen 
years of age met the prosecuting witness on her way to a spring near a 
school she was attending, and that he caught her by the arms for a 
moment and then released her, using no improper language, and that she 
was then afraid to continue her way to the spring because she did not 
know “who all was over there’ without testimony that the defendant 
caused her not to go to the spring is insufficient to support an instruc- 
tion that if, under the circumstances, the prosecuting witness left the 
place where she had a right to be, or did not go to the spring by reason of 
the defendant’s putting her in fear, the defendant would be guilty under 
the provisions of C. S., 4215, is reversible error, and a new trial will be 
awarded. 


APPEAL by defendant from Moore, J., at November Term, 1928, of 
CHEROKEE, | 

Criminal prosecution tried upon an indictment charging that the de- 
fendant did, on 5 November, 1928, with force and arms, assault, beat and 
wound one Beula Kilpatrick, a female, the defendant being, at the time, 
a male person over eighteen years of age. C. S., 4215. 

It is not right clear from the record as to what took place in this 
case. But it seems that in August, 1928, four young girls, Annie Lee 
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ae en ened 


Davis, her sister, Alice Davis, Polly Woody and the prosecuting witness, 
Beula Kilpatrick, all students at Marble, N. C., and each about fifteen 
years of age, were on their way to a spring, not far distant from the 
school, when they met four young men, Jud Stansberry, W. G. Griggs, 
Forest Abernathy and the defendant, Baxter Stansberry. The boys were 
apparently known to the girls; they had seen them before. It seems that 
the Davis girls and Griggs live within a half mile of each other. 

The substance of Beula Kilpatrick’s testimony is, that while they 
‘Were all around there, all together, standing in the trail that leads 
to the spring, Baxter Stansberry caught hold of my arm. I told him to 
turn me loose. He did not turn me loose when I told him to. I jerked 
loose and ran back to the schoolhouse. I was afraid to go to the spring 
because I didn’t know who all was over there. He didn’t say anything 
at all out of the way to me, not a word. When he took hold of me I 
stood still. The others had gone on but they were not out of my sight. 
Annie Lee Davis got back to the schoolhouse when I did.” 

The trial court instructed the jury, among other things, that if the 
prosecuting witness “left the place where she had a right to be, or did 
not go to the spring by reason of his putting her in fear, or she was 
put in fear by reason of the defendant’s conduct, that would be an 
assault, and if you so find beyond a reasonable doubt, 1t would be your 
duty to convict the defendant.” Exception. 

Verdict: “Guilty of the charge.” 

Judgment: Two years on the roads. 

Defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 
J.D. Mallonee and Moody & Moody for defendant. 


Stacy, C. J. The trial court evidently had more facts before it than 
appear in the agreed case on appeal. But we are bound by the reeord 
us itis sent up. S.«. Harbert, 185 N. C., 760, 118 S. E., 6. 

Conceding that the evidence may be sufficient to carry the case to the 
jury on the theory cf an assault and battery CS. v. Hemphill, 162 N.C., 
632, 78 8. E., 167), still we think the trial court erred in submitting it 
on the assumption that sufficient show of force or threat of violence 
had been offered by the defendant to put the prosecutrix in fear and 
thereby cause her to leave from where she was, or to desist from going 
to the spring. She does not say that the defendant’s conduct was the 
cause of her leaving or going back to the schoolhouse. Nor does she say 
that she was put in fear by him. On the other hand, she says she was 
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afraid to go to the spring because she did not know “who all was over 
there.” The defendant said nothing, not a word, out of the way to the 
prosecuting witness. S. v. Daniel, 1386 N. C., 571, 48 S. E., 544. 

On the record as presented, the defendant is entitled to have the 
judgment vacated and a new trial awarded. It is so ordered. 

New trial. 





STATE v. WILBURN GRIGGS. 
(Filed 12 June, 1929.) 


1. Appeal and Error E g—Record conclusive on appeal. 
On appeal the Supreme Court is bound by the record as it is sent up. 
2. Criminal Law I g—Instruction in this case held reversible error as 
expression of opinion by the court. 


An instruction upon a vital question at issue on the trial of an assault 
of a male person over eighteen years of age upon a female, C. 8., 4215, 
which assumes the fact at issue is reversible error. 


AppEAL by defendant from Moore, J., at November Term, 1928, of 
CHEROKEE, 

Criminal prosecution tried upon an indictment charging that the 
defendant did, on 5 November, 1928, with force and arms, assault, beat 
and wound one Annie Lee Davis, a female, the defendant being, at the 
time, a male person over eighteen years of age. C. S., 4215. 

This is a companion case to S. v. Baxter Stansberry, ante, 350, as the 
two cases grow out of the same general surroundings, though there is 
nore evidence of an assault in the present case than in the other one. 

Here, the prosecuting witness testified that the defendant caught her 
around the waist, called her “little blue eyes,” and carried her down the 
hill thirty or forty feet. This was denied in toto by the defendant, who 
said that he was on his way with Forest Abernathy to look at a house, 
which bernathy’s father had purchased, and to lock it up, when they 
met the girls on the way to the spring. 

The following excerpt, taken from the charge, constivutes one of the 
defendant’s exceptive assigriments of error: 

“There 1s no evidence anywhere, gentlemen, that they went on to the 
house to look at it or to lock it up, but they stopped near the spring, 
und then these girls came along and they all got to talking there, but 
none of the other cases are before you now, gentlemen, but the de- 
fendant Griggs who took the little girl off as I have cescribed to you 
into the woods.” Exception No. 2. 
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Verdict: “Guilty of the charge as to Wilburn Griggs.” 
Judgment: Two years on the roads. 
Defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 
J.D, Mallonee and Moody & Moody for defendant. 


Stacy, C. J. It would appear that the instruction which constitutes 
the defendant’s second exceptive assignment of error, above set out, 
contains an inadvertent expression of opinion, prohibited by C. 8., 564, 
to the effect that the defendant had taken the little girl off into the 
woods, when this was the crucial point in the case and strongly denied 
by the defendant. S. v. Hart, 186 N. C., 582, 120 8. E., 845; Speed v. 
Perry, 167 N. C., 122, 88 S. E., 176. The error is just one of those 
casualties which, now and then, befalls the most circumspect in the trial] 
of causes on the circuit. S. v. Allen, 190 N. C., 498, 180 8. E., 163; 8. 
v. Kline, 190 N. C., 177, 129 S. E., 417. Indeed, the case on appeal was 
not settled by the judge, and it is possible that the charge, as reported, 1s 
uot as given, but we are bound by the record. S. v. Harbert, 185 N. C., 
760, 118 S. E., 6; S. uv. Wheeler, 185 N. C., 670, 116 S. E., 4138; Cogdil/ 
v. Hardwood Co., 194 N. C., 745, 140 8. E., 732. 

For the error as indicated, a new trial must be awarded, and it is so 
ordered, 

New trial. 





Cc. H, HAMILTON, CoMMISSIONER, v. R. H. HENDERSON, 
(Filed 12 June, 1929.) 


Parties B b—Heirs of grantor of deed providing for reversion are neces- 
sary parties in action by grantee’s heir to enforce contract of sale 
thereof. 

An estate for life conveyed by deed upon conditions affecting a rever- 
sion cannot be judicially determined when the heirs at law of the deceased 
grantor having a possible interest therein are not made parties, and 
when this defect of parties appears on the record the Supreme Court will 
remand the case in order that they may be joined. 


Civin action, before Harding, J., at November Term, 1928, of 
MECKLENBURG. 

On 14 November, 1884, R. M. Armour and wife conveyed a certain 
tract of land to Stanford Holdsclaw and wife. After describing the land 
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so conveyed the following language occurs in the deed: “To have and to 
hold the aforesaid lot with all the appurtenances thereto belonging, in- 
eluding the right of dower of the said L. C. Armour (feme covert) 
to the said Stanford Holdselaw and wife during their natural life and 
the parties of the second part hereby agree not to dispose of said lot 
to any one except the parties of the first part, or by their consent or their 
heirs’ consent. 

And it is further agreed that at the decease of the parties of the 
second part that the title of said lot shall revert to the parties of the first 
part, their heirs, executors and assigns, they paying a fair price for the 
same, 

In witness whereof, the parties of both parts have hereunto set their 
hands and seals, this 14 November, 1884.” R. M. Armour. L. C. Armour, 
Stanford Holdsclaw, Hannah Holdsclaw. 

L. C. Armour, wife of one of the grantors, died in 1891, and R. M. 
Armour, the other grantor, died in July, 1918. Stanford Holdsclaw died 
in 1913, and thereafter his wife, Hannah Holdsclaw, died intestate, leav- 
ing two sons, to wit, Walter Johnson and Will Houser. Walter Johnson 
died intestate in 1918, leaving a widow, Ida Johnson, and the following 
children, to wit: Walter Johnson, Parks Johnson, Willie May Johnson, 
Harry Lee Johnson and Bernard Johnson. Will Houser died in 1923, 
intestate, leaving a widow but no child or the representative of any 
child. 

It was admitted that the land had been “in the adverse, open and non- 
disputed possession of the heirs at law of Hannah Holdsclaw since 
pieae October, 1913.” 

The above named heirs at law of Walter Johnson and his widow 
filed a petition in the Superior Court for the sale of said land for 
division, and the plaintiff Hamilton was appointed commissioner to 
inake the sale. The sale was made on 4 July, 1927, and the defendant 
Henderson became the last and highest bidder for the land. When the 
plaintiff tendered a deed for said property to the defendant he declined 
to accept the deed and pay the purchase money upon the ground that 
said deed could not and did not convey a good title. The trial judge 
decreed that “Hannah Holdsclaw had only a life estate -n the land de- 
scribed in the deed, and that at the death of said defendants, Holdsclaw 
and wife, Hannah Holdsclaw, the property reverted to R. M. Armour 
or his heirs at law, “they paying a fair price for the same.” from 
which judgment the plaintiff appealed. 


ZV. Turlington for plaintiff. 
Vo counsel for defendant. 
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Broagpen, J. It appears that the heirs at law of the grantors have not 
been made parties to this action, and therefore their rights, 1f any, can- 
not be determined unless they are brought into court and afforded an 
opportunity to assert any claim they may have. The cause is remanded 
to the end that the heirs at law of the grantors may be duly made parties 
to the proceeding. 

Remanded. 





ED CHAMBERS SMITH vy. ARTHUR E. DICKS. 
(Filed 12 June, 1929.) 


1. Corporations K d—Upon expiration of charter of corporation assets 
thereof do not escheat. 

Upon the expiration of the charter of a corporation the directors thereof 
hold the assets as trustees, first for the creditors, and secondarily for the 
stockholders in good standing at the time of the expiration of the charter, 
C. S., 1193, 1194, 1198, and there is no escheat as against the rights of 
stockholders under the provisions of C. S8., 5784. 


2. Same—Stockholders at time of expiration of charter of corporation 
are entitled to pro rata part of corporate assets. 

Where an incorporated social club has continued for more than three 
vears after the expiration of its charter to operate as though the charter 
had not expired, the members or stockholders in good standing at the 
time of the expiration of the charter are entitled in equity to a pro rata 
share in the assets of the corporation to the exclusion of members taken 
in after its expiration, with the right to sell and convey the same, where 
the rights of creditors are not involved. 

3. Same—Nonresident members of social corporation, excluded from con- 
trol or ownership of corporate property, are not entitled to share in 
corporate assets upon dissolution. 

Where the constitution and by-laws of an ineorporated social club 
clearly provide that its property should be owned and controlled by its 
resident membership to the exclusion of nonresident members, such non- 
resident members, taken in at greatly reduced membership dues, are not 
entitled to share in the assets of the corporation upon the expiration of 
its charter. 


AppeaL by defendant from Nunn, J., at Chambers, 29 April, 1929, of 
Wake, Affirmed. 

Submission of controversy without action. Agreed case: 

“1. The above named, Ed Chambers Smith, is now and was at the 
times hereinafter mentioned, a citizen and resident of the county of 
Wake and State of North Carolina. 
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“9, That the above named, Arthur E. Dicks, is a citizen and resident 
of the county of Wake, and State of North Carolina. 

“3, That on 18 August, 1885, the Capital Club of the city of Raleigh 
was organized, and incorporated for literary and social purposes, and 
obtained a charter under the laws of the State of North Carolina, and 
in pursuance of said purposes maintained a club for its members, gov- 
erned by a constitution and by-laws adopted by said Capital Club of 
the city of Raleigh, and that a copy of said charter, constitution and 
by-laws is hereto attached marked Exhibits A, B and ©, respectively. 
(For a decision of the case it is unnecessary to include the exhibits in 
this opinion. ) 

“4. That the said Capital Club of the city of Raleigh was chartered 
for a period of thirty years from 18 August, 1885. 

MO: L WAGON: csasurds June, 1902, the Capital Club of the city of Raleigh 
acquired by purchase a certain lot of land in the city of Raleigh, N. C., 
at the northeast intersection of Martin and Salisbury streets, and erected 
thereon a club house, said tract or lot of land being more particularly 
described as follows: 

“«Situate in the city of Raleigh, N. C., and beginning at the south- 
west corner of Lot No. 115, it being the northeast corner of intersec- 
tion of Salisbury and Martin streets; running thence north along the 
east line of Salisbury Street about 70 feet to the southwest corner of the 
lot formerly owned by B. M. Moore; running thence east parallel with 
Martin Street about 70 feet to the lot formerly owned by the Coley 
heirs, and now owned by Mrs. F. P. Tucker; running thence south 
parallel with Salisbury Street 70 feet to the line of Martin Street; 
thence west along the north line of Martin Street, about 70 feet, to 
the beginning, together with all buildings and appurtenances thereto 
belonging.’ 

“6. That the charter of the Capital Club of the city of Raleigh ex- 
pired by limitation on 18 August, 1915, at which time there were 168 
resident members of said club and about 40 nonresident members; that 
the fact of the expiration of the charter was not discovered by the 
club until sometime in 1922; that in the meantime those who were 
members of the corporation at the time of the expiration of the charter, 
being ignorant of the fact that the charter had expired, continued to 
operate a club in said building, until some time in 1922, when it was 
discovered that the charter had expired and thereupon, on 7 April, 1922, 
a charter was obtained from the office of the Secretary of State, incor- 
porating the Capital Club of the city of Raleigh, Inc., the then resident 
members of the club being the incorporators. That during the time 
between the expiration of the charter of the old corporation and the 
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incorporation of the Capital Club of Raleigh, Inc., the old members 
who operated the club, associated with themselves certain new members 
by election and between the date of 18 August, 1915, and 18 August, 
1918, approximately 30 additional members were so admitted, making 
the membership 198 resident members on 18 August, 1918. That no 
conveyance of dny interest in the property was made by any old member 
to any new member. 

“7. That no effort was made to wind up the affairs of the corporation 
within three years from the date of the expiration of the charter, none 
of its officers and members being aware of the fact that the charter had 
expired. Those who were members of the corporation continued the 
operation of the club, and associated new members with them by election 
just as if the charter had not expired. 

“8, That there were no debts of the corporation at the time of the 
expiration of its charter on 18 August, 1915, or at the end of three 
years from that date, except current operating expenses and a mortgage 
indebtedness which is embraced in a deed of trust made on said property 
by the Capital Club of the city of Raleigh, N. C. That all current 
operating expenses have been paid. 

“9. That sections 6 and 7 of the charter of the Capital Club of the 
city of Raleigh (the old corporation), which charter was in force up 
until its expiration in August, 1915, are in words and figures as follows, 
to wit: 

“<“(6) The number, qualification, privileges, and method of election 
of members shall be fixed by the by-laws of the corporation; provided, 
that no person shall ever be admitted as a member of the corporation 
except upon the payment of twenty-five dollars ($25.00) as an entrance 
fee; which entrance fee may be increased or decreased as to persons 
admitted to membership after the date of incorporation, to such sum 
as the by-laws may prescribe. Any person may voluntarily cease to be 
a member of the corporation whenever he sees fit to withdraw there- 
from; and any member may be expelled, and may forfeit his member- 
ship, under such rules and regulations as may be fixed by the by-laws. 

“<(7) No member shall have the right to sell or transfer his mem- 
bership or his rights or privileges as such, or to substitute another per- 
son as a member in his place; and any person ceasing to be a member, 
whether voluntarily or by expulsion, or by death, shall forfeit all rights 
and privileges of membership and all rights and claim in and to the 
property of the corporation, and all his interest in such property shall 
vest In the corporation absolutely.’ 

“10. That under and by virtue of the provisions of sections 6 and 7 
of the charter set forth in section 12 thereof, article 4 of the Consti- 
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tution in sections 1, 2 and 3 regulates the status of resident and non- 
resident members, said sections 1, 2 and 3 being in words and figures 
as follows, to wit: 

“Section 1. Members shall be classed as resident, nonresident and 
honorary. 

“Sec. 2. Resident members are such as reside or heve a place of 
business in Raleigh Township. They are subject to dues and assessments 
and have a right to vote and hold office. 

«Sec. 3. Nonresident members are such as reside out of, and have 
no place of business in Raleigh Township. They are not subject to 
assessments and are not entitled to vote or hold office.’ 

“11. That said sections were in force at the time of the expiration 
of the charter of the Capital Club of the city of Raleigh. 

“See. 10A.—Section 2 of Article VI provides ‘persons elected non- 
resident members shall pay annually ten dollars in advance, and shall 
be exempt from all other dues. 

“12. That plaintiff was a resident member of the Capital Club of the 
city of Raleigh in good standing on 18 August, 1915, and by virtue 
thereof claims that he is the owner of a 1/168th undivided interest 
in fee in the property described in section five hereof. 

“13, That plaintiff and defendant have entered into a written con- 
tract whereby plaintiff has contracted to sell and defendant has con- 
tracted to buy at the price of $250 the undivided interest of plaintiff 
in the lands described in said paragraph 5, provided that interest 
amounts to a 1/168th undivided interest in fee, as claimed by plaintiff, 
but defendant now refuses to comply with his contract on the grounds 
that plaintiff is not the owner of said interest claimed and therefore 
-annot comply with his contract to convey. 

Plaintiff conteuds: That upon the expiration of the charter on 18 
August, 1915, all resident members in good standing immediately be- 
came tenants in common of the club real estate and other property, 
and that he as such member became the owner in fee simple, subject 
to the then outstanding mortgage of a 1/168th undivided interest 
therein. 

Defendant contends: 

“(1) That upon the expiration of the charter of the Capital Club 
of the city of Raleigh upon 18 August, 1915, the entire property of 
said club escheated to the University of North Carolina. 

(2) That the persons who became members of the club within three 
years after the expiration of the charter on 18 August, 1915, have the 
same rights in the club property as those who were members at the time 
of the expiration of the charter. 
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“(3) That the nonresident members who were members of the club 
in good standing at the date of the expiration of the charter and those 
who became members of the club within three years after the expiration 
of the charter are entitled to the same rights in the club property as 
the resident members. 

“(4) That plaintiff is not entitled to a 1/168th undivided interest in 
fee in said property, subject to outstanding mortgage indebtedness.” 

The court rendered the following judgment: “This cause coming 
on to be heard and being heard at Chambers, before his Honor, R. A. 
Nunn, judge, of the Superior Court, upon the agreed case herein and 
after hearing the argument of counsel for the plaintiff and defendant, 
and after consideration of the facts set forth in the agreed case and 
the exhibits attached thereto: It is ordered, adjudged and decreed: 

“1, That upon the expiration of the charter of the Capital Club of 
the city of Raleigh on 18 August, 1915, the resident members in good 
standing at that time became tenants in common of the property of 
said corporation, subject to whatever debts it might owe at the date 
of the expiration of the charter. 

“2. That those persons who became members of the club within three 
years after the expiration of the said charter have no interest as tenants 
in common in the property of the Capital Club of the city of Raleigh. 

“3. That the nonresident members who were members of the club 
at the date of the expiration of the charter and those who may have 
joined since that time have no interest as tenants In common in the 
property of the Capital Club of the city of Raleigh. 

“4. That the plaintiff, Ed Chambers Smith, is seized and possessed 
of an undivided 1/168th interest in fee in the property of the Capital 
Club of the city of Raleigh, and has the right to convey said interest 
in fee, and upon conveyance to the defendant is entitled to recover of 
the defendant the sum of $250 and the costs of this proceeding.” 

The defendant excepted and assigned error to the court below signing 
the judgment, and appealed to the Supreme Court. 


John W. Hinsdale for plaintiff. 
Paul F. Smith for defendant. 


Crarxson, J. We think there is no merit in the assignment of error 
to the court below signing the judgment set forth in the record. The 
charter of the Capital Club of the city of Raleigh, expired by limita- 
tion, on 18 August, 1915. At the time of the expiration of its charter 
it owned a valuable piece of real estate in the city of Raleigh at the 
northeast corner of Martin and Salisbury streets, upon which was 
situated the elub building. 


360 IN THE SUPREME COURT. [197 


i a 


SMITH 7. DICKS, 


On 18 August, 1915, there were one hundred and sixty-eight resident 
members, one of whom was plaintiff, and forty nonresident members in 
good standing. No effort was made to liquidate and distribute the assets 
of the corporation within three years from the date of the expiration 
of its charter, the said corporation continuing to operate under the 
provisions of its charter, constitution and by-laws, as though its cor- 
porate existence had never ceased, until 7 April, 1922, when a new 
charter was procured. 

The plaintiff contends that he became a tenant in coramon with the 
other resident members of the corporation in good standing on 18 
August, 1915, and that he is the owner in fee simple anc. had the right 
to convey to the defendant one one-hundred sixty-eighth (1/168) 
undivided interest in the said property. The defendant denies the power 
of the plaintiff to convey the interest claimed. 

The defendant contends: (1) That upon the expiration of the charter 
of the Capital Club of the city of Raleigh upon 18 August, 1915, the 
entire property of said club escheated to the University cf North Caro- 
lina. We cannot so hold. 

C. S., 1193, is as follows: “All corporations whose charters expire 
by their own limitation, or are annulled by forfeiture or otherwise, 
shall continue to be bodies corporate for three years after the time when 
they would have been so dissolved, for the purpose of prosecuting and 
defending actions by or against them, and of enabling them gradually 
to settle and close their concerns, to dispose of their property, and to 
divide their assets; but not for the purpose of continuing the business for 
which the corporation was established. In any pending action the court, 
in its discretion, may extend the time for winding up the affairs of 
such corporation.” 

C. S., 1194, in part, is as follows: “On the dissolution in any manner 
of a corporation, unless otherwise directed by an order of the court, the 
directors are trustees thereof, with full power to settle tie affairs, col- 
lect the outstanding debts, sell and convey the property, and, after 
paying its debts, divide any surplus money and other property among 
the stockholders,” ete. (Italics ours.) 

C. S., 1198, in part, is as follows: “Any surplus funds, after pay- 
ment of the creditors and costs, expenses and allowances, shall be paid 
to the preferred stockholders according to their respective shares, and 
if there still be a surplus, 7f shall be divided and paid to the general 
stockholders proportionately, according to their respective shares.” 
(Italics ours.) 

The statute permitted the corporation to continue as a corporate body 
for three years for the purpose of proseeuting and defending actions 
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and to enable the corporation to gradually settle and close up its busi- 
ness, dispose of its property and divide its assets. The business of the 
corporation ceased on 18 August, 1915. The assets of the corporation 
had to be applied first to the payment of debts and the surplus assets 
to be divided among the stockholders. The fact that the charter had 
expired was overlooked until 1922. This case does not involve the rights 
of creditors, it alone concerns the rights of stockholders. It is in- 
conceivable that a court of equity, under the facts and circumstances 
disclosed by the record, would confiscate the assets of the corporation 
and permit an escheat. 

C. 8., 5784, is as follows: “All real estate which has heretofore 
accrued to the State, or shall hereafter accrue from escheats, shall be 
vested in the University of North Carolina, and shall be appropriated 
to the use of that corporation.” 

In 10 R. C. L. (Escheat), part sec. 6, pp. 607-608, we find the 
following: “The statute laws of certain states contain provisions pro- 
hibiting a corporation from holding real property except for the pur- 
poses of its charter, or from holding beyond a prescribed hmit or 
quantity. .As a general rule it may be said that the violation of such 
a prohibition, where no specific penalty is imposed, does not accom- 
plish an escheat of the property to the State. There is no question, 
however, but that a state may validly impose the penalty of escheat 
for the violation of such a statute. Where this is the case the holding 
of real estate by a corporation in violation of the statute, while a cause 
of ground of escheat, does not tpso facto effect an escheat; in other 
words, the title to the property, notwithstanding the existence of the 
grounds of escheat, remains in the corporation until an action for 
escheat is instituted; and it has been ruled that if, before this is done, 
the corporation bona fide sells and conveys the property to a third 
person, the latter is vested with an indefeasible title to the land,” ete. 

In Wilson v. Leary, 120 N. C., at p. 98, 94, in speaking of escheats, 
it is held: “But whatever the extent of this rule at the common law, 
if it was the rule at all, it was not founded upon justice and reason, nor 
could it be approved by experience, and has been repudiated by modern 
courts. The modern doctrine is, as held by us, that ‘upon a dissolution 
the title to real property does not revert to the original grantors or 
their heirs, and the personal property does not revert to the original 
grantors or their heirs, and the personal property does not escheat to 
the State.” See Asheville Division, No. 15 v. Aston, 92 N. C., 578. 

In the Wilson case, supra, the case of Fox v. Torah, 36 N. C., 358, is 
overruled. See Von Glahn v. Harris, 73 N. C., 323; Von Glahn v. De- 
Rosset, 81 N. C., 467; Dobson v. Simonton, 86 N. C., 4923 Smathers v. 
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Bank, 185 N. C., 410; Loudermilk v. Butler, 182 N. ©., 502; Worth- 
ington v. Gilmers, 190 N. C., 128. 

In 14A C. J. (Corporations) part sec. 3808(c), p. 1153-1154, the fol- 
lowing is said: “In the absence of statute the legal title to property 
belonging to the corporation passes by operation of law to the stock- 
holders, who are the beneficial owners through the corporation, even 
where there 1s a statute providing that the corporation may continue 
to act thereafter for the purpose of closing up its business, and equity 
may appoint a receiver or trustee to take possession of the property 
to pay the debts and turn over the surplus to the stockholders as the 
beneficial owners of the property.” The matter is thoroughly discussed 
in Houston vu. Utah Lake L. W. & P. Co., 47 A. L. R. Anno., p. 1282, 
At p. 1855, the doctrine that the property of a defunct corporation con- 
stitute a trust fund is set forth, known as the “trust fund doctrine”: 
“Its nature and scope are indicated by the following statements: ‘When 
a business corporation, instituted for the purposes of gain or private 
interest, is dissolved, the modern doctrine is that its property, after 
payment of its debts, equitably belongs to its stockholders. The disso- 
lution of a corporation cannot deprive its creditors or stockholders of 
their rights in its property; and, if the common law affords them no 
adequate remedy, they may obtain relief in equity. Under the modern 
rule of equity jurisprudence, the severity of the common. law in this re- 
spect is greatly mitigated, and it is held that it is the franchise, and 
not the property of the corporation, that is forfeited by a judgment 
of ouster, and that the property of the corporation is a trust fund 
for the payment of debts and distribution among stockholders.” At 
p. 1498, North Carolina statutes and decisions on the subject are 
annotated. 

In the case of General Electric Co. v. West Ashevilie Imp. Co., 78 
Fed. Rep., Stmonton, Circuit Judge, at p. 388, says: “The learned 
counsel who represents the petitioner, in a clear and very forcible 
argument, contended that no application could be made to the directors 
for relief, because, in point of fact, there are no directors of the West 
Asheville Improvement Company, as the repeal of the charter ex- 
tinguished the life of the corporation and of all of its agencies. But 
the dissolution of a corporation from any cause does not destroy its 
property or pay its debts. The franchise of conducting itself as a legal 
entity, may be, 1s lost. But the rights of creditors, the obligation of 
debtors, and the property of the shareholders, remain. And in the 
absence of statutory regulations, without the necessity for statutory 
regulations, the courts of equity take hold of and protect these interests.” 

In Baldwin v. Johnson, 95 Texas Rep. (65 S. W., 171), at p. 87-88, 
it is said: “No debts existed against the corporation, and the com- 
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missioners appointed under the law of Louisiana were merely for the 
purpose of collecting the assets and distributing them among the stock- 
holders; but the property itself, upon the dissolution of the corporation, 
became the property of the stockholders, each one of whom owned an 
undivided interest In it in the proportion that his stock bore to the whole 
capital stock. Arkansas Pass Harbor Co. v. Manning, 2 Texas Ct. Rep., 
881; 94 Texas, 558. In the case cited, Chief Justice Gaines, for the 
Court said: ‘But in its last analysis, the stockholders are the beneficial 
owners of the assets of the corporation. This proceeding is instituted 
upon the theory, which we think a correct one, that the shareholders are 
the ultimate owners of the corporate property, and, when the corpora- 
tion is dissolved and its ereditors are satisfied, they hold title to the 
assets in proportion to their respective shares.’ The proposition quoted is 
well sustained by authority and by sound reasoning. When the cor- 
poration existed, the title to the property was vested in it, and if a 
receiver or some officer had been appointed by the court to wind up 
the affairs of the corporation, the legal title would have rested in such 
officer in trust for the creditors and the stockholders. But there being 
no corporation, no receiver, trustee, nor creditor in existence, the trust 
ceased to exist and the legal and equitable title united in the stock- 
holders, the only person who had an interest in the land. 2 Perry on 
Trusts, sec. 920; How v. Waldron, 99 Mass., 281.” 

In 7 R. C. L. (Corporations), part sec, 758, p. 740, it is said: “The 
common-law doctrine which had its origin in the fact that corporations 
were originally either municipal or ecclesiastical whose property must 
either revert or escheat is now practically obsolete in this country either 
by virtue of statutes or by the equitable doctrine that the assets of a 
dissolved corporation will be protected in equity as a trust fund for 
creditors and stockholders.” 

The defendant contends (2) that the persons who became members of 
the club within three years after the expiration of the charter on 18 
August, 1915, have the same rights in the club property as those who 
were members at the time of the expiration of the charter. We cannot 
so hold. 

7 R. C. L., sec. 754, in part: “In case of nonstock corporations, the 
members, while not usually denominated stockholders, are in point of 
principle stockholders, having an interest in the corporate property 
similar to that of stockholders in ordinary corporations. And the modern 
view that the assets of a private corporation are regarded upon its disso- 
lution as a trust fund for the benefit of its creditors and stockholders 
is held applicable to such nonstock corporations. But it would seem 
that in the distribution of the assets ef such nonstock corporations only 
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such persons as are deemed members of the corporation at the time 
of its dissolution would be held to be entitled to share therein,” ete. 

The defendant contends (3) that the nonresident members who were 
members of the club in good standing at the date of the expiration of. 
the charter and those who became members of the club within three 
years after the expiration of the charter are entitled to the same rights 
in the club property as the resident members. We cannot so hold. 

Article 4 of the constitution of the corporation, in sections 1, 2 and 3, 
regulates and defines the status of resident and nonresident members. 
These sections are as follows: 

“Section 1. Members shall be classed as ‘resident,’ ‘nonresident,’ and 
‘honorary.’ 

“Sec. 2. Resident members are such as reside or have a place of 
business in Raleigh Township. They are subject to dues and assessments 
aud have a right to vote and hold office. 

“Sec. 3. Nonresident members are such as reside out of and have no 
place of business in Raleigh Township. They are not subject to assess- 
ments and are not entitled to vote or hold office.” 

The constitution clearly provides that the club should be owned 
and governed by the resident members and that the nonresident mem- 
bers were merely licensees. They were persons who lived outside of 
Raleigh Township and only had the right to enjoy the conveniences of 
the club when visiting. They are expressly denied the rizht to vote and 
hold office, and are reheved from the burden of assess:nents. A non- 
resident was required to pay dues of $10 per year and exempted 
from all other dues and assessments. The entrance fee for resident 
members was $2& and the annual dues were $30. 

The defendant contends (4) that plaintiff is not entitled to a 1/168 
undivided interest in fee in said property, subject to outstanding mort- 
gage indebtedness. We cannot so hold. 

We think from all the facts and circumstances of this particular 
controversy, and giving a liberal construction to the statutes heretofore 
quoted, and the inherent equitable power of this Court, that plaintiff is 
entitled to 1/168 undivided interest in fee simple in saicl property, and 
can convey a good fee-simple title to defendant, subject to the out- 
standing mortgage indebtedness. The judgment below is 

Affirmed. 


N.C.] SPRING TERM, 1929. 365 


BANK tv. BROADETURST. 


MURCHISON NATIONAL BANK vy. F. K. BROADHURST, J. J. BROAD- 
HURST, W. D. AVERY, J. D. UNDERWOOD anpvd ED. F. WARD. 


(Filed 12 June, 1929.) 


1. Abatement and Revival B a—Prior action in which full and adequate 
relief may be obtained will abate subsequent action. 

It is the policy of our courts and system of pleading to avoid multi- 
plicity of suits, and where full and adequate relief may be had in a prior 
action a subsequent action on the same cause of action by the same 
party will be abated. 


2. Same—In this case held, prior action afforded full and adequate relief, 
and subsequent action should have been abated. 


Where in a creditor’s bill the plaintiffs seek to set aside certain of 
the debtor's conveyances on the ground of fraud, and the owner of a note 
executed by the debtor, and secured by hypothecated bonds, joins in the 
creditor’s bill and seeks to recover on the note and to sell the collateral, 
and in defense to the action on the note the debtor alleges that he was 
only an accommodation endorser and that usurious interest thereon was 
paid which he seeks to recover under the statute, and a motion is made 
and granted that the other makers and endorsers on the note be made 
parties and their respective liabilities determined: Held, a second action 
on the same note by the owner thereof, seeking the same relief, brought 
in a different county against all the makers and endorsers will be abated, 
since all the issues can be determined in the prior action and full and 
adequate relief granted therein. 

3. Pleadings B f—Pendency of another action may be taken by answer. 


Where it does not appear upon the face of the complaint that another 
action is then pending in another county in which the same relief could 
be obtained, the objection may be taken by way of answer. C. S., 517. 


ADAMS, J., dissents, 


AppreaL by defendants, F. K. Broadhurst, and J. J. Broadhurst, from 
Sinclair, J., at March Term, 1928, of New Hanover. Reversed. 

This is an action instituted by plaintiff on 6 October, 1927, against 
defendants, in the Superior Court of New Hanover County, to recover 
of defendants their pro rata lability on $100,000 demand note executed 
by defendants and J. H. B. Tomlinson and W. H. Austin, dated 30 June, 
1925, with interest from 11 August, 1926. As collateral security for 
the payment of the note there were hypothecated 100 bonds of the par 
value of $1,000 each, totalling $100,000 first mortgage bonds of Smith- 
field Mills, Inc. It is alleged that the note is due, unpaid and demand 
has been made for payment. 

The plaintiff prays for judgment against defendants for their pro 
rata liability upon said note—5/7ths of $100,000 and interest from 
11 August, 1926, and decree of foreclosure of the bonds hypothecated. 


366 IN THE SUPREME COURT. [197 
BANK v,. BROADHURST. 


The defendants, F. K. and J. J. Broadhurst, entered a special appear- 
ance and made a motion to abate this action, on the ground that an 
action by the same plaintiff and against the same defendants was instl- 
tuted in the Superior Court of Johnston County 76 Mairch, 1927, and 
ig now pending in said county. A certified copy of the record of said 
action in the Superior Court of Johnston County is appended to the 
motion. ‘The action in the Superior Court of Johnston County is en- 
titled “The Armour Fertilizer Works, a corporation, . . . Murchi- 
son National Bank, a corporation, . . . and all other creditors of 
F, K. Broadhurst, ete., v. F. K. Broadhurst, Trustee, F. KK. Broadhurst, 
Nell Broadhurst, E. D. Broadhurst, and J. J. Broadhurs:.” 

Section 11 of the complaint alleges: “That heretofore on 138 August, 
1925, the said defendant, F. K. Broadhurst, became indebted to the 
plaintiff, Murchison National Bank, in the sum of $100,000, which sum 
is now due, with interest thereon at 6% from 15 February, 1927; the 
said plaintiff holds as collateral security of said debt 100 first mortgage 
bonds of Smithfield Cotton Mills, for the par value of $100,000, but, 
which, as said plaintiff is informed and believes, are really worth a 
much smaller sum, and this plaintiff stands ready to sell the same and 
apply the net proceeds on said indebtedness so as to determine the 
exact amount of the balance due thereon.” It will be noted that the 
dates of the $100,000 notes and interest are different, but this 1s imma- 
terial, as the debt is the same. 

It further sets forth certain alleged indebtedness of F. K. Broadhurst 
due to defendant, E. D. Broadhurst, secured by certain deeds in trust 
on certain lands in Johnston County, made by F. K. Broadhurst, in 
which his wife, Nell Broadhurst, joins. The said deeds in trust are 
also signed by F. K. Broadhurst, trustee. Also certain alleged indebted- 
ness due to defendant, J. J. Broadhurst, secured by deed in trust on 
certain lands in Johnston County in which his wife joins. 

The complaint further alleges: “That while the said deeds in trust 
are, in form, deeds of trust, no third parties are named therein, and the 
indebtedness recited therein purports to be indebtedness of the defend- 
ant, F. K. Broadhurst, to the said E. D. Broadhurst, and J. J. Broad- 
hurst. 

That the defendants, F. K. Broadhurst and Nell Broadhurst, are hus- 
band and wife, and the defendants, E. D. Broadhurst and J. J. Broad- 
hurst are, as plaintiffs are informed and believe, brothers of the de- 
fendant, F. K. Broadhurst; that as plaintiffs are informed and believe, 
at the time of the execution and registration of the aforesaid deeds of 
trust, there was no present valuable consideration paid by the grantees 
thereof for the same, and that the said F. K. Broadhurst was not in- 
debted to either J. J. Broadhurst or E. D. Broadhurst in any substan- 
tial sum whatsoever. 
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“That the plaintiffs are informed and believe that the said deeds of 
trust were executed on the part of the grantors therein named with the 
intent to delay, hinder and defraud the plaintiffs, creditors of F. Kk. 
Broadhurst, as well as all other creditors, of their just and lawful 
actions and debts, and that the said F. K. Broadhurst well knew that 
he was then indebted to the plaintiffs, as well as to the United States 
Government for taxes, as above set forth, and to various and sundry 
other creditors, and while he was being pressed for the payment thereof, 
he executed voluntarily the aforesaid deeds of trust with the mtent thus 
to encumber his property so as to prevent and to delay and to defraud 
the plaintiffs in the collection of their debts out of his property. 

“These plaintifis are informed and believe that the said deeds of trust 
are void in law, for that, at the time of the making thereof, the said 
defendant, F. K. Broadhurst, did not retain property fully sufficient 
and available for the satisfaction of his then creditors, but, in fact, 
retained no property of any substantial amount, and, although insol- 
vent when making the said deeds of trust, the execution of the same, if 
allowed to stand as valid encumbrances practically withdraws from his 
then creditors all of the property of the said F. K. Broadhurst by said 
voluntary deeds of trust.” 

The prayer is as follows: “Wherefore, the plaintiffs pray judgment 
against the defendant, F. Kk. Broadhurst, in the amount of their re- 
spective debts above set out, and for a restraining order and injunction 
to prevent the transfer of the notes described in the said deeds of trust, 
and that the said deeds of trust be set aside and declared null and void, 
and for costs and for such other and further relief as to the court may 
seem Just and proper.” 

In answer to paragraph 11 of the complaint, defendants say: “Para- 
graph 111s untrue as stated and is denied. The facts as to the matters 
set out in said paragraph are: That some time prior to 13 August, 
1925, the Ivanhoe Manufacturing Company executed a note to the Mur- 
chison Notional Bank in the sum of $100,000; and that on the said note 
I’. K. Broadhurst was an accommodation endorser along with other en- 
dorsers, to wit: W. H. Austin, E. F. Ward, W. D. Avery, J. H. B. Tom- 
linson, J. D. Underwood and B. B. Adams. It is admitted that interest 
on the said £100,000 has been paid to 15 February, 1927. It 1s adinitted 
that said plaintiff holds collateral security for the said $100,000 debt, 
100 first mortgage bonds of Smithfield Mills, Inc., par value of $100,000. 
But it is untrue and is denied that said bonds are worth a much smaller 
sum. Defendants say that the claim of the plaintiff upon the said 
$100,000 note is subject to an offset on account of usurious interest exe- 
cuted and paid and on account of the penalty of usurious interest exe- 
euted and paid on such as will more fully hereinafter appear. And 
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further that said Murchison National Bank has filed its claim in the 
matter of W. H. Austin, in bankruptcy, on account of his lability upon 
said note.” 

The defendants say that 1t was the intention of the grantors to 
execute mortgage deeds and the said instruments are mortgage deeds. 
The defendants deny all the allegations of fraud made by plaintiffs, but 
say that the liens executed were in good faith and to secure bona fide 
indebtedness. 

In regard to the indebtedness of $100,000 set out in paragraph 11 to 
the Murchison National Bank, defendants say that on this indebtedness 
usurious interest was collected as follows: “In the sum of $3,500, the 
total interest paid being $14,000, and the defendants ask that the said 
indebtedness be offset in the sum of the penalty provided by law upon 
payment of usurious interest, to wit, $28,000, the total interest paid 
being $14,000, and the said sum of $28,000 is hereby pleaded as offset 
to said note of $100,000.” 

Defendants pray: “That B. B. Adams, Wachovia Bank and Trust 
Company, administrator and trustee of estate of J. H. B. Tomlinson, 
deceased, W.'D. Avery, J. D. Underwood, and E. F. Ward, be made 
parties defendant hereto, to the end that their respective liabilities in 
the premises may be determined in this action; and that summons be 
issued out of this court accordingly as provided by law; and 
That any recovery herein by Murchison National Bank upon the in- 
debtedness described in paragraph 11 of the complaint, be credited with 
$28,000 penalty of usury hereinbefore pleaded, and further credited by 
such dividends as it may receive in the matter of W. H. Austin, in 
bankruptey, on account of his obligation as principal or endorser of 
said note.” 

The above are the material facts. The court below rendered the fol- 
lowing judgment: “This cause coming on to be heard at this term of the 
court, before his Honor, N. A. Sinclair, judge presicing, upon the 
motion filed herein by the defendants, F. K. Broadhurst aad J. J. Broad- 
hurst, to abate this action, all of said parties being before the court and 
represented by counsel, and all parties having waived a hearing upon 
said motion before the clerk, and having agreed to hear same as though 
upon appeal from the clerk: Upon consideration of which motion it is 
considered and adjudged that the motion to abate be and the same is 
hereby denied.” The defendants duly excepted, assigned error and 
appealed to the Supreme Court. 


Varser, Lawrence, Proctor & McIntyre for plainteff. 
Rk. G. Grady, Bailey & Weatherspoon for defendants. 
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Crarxson, J. The question involved: Where plaintiff in a creditor’s 
bill, in an action instituted in Johnston County, demanded judgment 
upon a $100,000 note and subsequently instituted an action in New 
Hanover County on the same note, should the second action be abated 
as to those who are defendants in both actions? We think so. 

Plaintiff, a creditor, joined in a creditor’s bill to set aside certain con- 
veyances made by F. K. Broadhurst, by way of mortgage on lands in 
Johnston County on the ground that they were fraudulent and void as 
to creditors. The action must be tried in that county, subject to the 
power of the court to change the place of trial in certain cases. C.5., 
-463(1); Wofford v. Hampton, 173 N. C., 686; Lamber Co. v. Lumber 
Co., 180 N. C., 12; and if brought in New Hanover County, it would 
have been subject to change of venue. C. S., 470; Causey v. Morris, 
195 N. C., 532. 

In the first action in Johnston County it will be noted that the Mur- 
chison National Bank, in the creditor’s bill, sets forth the note of 
$100,000, and the hypothecated bonds of the Smithfield Mills, Inc., 
which it says it stands ready to sell and apply the net proceeds on the 
indebtedness. The prayer for judgment in that action is for the debt. 
The answer sets up certain defenses: (1) F. K. Broadhurst was an 
accommodation endorser along with other endorsers; (2) pleads an 
offset of $28,000 usurious interest and penalty, and prays that the other 
endorsers be made parties, and the indebtedness be credited with 
$28,000, and also credited with any amount received from the bank- 
ruptey estate of W. H. Austin, the Murchison National Bank having 
filed this claim against the bankruptcy estate. All these matters, so far 
as the appealing defendants are concerned, can be tried out in the 
Johnston County action, under our liberal practice, as well as setting 
aside the conveyances for fraud. Chemical Co. v. Floyd, 158 N. C., 455; 
Robinson v. Williams, 189 N. C., 256; Carswell v. Talley, 192 N. C., 37. 

This action in Johnston County was pending when the action in New 
Hanover County was instituted. Full and adequate relief against the 
appealing defendants is obtainable in the Johnston County action. 

“Tests of Identity in General. Four leading tests have judicial 
sanction in determining whether or not the causes of action are the same 
for the purpose of abatement by reason of the pendency of a prior action: 
(1) ‘Clearly, in order to hold the subsequent suit to be necessary, it is an 
essential prerequisite that the judgment in the former or prior action 
should be conclusive between the parties and operate as a bar to the 
second.” (Welliams v. Gaston, 148 Ala., 214, 216, 42 S., 552.) In other 
words, if a final judgment in the former suit would support a plea of 
res adjudicata in the subsequent suit, the suits are identical for this 
purpose; otherwise they are not. (2) Many cases apply the following 
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test: Was full and adequate relief obtainable in the prior action? If so, 
the second action was improperly brought end is abatable; if not, the 
objection will be overruled. This, as we shall see, 1s a zenerally recog- 
nized rule. (8) A test having the support of some of the cases is this: 
Will the same evidence support both actions? (4) A fourth test sup- 
ported by English and Canadian authorities is: Could the bill in the 
second suit have been procured by a fair amendment of the first?” 1 
C. J., p. 66, par. 83. 

Under the pleadings in the Johnston County action, by the submis- 
sion of the issues arising on the pleadings, plaintiff could obtain full 
and adequate relief against the appealing defendants. The prayer in 
both actions, in the Superior Court of New Hanover County and 
Johnston County, is for judgment on the $100,000 note and interest, 
and in both pleadings the hypothecated collateral is set forth. In either 
ease this collateral could be sold and applied on any judgment obtained. 
Plaintiff elected with others to file a creditors’ bill in Johnston County 
Superior Court to set aside certain conveyances, alleged to have been 
made in fraud of creditors, and prays for judgment on its debt. Plain- 
tiff did this voluntarily—it chose the forum, the jurisdiction. To be 
sure, such an action must be tried in the county where the land was 
situate, but it had the election to go in or not go in the particular 
action. It chose to go in Johnston County Superior Court. Multiplicity 
of actions against the same parties are not encouraged. Lmry v. 
Chappell, 148 N. C., 327; Construction Co. v. Ice Co., 190 N. C., 580; 
Chappell v. National Hardwood Co., 284 Mich., 296, 44 A. L. R., 804; 
Van Vleck vw. Anderson, 186 Iowa, 366; Haas v. Righeimer, 220 TIl., 
193. 

“In Alexander v. Norwood, 118 N. C., 382, the court said: “The pur- 
pose of the Code system is to avoid a multiplicity of actions by requir- 
ing litigating parties to try and dispose of all questions between them 
on the same subject-matter in one action. Where an action is instituted 
and it appears to the court by plea, answer, or demurrer that there is 
another action pending between the same parties, and substantially on 
the same subject-matter, and that all the material questions and rights 
can be determined therein, such action will be dismissed.’ In that case 
the Court said that ‘the plaintiff (in the second action) bas no election to 
litigate in the one or bring another action, but must set up his defense 
in the first action, ftogers v. Holt, 62 N. C., 108, and the Court will 
ex mero motu dismiss the second action as the parties, even by consent, 
eannot give the court jurisdiction.” Long v. Jarratt, 94 N. C., 448.” 
Alen v. Salley, 179 N. C., at pp. 150-1; Distributing Co. v. Carraway, 
196 N. C., 58. “A demurrer would lie if the pendency of the former 
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action appeared on the face of the complaint.” Allen v. Salley, supra, 

at p. 148; Lineberger v. Gastonia, 196 N. C., at p. 449. Grounds not 

appearing on the face of complaint, the objection may be taken by 

answer. C.8., 517. For the reasons given, the judgment below is 
Reversed. 


Apams, J., dissents. 





TWIN CITY MOTOR COMPANY vy. ROUZER MOTOR COMPANY anpD 
COMMERCIAL FINANCE CORPORATION, 


(Filed 12 June, 1929.) 


1. Chattel Mortgages A b—In this case held, description of chattel in 
chattel mortgage sufficient for identification. 


The description in a chattel mortgage for the purchase price of an 
automobile ‘fone S. H. Coupe No......... Model T” is sufficient to admit 
evidence aliunde for the purpose of identification when the purchaser 
owned only one automobile, the abbreviation “S. H.’ meaning “second- 
hand,” and “Model T,” a certain type of Ford: and when registered and 
identified is superior to a later registered mortgage given by the pur- 
chaser to others. 


2. Chattel Mortgages B c—Registered chattel mortgage is superior to 
later mortgage for repairs where mechanic surrenders possession. 


Where a chattel mortgage for the purchase price of an automobile ex- 
pressly retains title to the automobile and all improvements made thereon, 
and stipulates that the giving of possession thereof to the purchaser was 
not to pass title to him, and the instrument is. duly registered, the 
purchaser during the continuance of the contract may have repairs made 
that are necessary for its operation, and the seller’s mortgage is superior 
to a mortgage for repairs given to a mechanic in Neu of his mechanie’s 
lien which he had lost by surrender of possession of the ear. 


AprpEAL by plaintiff from Oglesby, J., at October Term, 1928, of 
Rowan. Affirmed. 

The material facts agreed to by the parties necessary for the decision 
of the action: 

On 3 May, 1926, one Wm. Simpson purchased from the defendant, 
Rouzer Motor Company, a second-hand Ford coupe automobile and 
executed a conditional sale agreement to secure the balance of the pur- 
chase price, $325, to be paid in certain installments, which was duly 
recorded in the office of the register of deeds for Rowan County, N. C. 

The material language of the conditional sale agreement, for the con- 
sideration of this case: ‘That seller . . . has this day sold and de- 
livered, but upon the conditions hereinafter recited, to the purchaser 
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(Wm. Simpson) one S. H. Coupe, No. ....., Model T. (hereinafter called 
the ‘car’) for three hundred seventy-five and no/100 dollars ($375.00), 
paid or to be paid by the purchaser to the seller... .. The conditions of 
this agreement are, that delivery of the car by seller to purchaser does not 
pass title thereto, but both the car and all additions and improvements 
thereto and the title thereto shall not pass by such delivery, but are and 
shall remain vested in and be the property of the seller and assigns (and 
any extension or assignment of said notes shall not weive this or any 
other condition herein contained) until said notes, or any renewals 
thereof, evidencing said installments of purchase price, and all interest 
thereon, are paid in full. . . . Purchaser shall keep the car free 
from all liens, taxes, charges, and shall at his expense end in his name 
cause the car to be registered and licensed in compliance with law.” The 
abbreviations “S. H.” appearing in the conditional sale agreement from 
Wilham Simpson to Rouzer Motor Company stands for the words 
“second-hand,” and the words “Model T” in said agreement refer to a 
particular type of Ford automobile. 

The said Rouzer Motor Company duly transferred and endorsed said 
note and conditional sale agreement to the Commercial Finance Cor- 
poration, the defendant, of Salisbury, which now holds the same. That 
the said automobile described in said conditional sale agreement is the 
only automobile owned by the said William Simpson on 3 May, 1926, 
and until the bringing of this action. That William Simpson moved 
from Salisbury to Winston-Salem during the month of March, 1927, 
leaving a balance of $210 due on said note and conditional sale agree- 
ment. That William Simpson, then living in and a resident of Winston- 
Salem, on 8 July, 1927, employed the Twin City Motor Company, the 
plaintiff, at Winston-Salem, to place and did place a new engine or 
motor in the automobile described in the said conditional sale agree- 
ment to Rouzer Motor Company, and on the same day the said William 
Simpson executed to said Twin City Motor Company a note for $108, 
with interest from 8 July, 1927, (the balance due is $89.15) to cover 
the price of said new motor or engine and the cost of the labor in install- 
ing the same in said chassis, and to secure said note the said William 
Simpson executed to said Twin City Motor Company a conditional 
sales note and chattel mortgage. Said conditional sale note and chattel 
mortgage were duly recorded in the office of the register of deeds of 
Forsyth County, N. C., both describing same—the chettel mortgage— 
“One Ford coupe automobile, motor No. 14860614.” In the conditional 
sale note the only change is “engine” instead of “motor.” 

On 17 November, 1927, defendants sold the coupe to one Homer Hall 
for $130, and took a chattel mortgage to secure said debt, which was 
duly recorded. That at the time of said sale $130 was the fair and 
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reasonable market value of said automobile, and $95 the fair and rea- 
sonable market value of said new engine or motor alone. That when 
plaintiff removed the old engine from said chassis said old engine was 
worn out and worthless. That said new engine or motor is separable 
from said chassis or body of said automobile and may be removed from 
said chassis or body without injury to same, which removal could be 
affected by unfastening certain bolts, nuts, and screws and lifting said 
engine out. 

The court below rendered the following judgment: “This cause com- 
ing on to be heard at October Term, 1928, of Rowan Superior Court, 
before his Honor, John M. Oglesby, judge of the Superior Court, and 
being heard upon an agreed statement of facts signed by the parties, and 
the court being of the opinion that the plaintiff is not entitled to recover 
on the facts as set forth in the ‘agreed statement of facts.’ It 1s now, 
on motion of P. D. Carlton, counsel for defendants, ordered and ad- 
judged: 

1. That plaintiff take nothing by its action from the defendants, and 
that the defendants go hence without day. 

2. That the costs of this action, including the costs incurred by the 
defendants, be taxed against the plaintiff. 

3. That this action be, and the same is hereby dismissed.” 

The plaintiff excepted and assigned error to the court below signing 
the judgment, and appealed to the Supreme Court. 


Lee Overman Gregory and F. L. Webster for plaintiff. 
John Kesler and P. S. Carlton for defendants. 


Crarkson, J. (1) Is the description in the conditional sales agree- 
ment sufficient for the purpose of identifying the property in question ? 
We think so. The facts agreed to in regard to the description is as 
follows: One 8. H. coupe No. ........ , Model T. (hereafter called the 
“car’). The abbreviation of the words “second-hand” is 8. H., and the 
words “Model T” in said agreement refer to a particular type of Ford 
automobile. The same was purchased from Rouzer Motor Company on 
3 May, 1926, by William Simpson, being one S. H. coupe No. ........ ; 
Model T, and the only automobile owned by William Simpson. 

Both plaintiff and defendants cite Stephenson v. R. f., 86 N. C., 455, 
and we will do the same. The general principle is laid down by 
Ruffin, J., at pp. 456-7, as follows: “We concur in the view taken by 
his Honor. While it cannot be expected that a mortgage should set 
forth a description of the property conveyed with such certainty that 
it may be identified by the terms of the instrument alone, and without 
the aid of evidence aliunde to fit the description to the thing, still it is 
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necessary that it should furnish some description of the property accom- 
panied with such certainty as will enable third parties, aided by in- 
quiries which the deed itself suggests, to identify it. This latter has 
been held sufficient, under the maxim zd certum est quod certum reddv 
potest, and from necessity—it being many times impossible to set out 
such a description of the thing conveyed, as would in itself be absolutely 
certain and complete. But a less degree of certainty will not suffice, 
and especially under our registry laws, the fundamental policy of which 
is to give such notice to third parties as will enable them to deal securely 
with reference to the property conveyed in mortgage.” 

In Spivey v. Grant, 96 N. C., at p. 223-4, it is said: “The possession 
of a single horse, and none others by the vendor in a conveyance of a 
horse, without more specific description, sufficiently points out and 
designates the animal to transfer property to the vendee. In Sharp v. 
Pearce, 74 N. C., 600, the conveyance was of ‘one horse,’ and this was. 
recognized as a sufficient identification.” Alston v. Savage, 173 N. C., 
213; see Atkinson v. Graves, 91 N. C., 99. 

11 C. J. (Chattel Mortgages), sec. 81, p. 461, makes the following 
observations: “The scarcity or plentitude of chattels similar to those 
mortgaged is an element to be considered in determining the sufficiency 
of the description of the chattels covered by the mortgaze, and the non- 
existence of other property to which the terms of the mortgage could 
apply frequently renders valid a description in a mortgage which other- 
wise would be too indefinite.” 

(2) Do the improvements or repairs placed on said car become the 
property of the defendants under the terms of their duly registered 
agreement, and also by the doctrine of accession? We think so. 

It is a general rule of law that if the materials of one person are 
united to the materials of another by labor, forming a joint product, the 
owner of the principal materials will acquire the righ: of property in 
the whole by right of accession. Pulcifer v. Page, 32 Me., 404, 405, 54 
Am. Dec., 582.” 1 Words and Phrases Judicially Defined, p. 59. 

In Gregory v. Stryker, 2 Denio (N. Y.), at p. 630, speaking to the 
subject, it is said: “But it is equally clear, as a general ‘oroposition, that 
where the owner of a damaged or worn out article delivers it to another 
person to be repaired and renovated by the labor and materials of the 
latter, the property in the article, as thus repaired and improved, is all 
along in the original owner, for whom the repairs were made, and not 
in the person making them.” Comins v. Newton, 10 Allen (Mass.),. 
518; Southworth v. Isham, 5 N. Y. Sup., 448. 

C. S8., 2435, in part, is as follows: “Any mechanic or artisan who 
makes, alters or repairs any article of personal property at the request 
of the owner or legal possessor of such property has a lien on such prop- 
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erty so made, altered or repaired for his just and reasonable charge for 
his work done and material furnished, and may hold and retain posses- 
sion of same until such just and reasonable charges are paid,” ete. Where 
the vendor of an automobile takes a purchase-money mortgage and 
transfers the possession to the vendee, it is with the implied authority in 
the vendee that he may use the machine and keep it in such reasonable 
and just repair as the use will require; and where, at his instance, a 
mechanic has repaired the same, his reasonable charge for such repairs 
ereates a lien on the automobile, retained in his possession, superior to 
that of the vendor’s mortgage. Johnson v. Yates, 183 N. C., 24,1158. E., 
630; Sales Co. v. White, 183 N. C., 671. 

Under this section: The lien on personal property given by this sec- 
tion applies when possession is retained by the mechanic. Glazener v. 
Gloucester Lumber Co., 167 N. C., 676, 83S. E., 696. If the mechanic 
or artisan surrenders possession of the property, he loses his lien. 
Tedder v. R. R., 124 N. C., 342, 32 S. E,, 714. 

The conditional sales agreement made by William Simpson distinctly 
says, “The conditions of this agreement are, that delivery of the car by 
seller to purchaser does not pass title thereto, but both the car and all 
additions and improvements thereto, and the title thereto shall not pass 
by such delivery, but are and shall remain vested in and be the property 
of the seller and assigns (any extension or assignment of said notes shall 
not waive this or any other condition herein contained) until said notes, 
or any renewals thereof, evidencing said installments or purchase price, 
and all interest thereon, are paid in full.” 

In Bank v. Pearson, 186 N. C., at p. 618, the following principle is 
laid down: “On the third objection it 1s the approved principle in this 
jurisdiction that a mortgage will be held to extend to and include after- 
acquired property ‘when it so states In express terms, or it clearly ap- 
pears from the language used that such was its manifest intention.’ 
Lumber Co. v. Lumber Co., 150 N. C., 282; Dry Kiln Co. v. Ellington. 
172 N. C., 481-484.” Hamlin v. Jerrard, 72 Me., 62. 

Plaintiff had the possession of the car upon which defendants had a 
hen properly registered when it installed in the car a new engine or 
motor to replace the old one. It relinquished possession and thereby re- 
linguished its hen for the repairs. It then took a conditional sale note 
purporting to be for the purchase price, of “one Ford coupe automobile, 
engine No. 14860614.” At the same time the plaintiff had the said 
William Simpson to execute a chattel mortgage on “one Ford coupe 
automobile, motor No. 14860614,” both of which instruments were duly 
recorded in Forsyth County. 

The authorities are conflicting in other jurisdictions. The lien of 
defendants is superior to that of plaintiff. The judgment below is 

Affirmed. 
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STATE v. JOHN FREEMAN anp DOCK CAUDILL. 
(Filed 12 June, 1929.) 


1. Criminal Law L g-——Upon appeal from conviction in a criminal case the 
Supreme Court is confined to matters of law or legal inference. 


The Supreme Court is ordinarily confined to matters of law or legal 
inference on appeal from a judgment upon a verdict of guilty in a 
criminal action where the evidence is conflicting upon the question of the 
defendant’s guilt or innocence. Const., Art. IV, sec. 8. 


2. Criminal Law G j-—~-Testimony of accomplice should be scrutinized, 
but is competent evidence. 


Upon the trial for arson under the provisions of C. §S., 4238, testimony 
of an accomplice that the two defendants set fire to a dwelling at night 
in which the prosecuting witness was sleeping is competent, but should 
be scrutinized by the jury and not accepted as evidence unless they find 
beyond a reasonable doubt that it is true, and under correct instruc- 
tions, it is within the province of the jury to accept it in part and reject 
it in part, and to convict one of the defendants and acquit the other upon 
conflicting evidence. 


3. Criminal Law G q-——-Testimony of witness as to communication between 
husband and wife made in his presence is competent. 


Testimony of a witness that at the time of the arrest of the defendant, 
by the officers of the law, his wife was present and said to him: “I told 
you that you would get into it if you did not stay with me like I wanted 
you to,’ to which he replied: “hush,” is not a confidential communication 
between husband and wife within the contemplation of C. S., 1802, and 
may be testified to by the witness who was present and heard it, and 
is some evidence of guilt in connection with the other evidence in the case. 


Stacy, C. J., dissenting; BroepEN, J., dissenting opinion. 


Appra by defendant, John Freeman, from Harwood, Special Judge, 
at February Term, 1929, of Yapxin. No error. 

Criminal action in which the above-named defendants were tried upon 
their plea of not guilty to an indictment charging them with arson. 

There was a verdict that defendant, John Freeman, is guilty, and 
that defendant, Dock Caudill, is not guilty, of the felony and arson 
charged in the indictment. 

From judgment that he suffer death, as prescribed by statute (C. S., 
4238) the defendant, John Freeman, appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
S. £. Edwards, W. Reade Johnson and John C. Wallace for defendant. 


Connor, J. During the night of 23 July, 1928, the dwelling-house 
and barn of C. F. Sofley, in Yadkin County, North Carolina, were de- 
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stroyed by fire; at the same time the garage, located on his premises, 
near the dwelling-house and barn, was damaged by fire. Weeds growing 
near the garage were burned; the weather-boarding and roof of the 
garage were scorched, but the building was not destroyed. 

There was evidence on behalf of the State tending to show that the 
fires which destroyed the dwelling-house and barn, and damaged the 
garage, were separate and distinct, and that each of said fires was of 
incendiary origin. The fires were first discovered by C. F. Sofley be- 
tween 11 and 12 o’clock at night. He and his family had gone to bed 
at about 9 o’clock and were asleep when they were awakened by the 
fire which destroyed their home. The barn and garage were then on 
fire and burning. 

There was evidence tending to show that gasoline had been used to 
start each of the fires. Witnesses for the State testified that they saw 
three men walking on the highway a short distance from Sofley’s home 
on the night of the fire, about 30 minutes before the fires were discov- 
ered. These men pulled their caps down over their eyes and turned 
their heads as the witnesses, riding in an automobile, passed them. 
Neither of witnesses recognized the men, or was able to identify them 
or either of them. One of the witnesses was of the opinion that all 
three were white men. 

Tracks near the barn and the garage were discovered the morning 
after the fire. Some of these tracks led away from the premises in the 
general direction of the home of Jack Hunt, which is at a distance of 
about a mile from the home of C. F. Sofley. A short time before the 
fire Jack Hunt had been arrested on a warrant, procured upon informa- 
tion furnished by C. F. Sofley, charging him with the unlawful sale of 
intoxicating hquor. Shoes were found at his home which fitted some of 
the tracks which were discovered on the premises of C. F. Sofley. Jack 
Hunt was arrested and at a previous term of the court had entered a 
plea of guilty to house-burning. He had been sentenced to serve a term 
of ten years in the State’s prison upon this plea, and is now serving this 
sentence. 

Upon the trial of the defendants in this action the State relied upon 
the testimony of Jack Hunt as evidence to sustain its contention that 
defendant, John Freeman, set fire to the dwelling-house; that defendant, 
Dock Caudill, set fire to the barn, and that the witness, Jack Hunt, set 
fire to the garage, and that they had set fire to the buildings pursuant to 
a conspiracy entered into by and between them to burn said buildings 
because C. F. Sofley had caused the arrest of Jack Hunt for selling 
liquor. The testimony of Jack Hunt, if believed, was amply sufficient 
as evidence to sustain the contentions of the State that both the defend- 
ants are guilty as charged in the indictment. 
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There was evidence of facts and circumstances which tended to sup- 
port the testimony of Jack Hunt. Each of the defendants offered evi- 
dence in contradiction of the testimony of Jack Hunt. The evidence 
for each of the defendants tended to sustain his contention that he had 
not entered into a conspiracy with Jack Hunt to burn the buildings of 
C. F. Sofley, as testified by him, and that he was elsewhere when the 
buildings were burned. 

All the evidence was submitted to the jury under instructions which 
are free from error. The court instructed the jury that they should 
consider the fact as testified by him that Jack Hunt was an accomplice 
of the defendants in the commission of the crime for which they were on 
trial, and that for this reason they should scrutinize his testimony with 
great care and not accept such testimony as evidence unless they found 
beyond a reasonable doubt that it was true. The instruction in this 
regard was in full compliance with the principles stated in S. v. Ash- 
burn, 187 N. C., 717, 122 S. E., 833. It was within the province of the 
jury to accept the testimony of Jack Hunt, in part, and to reject it, in 
part, and thus to convict the defendant, John Freeman, and to acquit 
the defendant, Dock Caudill. In the absence of error in the decisions 
of the trial court upon matters of law or legal inference, this Court is 
ordinarily without jurisdiction to grant a new trial to the defendant, 
John Freeman, upon his appeal from the judgment which is supported 
by the verdict. Constitution of N. C., Art., IV, sec. 8. The jury be- 
heved the evidence offered by the defendant, Dock Caudill, tending to 
establish his defense based upon an alibi, and rejected the evidence 
offered by the defendant, John Freeman, to establish a similar defense. 
This was within their province, and the judgment and verdict cannot 
be set aside and a new trial granted by this Court, in the exercise of its 
appellate jurisdiction, for the reason that we find no error in the record. 

The defendant, John Freeman was at his home when he was arrested 
on a warrant charging him with arson. His wife was present at the 
time of the arrest, and in the presence of the officers said to him, “I told 
you, John, that you would get into it if you did not stay with me lke I 
wanted you to do.” He replied to her, “Hush.” 

Defendant’s exception to the refusal of the court to sustain his objec- 
tion to this evidence cannot be sustained. The objection was properly 
overruled upon the authority of S. v. Randall, 170 N. C., 757, 87 S. E., 
227. In the opinion in that case it is said that conversations between 
husband and wife are not privileged as confidential, so as to prevent a 
third person who overheard them, from relating them to the jury. The 
statute in this State (C. S., 1802), which provides that no husband or 
wife shall be compellable to disclose a confidential communication made 
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by one to the other during their marriage, and that neither shall be com- 
petent or compellable to give evidence against the other in a criminal 
action, has no application, for the reason that the conversation between 
defendant and his wife was not a confidential communication, and for 
the further reason that the wife did not undertake to give evidence 
against her husband as in S. v. Aswell, 193 N. C., 399, 187 S. E., 174, 
nor was she under cross-examination as a witness for her husband as in 
S. v. Adams, 193 N. C., 581, 137 S. E., 657. Defendant’s reply to the 
remark of his wife to him, made in the presence of the officers, was com- 
petent as evidence against him. The remark of his wife, taken together 
with his reply to her, was properly admitted as evidence. S. v. McKin- 
ney, 175 N. C., 784, 95 S. E., 162. 

The evidence upon the trial of this case was amply sufficient to sus- 
tain the conviction of both defendants and of the witness, Jack Hunt, 
for arson. Jack Hunt upon an indictment for arson tendered a plea 
of guilty of house-burning, which was accepted by the State. He is 
now serving a term in the State’s prison. Defendant, Dock Caudill, was 
acquitted by the jury, and he has been discharged. Defendant, John 
Freeman, was convicted, and the judgment that he suffer death, from 
which he appealed, must be affirmed, for we find no error of law in his 
trial. 

No error. 


Stacy, C. J., dissenting. 
Broepen, J., dissenting opinion. 


Broapen, J., dissenting: I concede that this case is written in accord- 
wuce with the precedents, but I do not concur in the reasoning of the 
precedents. C.8., 1802 provides in substance that the wife is not com- 
petent “to give evidence” against her husband. It 1s asserted, however, 
in the decisions that if the wife makes a declaration in the presence of 
her husband and a third party, she cannot go upon the witness stand 
and repeat her declaration because this would be giving evidence, but 
the third party can repeat to the jury her identical words and this 1s 
not giving evidence by her, although the evidence so admitted and used 
to convict is the exact language used by the wife. The evidence then is 
not the language repeated by the wife, but the repetition of it by some 
one who did not use it at all. Furthermore, the wife cannot “give evi- 
dence,” that is, her declaration under oath in the presence of the jury 
a third party—but if she make a declaration in the presence of her hus- 
band and a third party and not under oath, the same is competent if 
repeated by the third party in court. In other words, her sworn declara- 
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tion in court is not evidence, but her unsworn declaration out of court 
is evidence. It is suggested that if the declaration is made in the 
presence of a third party it is not a confidential communrucation because, 
presumably the parties knew of the presence of another person. How- 
ever, it has been held that if a man and his wife were talking together, 
thinking that they were communicating in secret, and an eavesdropper, 
listening at the key-hole, should overhear the conversation, it would 
thereupon cease to be a confidential communication. 8S. v. Wallace, 
162 N. C., 622; 8S. v. Randall, 170 N. C., 757. Hence the confidential 
character of the communication does not depend upon the known pres- 
ence of a hearer. 

The reason given for admitting the declarations or hysterical out- 
bursts of the wife in the presence of an officer arresting her husband, is 
that his silence or rebuke is a confession of guilt of the identical crime 
charged in the warrant in the possession of the officers, even though the 
wife may not know the nature of the crime for which the husband 1s 
arrested. The logical suggestion is that the husband, under such cir- 
cumstances, “ought to talk back to his wife” and enter into a debate 
with her upon the question of his innocence. Of course, in some instances 
this might be a highly dangerous undertaking for a husband, but if he 
fails to debate the question, her hysterical outburst will be used to con- 
vict him. In this situation the unfortunate husband may well exclaim, 
“Which way I fly is hell.” 

The present case illustrates the unreason of the rule. Jack Hunt, who 
admitted that he set fire to one of the buildings, and who was serving a 
term in the penitentiary therefor, was used as a witness against the de- 
fendant, Freeman, and one Caudill. Hunt testified that he entered into 
a conspiracy with the other two men to burn the dwelling and outbuild- 
ings of the prosecuting witness and that Freeman and Caudill partici- 
pated in the burning thereof. The jury, however, did not believe Hunt 
because Caudill was acquitted. The evidence against Caudill was identi- 
cally the same as that against the defendant, Freeman, with the sole 
exception of the declaration of Freeman’s wife. The sheriff testified 
that when he went to Freeman’s house to arrest him his wife began to 
cry and “take on,” and thereupon made the declaration set out in the 
opinion. It would therefore seem to be clear that the defendant, Free- 
man, is now on death row under sentence of death and facing execution 
solely because of the hysterical outburst of his wife. 

In my judgment this evidence was incompetent for two reasons: 

First. The wife did not accuse the husband of burning a house. 
Indeed it does not appear that the warrant was read in her presence or 
that she even knew the nature of the crime laid against her husband. 
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Under the strain of nervous shock she merely exclaimed: “I told you, 
John, that you would get into it,” ete. Get into what? It is assumed that 
she meant that she knew of the conspiracy to commit arson and was accus- 
ing her husband of guilt of committing the specific crime charged in the 
warrant, of which ostensibly she knew nothing. In my opinion the ex- 
clamation of the wife did not amount to an accusation, and had no pro- 
‘bative value as evidence, although it was doubtless used with overwhelm- 
ing effect before the jury. 

I am authorized to say that this is the ground upon which Sracy, 
C. J., also dissents. 

Second. I do not think the evidence is competent because it permits 
the wife to do indirectly what she cannot do directly for that her sworn 
declaration is a nullity, but her unsworn declaration, repeated by 
another, is competent evidence, which, in this case, apparently sends her 
husband to the electric chair. 


STATE OF NORTH CAROLINA, Ex. REL, DENNIS G. BRUMMITT, ATToRNEY- 
GENERAL OF THE STATE oF NORTH CAROLINA, v. THE SNOW HILI 
RAILWAY COMPANY. 


(Filed 12 June, 1929.) 


1. Corporations K a-—State alone may sue for forfeiture of charter of 
vailroad company for violation of C. S., 3456. 
The State alone, acting through the Attorney-General, may institute 
a proceeding against a railroad company to forfeit its charter under 
the provisions of C. S., 3456, for failure to begin construction of the 
railroad and complete the same within the two separate periods therein 
prescribed. 
2. Corporations K b—Charter of railroad company may be forfeited for 
failure to comply with either of time limits under C. S., 3456. 
Construing C. 8., 3456, as to the forfeiture of the charter of a railroad 
company when construction of the proposed road is not commenced within 
three years or completed and put into operation within ten vears after its 
charter has been granted, to make the two provisions consistent it is held 
that they are not alternative, and upon the failure of a railroad to comply 
with either one of the provisions the suit of the Attorney-General will be 
maintained in the absence of acts or conduct upon the part of the sovereign 
that amount to a waiver of the default. 


3. Same-——In this case held, the State waived its right to forfeit the charter 
of the railroad company for noncompliance with C. S., 3456. 
Where a railroad company has not commenced the construction of its 


road within three years after its charter has been granted as required by 
statute, C. S., 3456, and thereafter by statute the Legislature declares 
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that certain bonds may be issued by a township to aid in the construction 
of the railroad shall be valid, and the county has acted in recognition of 
the existence of the corporation: Held, the State by its acquiescence in 
the delay and by its recognizing the railroad company as an existing 
corporation has waived its right to insist on a forfeiture. 


Civit action, before Grady, J., at June Term, 1928, of GREENE. 

On 13 February, 1920, the Snow Hill Railway Company duly filed 
articles of incorporation in the office of the Secretary of State. A board 
of six directors, with authority to manage the corporation until their 
successors were elected and qualified, was named in the certificate of 
incorporation. 

The object of the incorporation, as set forth, was for the construction 
and operation of a railroad from the town of Snow Hill to connect with 
the East Carolina Railroad at the town of Hookerton, N. C., or the town 
of Maury, N. C., the length of the road to be about six miles. 

The construction of said road was not begun until about 1 January, 
1928. Prior thereto the said Snow Hill Railway Company had made 
a contract with Nello Teer, a competent and reputable contractor, to 
construct said railroad. Teer began work about 1 January, 1928, and 
had practically completed the grading thereof and had spent for such 
purpose the sum of $39,215.89. Thereupon on 12 March, 1928, the 
Attorney-General of the State brought this action to forfeit the charter 
of said railway company. 

The railway company filed an answer admitting that it did not begin 
the construction of the road within a period of three years from filing 
the certificate of incorporation and that it did not witain said period 
expend upon construction ten per cent of the amount of its capital. 
It alleged, however, that the delay was due to inability to finance the 
project, but that on 1 January, 1928, it had in good faith made a 
contract with Teer to construct said road, and that, relying upon said 
contract, Teer had in good faith expended a large sum cf money before 
this suit was brought. 

The trial judge entered a judgment declaring the charter forfeited 
and based his ruling upon the admission that the railway company 
had not begun construction within three years after .ts charter had 
been filed in the office of Secretary of State and had not within said 
period expended upon construction ten per cent of the amount of its 
capital stock. 

From judgment rendered, the defendant appealed. 


L. V. Morrill and Cowper, Whitaker & Allen for plaintiff. 
J. Paul Frizzelle, Fuller, Reade & Fuller and John Hill Paylor for 
defendant. 
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Brocpen, J. The sole question presented for determination is the 
meaning of C. S., 3456, and whether it applies to this case. The statute 
is worded as follows: “Forfeiture for failure to begin or complete rail- 
road.—If any railroad corporation shall not within three years after 
its articles of association are filed and recorded in the office of the 
Seeretary of State, or the passage of its charter, begin the construction 
of its road and expend thereon ten per cent of the amount of its capital, 
or shall not finish the road and put it in operation in ten years from the 
time of filing its articles of association or passage of its charter as 
aforesaid, its corporate existence and powers shall cease.” 

The sovereign alone, acting through the .\ttorney-General, can isti- 
tute a proceeding to forfeit a charter for the cause set forth in the 
complaint. Attorney-General v. R, R., 28 N. C., 456; Asheville Division 
vr. Aston, 92 N. C., 579; RB. BR. v. Lumber Co., 114 N. C., 690, 19 
S. E., 646; R. BR. v. Olive, 142 N. C., 257, 55 8. E., 263. 

The statute, when an action is brought by the .Attorney-General, in 
the name of the State inflicts the penalty of corporate death upon- 
‘allroad companies for failure to begin construction within three years 
or to complete the road and put it in operation within ten years. The 
statute as written is worded in the alternative because the word ‘‘or” 
connects the three-year penalty and the ten-year penalty. However, if 
the alternate construction is adopted, it is obvious that if “corporate 
existence and powers shall cease” for failure to begin in three years 
that the ten-year clause is useless and contradictory. Upon the other 
hand, if “corporate existence and powers shall cease” only upon failure 
to finish the road and put it in operation within ten years, it 1s equally 
obvious that the three-year clause is useless and contradictory. 

Manifestly, the statute intended to require railroads to begin con- 
struction work within three years and to complete the road and put it 
in operation within ten years, thus fixing a maximum time for be- 
ginning the work and a maximum time for the completion thereof, and 
pronouncing the sentence of corporate death upon failure to comply 
with either requirement. 

But, can the State insist upon forfeiture in this case? “The govern- 
ment creating the corporation can alone institute such a proceeding, 
since it may waive a broken condition of a compact made with it as 
well as an individual.” Asheville Division v. Aston, 92 N. C., 579 

Moreover, the acquiescence of the sovereign “is evidence that all things 
have been rightfully performed.” Attorney-General v. R. &., 28 N. C., 
456. See, also, R. R. v. Lumber Co., 114 N. C., 690; In re F. W. Myers 
C'o., 128 Fed., 952. 

The acquiescence of the sovereign in the default of defendant was 
explicitly declared by the legislative enactment of chapter 89, Public- 
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Local Laws, Extra Session, 1924, ratified 21 August, 1924. Prior thereto, 
to wit, on 4 February, 1924, the defendant, Snow Hill Railway Com- 
pany, submitted to the board of county commissioners of Greene County 
an offer in writing to complete said railroad within eight months from 
the time the work started, provided the same was started on or before 
1 April, 1924, and to accept in full payment for said work the $100,000 
of bonds voted by Snow Hill Township. The county commissioners ac- 
cepted the offer by formal resolution in regular meetirg assembled on 
4 February, 1924. Chapter 89, referred to above, in seczion six thereof, 
declares: “And said bonds and contracts concerning same and the said 
improvement shall be valid notwithstanding any change in officers after 
the date,” etc. In section seven of said act it is declared: “The said 
bonds may be executed and deposited in a bank of their selection, said 
bonds to be held in eserow by such bank and delivered to Snow Hill 
Railway Company on completion of said improvement by said company,” 
etc: 

Therefore, it clearly appears that the Snow Hill Railway Company 
was recognized as an existing corporation, in rightful exercise of its 
corporate functions, even though more than three years had elapsed since 
the filing of its charter and even though no construction had been done 
and no money expended thereon. Moreover, the act authorized the 
delivery of the bonds to the defendant “on completion cf said improve- 
ment by said company.” The time of completion, fixed by C. S., 3456, is 
ten years from the filing of the charter. Thus, the conclusion is in- 
evitable that the State waived the default occasioned by failure to begin 
work within three years and expressly recognized the right of the defend- 
ant to proceed to completion, which of course must be ascomplished “in 
ten years from the time of filing its articles of association.” 

The principle of law applicable was stated by Ruffin, C. J., in 
-lttorney-General v. R. R., Co., 28 N. C., 456, to be that if the sovereign 
undertakes “to deal with the corporation as lawfully and rightfully 
existing, notwithstanding such known default; such conduct must be 
taken, as in other cases of breaches of conditions, to be intended as a 
declaration, that the forfeiture is not insisted on, and, therefore, as a 
waiver of the previous default.” 

Our conclusion is that the Attorney-General has no power to invoke 
a forfeiture of the charter of the defendant for failure to begin work 
within three years. 

Reversed. 
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RALPH UREY vy. SOUTHERN FIRE INSURANCE COMPANY. 
(Filed 12 June, 1929.) 


41. Insurance H a—Five days notice necessary for cancellation of policy 
by insurer. 

The provisions in the standard fire insurance policy requiring the in- 
surer to give the insured five days previous written notice before it can- 
cels the policy is for the protection of the insured and must be complied 
with by the insurer before it can make a valid cancellation, 


2. Insurance H b—Defense to action on policy that insured’s agent can- 
celed same must be proven by insurer. 


Where the defense to an action to recover upon a fire insurance policy 
is that the policy was canceled by the plaintiff's agent the burden is on 
the defendant claiming it to show that plaintiff’s agent so acted with the 
knowledge or authority of the plaintiff under the facts and circumstances 
of this case. 


AppreaL by defendant from Stach, J., and a jury, at February Term, 
1929, of Mecxiensrra. No error. 

This is an action by plaintiff against defendant to recover the sum of 
$1,500 on a fire insurance policy, dated 12 July, 1927, for one year, 
issued to him by defendant on his household goods destroyed by fire, 
in the city of Charlotte, on 10 December, 1927. Plaintiff contends that 
the policy, No. 18587, was issued by defendant through an insurance 
agent or broker, C. H. Williams, doing business in the city of Charlotte, 
and that plaintiff paid Williams the premium and he procured the 
policy from one Ernest Ellison, general agent of the defendant. That 
he had to obtain a permit to remove his houschold goods from the 
house to another in said locality and he had to get a permit. That he 
recelved said removal permit signed “by E. Todd” for defendant com- 
pany, dated 15 September, 1927, and paid therefor the sum of $8.00, 
representing the higher rate applicable to the new location of the 
property covered under his policy of fire insurance. 

The defendant admits it issued the policy to plaintiff through its 
duly authorized agent, Ernest Ellison, at the request of one C. H. Wil- 
liams, acting for the plaintiff; that thereafter, to wit, on or about 15 
October, 1927, the said plaintiff delivered up for cancellation to the 
said C. H. Willams said insurance policy, and said insurance policy, 
by the said C. H. Williams, agent for the plaintiff, was delivered up 
to the defendant’s agent, Ernest Ellison, for cancellation, and was in 
due course by the said Ernest Ellison surrendered to this defendant and 
duly canceled. Defendant avers that the plaintiff never paid the premium 
upon said policy, and that the plaintiff voluntarily surrendered said 
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policy to the said C. H. Williams, his own agent, with instructions to 
cancel the same, and that the said policy was surrendered for cancel- 
lation by the plaintiff and his authorized agent, and was canceled, and 
thereupon became void. 

The parties stipulated as follows: “It is agreed that prior to 12 
July, 1927, the plaintiff apphed to C. H. Williams for certain fire in- 
surance on plaintiff’s furniture; that the said C. H. Williams applied 
to Ernest Ellison, the local agent at Charlotte, of the Southern Fire 
Insurance Company, and that said Ellison as agent of the said com- 
pany issued a certain policy of fire insurance, which policy was No. 
18587 in the Southern Fire Insurance Company, said policy of insur- 
ance being in the standard form and covering the furniture described in 
the complaint and insuring said furniture for one year from 12 July, 
1927, to 12 July, 1928; that, as stated, said policy of fire insurance 
was delivered by the said Ellison to the said Williams; that on or about 
1 November, 1927, the said Williams delivered said policy of fire in- 
surance to the said Ellison, and the said Ellison purported to cancel 
said policy of fire insurance, as of 15 October, 1927. It is admitted that 
said policy of fire insurance covered the furniture described in the com- 
plaint, and that the plaintiff has complied with the terms of said policy 
in reference to filing proof of loss and giving notice. It is further ad- 
mitted that C. H. Williams was holding himself out in the city of 
Charlotte as an insurance agent at the time this policy was written, 
and that when said policy was purported to be canceled said C. H. 
Williams’ name appeared on the face of said policy.” 

The issues submitted to the jury and their answers tiereto, were as 
follows: 

“1. Did the defendant issue to the plaintiff a policy of fire insurance 
in the sum of $1,500 on plaintiff’s house furniture, as alleged in the 
complaint? Answer: Yes. 

“9, Did the plaintiff, Ralph Urey, authorize the cancellation of the 
said policy described in the complaint? Answer: No. 

“3. What damage, if any, 1s the plaintiff entitled to recover of the 
defendant? Answer: $1,500.” 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. 


C. A. Cochran, F. A. McClenaghan and Stancill & Davis for plaintiff. 
Brooks, Parker, Smith & Wharton, John M. Robinson and Hunter M. 
Jones for defendant. 


Per Curiam. Plaintiff contends that he had paid the premium in full 
and that the policy was in force at the time of the fire and that he had 
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no uotice that the defendant had attempted to cancel the policy, and 
that he had not authorized the cancellation. There was some evidence 
to sustain these contentions. 

The defendant admits that the poliey of insurance was a standard 
fire insurance policy and issued in plaintiff’s name. 

In Dawson v. Insurance Co., 192 N. C., at p. 815, 316, it 1s said: 
“Tt is expressly stipulated in each policy, as required by statute (1) 
that ‘this policy will be canceled at any time at the request of the 
insured,’ and (2) that ‘the policy may be canceled at any time by the 
company by giving to the insured five days written notice of cancella- 
tion.’ No notice of intention to cancel, or of cancellation was given 
to the insured by the company. Clearly, therefore, 1f the attempted 
cancellation of the policies, on 30 April, 1928, was upon the initiative 
of the companies, or of their agent, acting for them, it was void. It 
did not release the companies from their obligations under the policies; 
they were in force, notwithstanding such attempted cancellation, on 2 
June, 1923. No contract, valid in its conception, and unobjectionable 
in its terms, can be canceled, without the consent of all parties, who 
have acquired rights thereunder. Trust Co. v. Insurance Co., 173 N. C.,, 
938. The imsured, when he accepted the policy, consented that the 
company might thereafter cancel the policy, upon giving him notice, 
in writing, of five days. This provision is manifestly for the protection 
of the insured. The right of the company to cancel the policy exists 
only because of the consent of the insured, given at the time of his 
ucceptance of the policy and thereafter to be acted upon by the company 
only upon strict compliance by it with the terms upon which such 
consent Was given.” 

The only material question we think involved in this controversy: 
Was there sufficient evidence to be submitted to the jury on the second 
issue? “Did the plaintiff Ralph Urey authorize the cancellation of the 
said policy described in the complaint?” 

From a careful review of the evidence, unnecessary to set forth, we 
think the matter resolved itself into practically a question of fact be- 
tween the plaintiff and one C. H. Willams, and certain facts and 
circumstances corroborating the plaintiff’s contention. The jury has 
found with the plaintiff, and we do not feel justified, from the evidence, 
to say that it was not sufficient to have been submitted to them for their 
consideration. It is admitted that defendant did not give the plaintiff 
5 days written notice required by the policy to cancel same. The jury 
has found on sufficient evidence that Williams had no authority and 
the policy was not canceled at plaintiff’s request. 

In Cooley’s Brief on Insurance, (2 ed.), Vol. 5, p. 4634, speaking to the 
subject and citing a wealth of authorities, it is said: “One who is 
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authorized or employed to procure insurance does not thereby acquire 
any authority to cancel the policies after being procured.” 

The court below charged the jury: “The burden is upon the defendant 
to satisfy you by the greater weight of the evidence that the cancella- 
tion was authorized by Mr. Urey, the policyholder. The burden of -proof 
is on the defendant to satisfy you that they did cancel the policy with 
his authority and consent.”” We think the charge correct under the facts 
and circumstances of this case. Kendrick v. Mutual Ben. L. Ins. Co., 
124 N. C., 815; Page v. Insurance Co., 181 N. C., 115; Roberta Mfg. 
Co. v. Royal Exch, Assur. Co., 161 N. C., 88. 

It would seem that, under all the facts and circumstances of the case, 
just dealing would require notice, which the standard policy so wisely 
provides, to plaintiff of so important a matter as the cancellation of his 
insurance policy, but this is not for us. The jury has settled the dis- 
puted facts in plaintiff’s favor. In the judgment of the court below, 
we find 


No error. 





THE GROVES MILLS, Ixc., vy. CAROLINA & NORTHWESTERN RAILWAY 
COMPANY And SOUTHERN RAILWAY COMPANY. 


(Filed 12 June, 1929.) 


Carriers B g—Where goods have arrived at destination and notice of 
arrival duly given the liability of the carrier is that of warehouse- 
man. 


Where a shipment by common carrier arrives at its destination and 
is placed on a platform of a station owned by another carrier and used 
by it and the initial carrier jointly, and notice of the arrival of the 
shipment is duly given, the liability of the carriers is that of warehouse- 
men; and in this case held, evidence of the negligence of the carriers, 
resulting in the destruction of the shipment by fire, was sufficient to be 
submitted to the jury, and the jury might place the liability upon either 
one or both as they found the negligence of the parties to be from the 
evidence, with the burden of proof on the plaintiff to show negligence 
by the greater weight of the evidence. 


AppraL by defendants from Harding, J., and a jury, at December 
Term, 1928, of Gaston. No error. | 

On 7 May, 1927, J. Edward Kale & Company, a cotton firm of 
Clarksdale, Miss., delivered to Yazoo & Mississippi Valley Railroad 
Company ‘seven bales of compressed cotton, marked Teddy, and con- 
signed to the order of A. H. Boyd, Gastonia, N. C., notify Groves Mills, 
Inc., Gastonia, N. C. The standard form of bill of lading was issued 
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therefor. This cotton was carried by the initial railroad and its con- 
necting carriers and delivered to the Carolina & Northwestern Railway 
Company, the defendant, at Chester, S. C., which line carried the said 
cotton to Gastonia, N. C. Upon the arrival of the shipment over the 
Carolina & Northwestern Railroad, at Gastonia, the cotton was placed 
upon the platform at the station of the Southern Railway Company, 
defendant, which station is jointly used by, and there was a joint 
arrangement between the Carolina & Northwestern and the Southern 
for unloading, receiving and handling freight over both lines. 

The defendants were sued as joint tort-feasors. The plaintiffs con- 
tended that the 7 bales of cotton, weighing 3,747 pounds, were damaged 
by fire through the negligence of the defendants and plaintiff sustained 
a loss of ($865.60) $866.70. Defendants denied any negligence. The 
defendant, C. & N. Railway Company contended that if there was no 
negligence on its part the damage should not exceed $513.19 coming 
into its hands as salvage of the cotton. 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Was the plaintiff the owner and holder of the bill of lading for 
seven bales of cotton, as alleged in the complaint? Answer: Yes (by 
consent). 

“2, Was notice of the arrival of such shipment of cotton duly given 
the plaintiff? Answer: Yes. 

“3. When was such notice given? Answer: 23 May, 1927. 

“4, Was the cotton damaged through the negligence of defendant, 
Carolina & Northwestern Railway Company? Answer: Yes. 

“5. Was the cotton damaged through the negligence of defendant 
Southern Railway Company? Answer: Yes. 

“6. What damage, if any, is plaintiff entitled to recover? Answer: 
$866.70.” 

Judgment was rendered on the verdict by the court below. Defendant 
made numerous exceptions and assignments of error and appealed to 
the Supreme Court. 


Mangum & Denny for plaintiff. 

John A. Marion and R. G. Cherry for Carolina & Northwestern 
Railway Company. 

O. F. and Geo. B. Mason for Southern Railway Company. 


Per Curtam. The defendants, at the close of plaintiff’s evidence and 
at the close of all the evidence, moved for judgment as in case of 
nonsuit. C. S., 567. The court below refused the motions and in this 
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we think there was no error. Without repeating, in our opinion, there 
was sufficient evidence to go to the jury as to the negligence of both 
defendants. 

The court below charged correctly the law of negligence and prox- 
imate cause, also as to damages, and charged, in part, as follows: 
“The burden is on the plaintiff to satisfy you by the greater weight of 
the evidence that these defendants were negligent and that such negli- 
gence was the proximate cause of the injury and damage to the cotton 
and if it has so satisfied you, then it would be your duty to answer 
the issue, Yes. If the plaintiff has satisfied you that both of these 
railway companies were negligent and such negligence was the proximate 
cause of the injury to the cotton, then you would answer the fourth 
and fifth issues, Yes. If the plaintiff has failed to satisfy you that both 
were negligent and that the negligence was the proximate cause of the 
injury, then you would answer the fourth and fifth issues, No. If 
plaintiff has satisfied you that one company was negligent, but failed 
to satisfy you that the other was negligent, then you would answer 
that issue, Yes. If plaintiff fails to satisfy you as to the negligence 
of either company, then you can answer both issues, the fourth and 
fifth issues, No. You can answer the issues Yes against the Southern 
and No against the C. & N. W., or you can answer the issue Yes 
against the C. & N. W., and No against the Southern, or both Yes or 
both No.” 

From the verdict of the jury on the second and third issues, the de- 
fendants were liable only as a warehouseman. See Edwards v. Power 
Co., 193 N. C., 780. On this aspect, the court charged, we think, the law 
applicable to the facts. 

The liability of a carrier for loss or damage is well stated in Moore 
on Carriers, (2 ed.), Vol. 1, at p. 306, as follows: “The lability of a 
carrier of goods is that of a common carrier, which is that of an in- 
surer; and in cases of loss of or injury to goods intrusted to it for 
transportation no excuse avails such carrier, except that such loss or 
injury was occasioned by the act of God, or the public enemies of the 
State, or the sole fault of the owner or his agent. The law adjudges 
the carrier responsible, irrespective of any question of negligence or 
fault on his part, if the loss does not occur by the act of God or the 
public enemies. With these exceptions, the carrier is an insurer against 
all losses.” 

The case was tried carefully by the court below and from a pains- 
taking review of the record, we can find 

No error. 
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M. G. STAMEY, ADMINISTRATOR OF V. C. CARVER, DECEASED, vy. SUNCREST 
LUMBER COMPANY, BUCK LANDERS anon HARVEY TYLER. 


(Filed 12 June, 1929.) 


Master and Servant E b—TIn this action under Federal Employers’ Lia- 
bility Act evidence held sufficient to be submitted to jury. 


Under the facts of this case Held, contributory negligence of plaintiff’s 
intestate, in an action against a lumber company to recover damages for 
the wrongful death of the intestate, caused while working on defendant’s 
logging road, is not a bar to recovery, but was properly considered upon 
the question of diminution of damages, and the evidence of defendant’s 
negligence was sufficient to be submitted to the jury and to overrule its 
motion as of nonsuit. 


Appear by defendants from Harwood, J., at March-April, Term, 1929, 
of Haywoop. No error. 

This was an action for actionable negligence instituted by plaintiff 
against the defendant. The plaintifi’s intestate, Virgil C. Carver, was 
in the employ of the defendant, Suncrest Lumber Company, as con- 
ductor and brakeman on one of defendant’s log trains. The evidence 
on the part of plaintiff tended to show that at the time of his death, 
26 August, 1927, he was engaged in the performance of his duties ana 
in the course of his employment, assisting his coemployee, a member 
of the train crew, in rerailing a log car, which had been derailed. The 
log car in question had been loaded with logs by employees of the de- 
fendant company, commonly called the loader crew. There were no 
standards on this log car to prevent the logs from rolling off, and when 
the logs were loaded two chains were placed around part of the logs 
on the car at each end of said log car, and three logs, one of which was 
very crooked, were placed on top of said chains with nothing to hold 
or prevent said logs from falling or rolling from said car. 

Pass Collins, witness for plaintiff, testified, in part, as follows: “I 
know the custom adopted by these companies with reference to how 
logs are chained on the cars. The custom in general, common, and 
approved use. On these jobs where I have worked they put chains 
around the logs over the top of all the logs. They loaded their cars 
up so far where they used the chains and then put the chains over so 
many of the logs and left a little sag in that, then put some more logs 
on the chain and tied it down then put another chain over the top 
of the logs to hold them. The chain over the top logs fastens in the 
middle of the car, in the middle of the car, in the middle of the bunk 
you have loaded.” 


392 IN THE SUPREME COURT. [197 
STAMEY v. LUMBER COMPANY. 


While plaintiff’s intestate was engaged in rerailing said log car, the 
same was jerked by the engineer operating said engine with such force 
“abrupt and quick” that one of said loose logs fell from the top of said 
car, striking and instantly killing plaintiff’s intestate. The defendant 
denied any negligence and set up the plea of contributory negligence. 

The defendant offered evidence tending to show that the logs were 
loaded on the car in the usual and customary way. Thet the intestate 
was an experienced conductor, and in full charge of the «rain, and that 
members of the train crew were required to obey his orders; that he 
ordered an employee to place one of the rerailers and he placed the 
other. That the intestate then stood at a position slightly behind the 
front end of the derailed car and in the way of the logs and gave the 
signal to the engineer, who testified that it was his duty to obey the 
signal, and that he did obey the signal and moved the train just as 
easily ahead as he could move it, and that the brakes having not been 
released from the derailed car skidded upon the rerailer, kicking the 
inside one out from under the wheel, dropping the wheel down a 
distance of seven or eight inches, lurching the car to one side, causing 
the log to roll off, striking the plaintiff’s intestate, who stood right in 
the immediate path of the log and that he could have stood a few feet 
farther to the front and beside the box car and been perfectly safe. That 
the rerailers were put down in the usual way and properly placed and 
that the method of rerailing the car was the customary method and 
one in common and general use by all railroads. 

The issues submitted to the jury and their answers thereto, were as 
follows : 

“1, Was plaintiff’s intestate killed by the negligence of the defendants, 
as alleged in the complaint? Answer: Yes. 

“2. Did plaintiff’s intestate, by his own negligence, contribute to his 
own death, as alleged in the answer? Answer: Yes. 

“3. What damages, if any, is the plaintiff entitled to recover? Answer: 
$6,500.” 


Morgan & Ward, Zeb V. Curtis and Edwards & Leatherwood for 
plaintiff. 
Rollins & Smathers for defendants. 


Per Curtam. The defendant, at the close of the plaintiff’s evidence 
and at the close of all of the evidence, moved for judgment as in case 
of nonsuit. C.S., 567. The court below refused both motions and in this 
we see no error. We think the evidence sufficient to be submitted to the 


jury. 
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In the present action, contributory negligence is no bar to recovery, 
but mitigates, or diminishes, damages. See C. 8., 3465, 3466, 3467, 
3468, 3470; Stewart v. Lumber Co., 193 N. C., 188. 

The court below gave the contentions fairly to both sides. The law 
applicable to the facts was carefully and clearly stated. We find 

No error. 





W. K. JOHNSTON v. PHOENIX UTILITY COMPANY, H. F. LINCOLN, 
J. R. BASSETT, anp G. W. MORGAN. 


(Filed 12 June, 1929.) 


Removal of Causes C b—Action alleging joint negligence on part of 
resident and nonresident defendants is not removable. 


An action against a nonresident corporation and its resident superin- 
tendent, brought by an employee who alleges that he was under the 
direction and control of the resident superintendent, and that both de- 
fendants were negligent in failing to provide a safe place to work, in 
changing the method of work without warning the plaintiff, in employing 
a dangerous method of doing the work, and in failing to warn and 
instruct the plaintiff as to the change of the method of work: Held, the 
complaint alleges a joint fort, and the petition of the nonresident defend- 
ant for removal to the Federal Court will be denied. 


IVIL action, before Harwood, J., at April Term, 1929, of Haywoop. 

Plaintiff filed a complaint alleging that on 14 April, 1928, he was 
injured by the negligence of the defendants while engaged in making 
certain excavations and tunnels in and along the banks of Pigeon River. 
Plaintiff, who was a foreman, and the men working under him, were 
removing rocks that had been loosened by blasting, and the defendants 
were removing sald rocks “some one hundred feet or more above the 
place where the plaintiff and the men working under him were engaged 
in cleaning up.” The defendants removed said rocks by means of a 
derrick and scale pans operated by electrical power, and the plaintiff 
alleged that without signal, notice or warning the defendants changed 
the method of loading and transferring said rocks and dumped a large 
quantity of rock inside a coffer dam at a point directly above the place 
where plaintiff was working, and these rocks suddenly and with great 
force rolled down upon the plaintiff, causing serious and permanent 
injuries. 

The items of negligence set up in the complaint were in substance: 
that the defendants failed to provide a reasonably safe place for the 
work, and that without warning the method of doing the work was 
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changed so that said rocks were dumped at a point on a steep hill 
directly above the place where the plaintiff was required to work, and 
that such was a dangerous method; and furthermore, that the defendants 
failed to give any instruction, notice or warning to the plaintiff, and 
negligently failed to provide and use any system of signals to give 
notice of the intention to change the place of dumping said rocks. 

Plaintiff further alleged that the individual defendants, including 
the defendant, Morgan, were citizens and residents of North Carolina. 

In apt time the defendant filed a petition for removal, alleging that 
the defendants, Lincoln and Bassett, were nonresidents of North Caro- 
lina, but admitting that the defendant, Morgan, was a citizen and resi- 
dent of North Carolina. 

The trial judge upon appeal from the clerk, denied the petition for 
removal and retained the cause for trial in Haywood County, from 
which judgment the corporate defendant appealed. 


Alley & Alley for plaintiff. 
Harkins & Van Winkle for defendant. 


Per Curiam. The plaintiff alleged a joint cause of action against the 
corporate defendant and the individual defendants. The petition for 
removal denies that the defendants, Lincoln and Bassett, were citizens 
of North Carolina, but admits that the defendant, Morgan, was a citi- 
zen and resident of North Carolina. Said petition of removal further 
admits that said Morgan was a general foreman, and that plaintiff 
“was under the direct supervision of the defendant, G. W. Morgan,” 
and “that 1t was the duty of the defendant, G. W. Morgan, to transmit 
to the several foremen on the job such orders and directions as he had 
received from the general superintendent . . . as well as to go 
from place to place on said work, see that the same was progressing 
according to plans and specifications, and to generally observe and 
report the progress made thereon.” 

While it is denied that Morgan was actually present at the time 
plaintiff was injured, it clearly appears that he was, so far as the 
plaintiff was concerned, the general representative or alter ego of the 
corporate defendant because he was charged with the dutv of delivering 
instructions to the workmen and of determining whether the work was 
done according to plans and specifications. It further appears that the 
plaintiff was at the time of his injury under the direct supervision of 
said defendant Morgan. ~ 

Upon this state of facts the judgment is affirmed upon the authority 
of Givens v. Mfg. Co., 196 N. C., 377. 

Affirmed. 
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R. B. SLAUGHTER, ADMINISTRATOR OF ESTATE OF LEE DAVIS, DECEASED, vy. 
BEMIS LUMBER COMPANY Aanp ROBERT HUMES. 


(Filed 12 June, 1929.) 


Removal of Causes C b—dAction alleging joint negligence on part of resi- 
dent and nonresident defendants is not removable. 


An action against a nonresident corporation and its resident foreman, 
brought by an employee who alleges that he was under the direction and 
control of the resident foreman, and that both defendants were negligent 
in ordering the plaintiff to operate an “electrical stacker’ and failing to 
instruct him how to use the machine which was new and not in general 
use, and in failing to give him a helper necessary for the safe operation, 
of the machine, and in failing to warn and instruct the plaintiff as to the 
danger incident to the work: Held, the complaint alleges a joint tort, and 
the petition of the nonresident defendant for removal. to the Federal 
Court will be denied. 


Civiz action, before WcHlroy, J., at April Term, 1929, of Granam. 

The plaintiff alleged that his intestate, Lee Davis, was killed as the 
proximate result of neghgence of the Bemis Lumber Company and 
the defendant, Robert Humes. 

While it 1s not alleged in the complaint that the defendant, Bemis 
Lumber Company, is a nonresident corporation, such allegation is found 
in the petition for removal to the Federal Court. 

It is alleged that the defendant, Robert Humes, 1s a citizen and resi- 
dent of Graham County, and that at the time of the injury to plaintiff 
said Humes was yard foreman and superintendent of the corporate 
defendant “with full authority and power . . . to employ and dis- 
charge hands and to give specific instructions to each and every of the 
laborers and servants of his codefendant relative to all work and labor 


done and performed upon said yard. . . . That plaintifi’s intestate, 
Lee Davis, was employed by the defendant, Bemis Lumber Company, 
asacommon laborer . . . and by it was placed under direct control, 


direction and supervision of its codefendant, Robert Humes, he, the 
said intestate, being required to do and perform all and every duty 
prequired of him in the way and manner directed by the defendant, 
Robert Humes.” 

Plaintiff further alleged that he was required by the defendants to 
operate an electric stacking machine used for the purpose of stacking 
lumber, and that said appliance was not approved and in general use 
“but to the contrary was a new device still in its experimental stage. 
That the defendants and each of them negligently and carelessly ordered, 
directed and required plaintifi’s intestate to operate said electrical 
stacker . . . without sufficient instructions . . . and without 


396 IN THE SUPREME COURT. [197 
LANGFORD Vv. LUMBER COMPANY. 


any instructions . . . and the defendants and each of them re- 
quired him to attempt to load and run the same alone, when it was 
necessary to furnish a helper to put on the large and Leavy pieces of 
lumber so as to keep said appliances constantly in use; and further, to 
give the operator of the same an opportunity to keep a lookout for 
his safety, but when required to work alone, as so negligently ordered 
by the defendants and each of them, it was impossible for the operator 
of said machine . . . to keep a lookout for his own safety.” 
Plaintiff further alleged that the defendants negligently failed to 
properly warn and instruct him as to the danger incident to the work. 
The defendant in apt time filed a petition for removal, alleging 
fraudulent joinder of Robert Humes in order to prevent removal to the 
Federal Court. 
The cause was heard by the clerk of the Superior Court, who over- 
ruled the petition and retained the case for trial in the State court. 
Whereupon the nonresident defendant appealed to the judge of the 
Superior Court, who likewise declined to remove the cause to the Fed- 
eral Court, and said defendant appealed to the Supreme Court. 


Morphew & Morphew and A. Hall Johnston for plaintiff. 
R. I. Phillips for defendants. 


Per Curtam. The judgment of the Superior Court is affirmed upon 
the authority of Givens v. Mfg. Co., 196 N. C., 377. We see no sub- 
stantial difference between the facts and law applicable thereto, be- 
tween the case at bar and the Givens case. 

Affirmed. 





FATE LANGFORD y. KITCHEN LUMBER COMPANY. 
(Filed 12 June, 1929.) 


Master and Servant C b—In this case held evidence of master’s negligence 
sufficient to be submitted to jury. 

In this case held, evidence of the master’s negligence in failing, in the 
exercise of reasonable care, to provide the servant a reasonably safe place 
to work and reasonably safe and suitable tools and appliances was prop- 
erly submitted to the jury, and defendant’s motion for judgment as in case 
of nonsuit was properly overruled. 


AppraL by defendant from Harwood, J., at January Term, 1929, of 
Grauam. No error. 
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This 1s an action for actionable negligence brought by plaintiff against 
defendant. 

The evidence on the part of plaintiff tended to show that under the 
direction of defendant’s foreman he and the other employees of de- 
fendant were ordered to load rails by hand on an incline car. The steel 
rails were piled up on the ground about 4 feet high and were 25 to 30 
feet in length and weighed 60 pounds to the foot. The rails were 
“erooked and wrapped up.” The foreman, whom plaintiff was bound to 
obey or be discharged, ordered him and the other employees to load the 
rails by hand. Plaintiff had loaded about 5 or 6 rails before he got 
hurt. “Someone in the crowd spoke of rail-dogs and McCrary, the 
foreman, said that he did not have any and we would have to load 
them with our hands. . . . This rail that hit my foot had been 
used on the curve end that left the rails in a curve when they were 
racked up, and they were just piled up there, and this rail—I did 
not know it was crooked as it was until after I threw it out and it hit 
me—it bounced back on my foot. . . . By dealing you take hold of 
this end and swing this end out and the other will come off and then 
you can walk in there and pick up the rail and carry it and load it. We 
could not but one handle the rails because we had nothing to handle 
them with but our hands and just one was all that would work throwing 
them out.” 

It was in evidence that at the time plaintiff was injured, the method 
known, approved and in general use in the territory where plaintiff was 
engaged in handling steel rails and doing the work he was ordered by 
the foreman to do, was to use a tool called a rail-dog, or railroad tong. 
There was evidence that plaintiff’s foot was permanently injured. 

It was in evidence on the part of the defendant that the usual method 
was to load the rails by hand. The defendant denied negligence and set 
up the plea of contributory negligence. 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Was the plaintiff injured by the negligence of the defendant as 
alleged in the complaint? Answer: Yes. 

“2. Did the plaintiff by his own negligence contribute to his injury ? 
Answer: No. 

“3. What damage, if any, 1s the plaintiff entitled to recover? Answer: 
51,500.” 

The defendant made several exceptions and assignments of error and 
appealed to the Supreme Court. 


T’. M. Jenkins for plaintsff. 
R. L. Phillips for defendant. 
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Perr Curram. The major and only material assignment of error on 
the part of defendant, was the refusal of the court below, on motion by 
defendant, to dismiss the action or judgment as in case of nonsuit. 
C. S., 567. We think the court below gave the contentions of both 
parties fairly and clearly, and accurately charged the law applicable to 
the facts. This case is governed by a case on “all fours”’—Murdock v. 
R. &., 159 N. C., 181. There is 


No error. 


CASES 


ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 
RALEIGH 


FALL TERM, 1929 


W. W. CANDLER,. ADMINISTRATOR oF C. H. PARKER, v. SOUTHERN 
RAILWAY COMPANY. 


(Filed 11 September, 1929.) 


1. Master and Servant E a—Liability of railroad for injury to employee 
engaged in interstate commerce is governed by Federal Decisions. 
The liability of a railroad company to its employees for injuries sus- 
tained by him while engaged in interstate commerce, in an action brought 
in the State courts, is governed by the Federal Employers’ Liability Act 
and the Federal decisions thereunder. 


2. Master and Servant E b—Conflicting evidence of liability of railroad 
under the Federal Employers’ Liability Act raises question for jury. 


Where there is evidence tending to show that a conductor of the de- 
fendant railroad company, was struck and injured while crossing the 
defendant’s tracks in the performance of his duties in interstate com- 
merce by the negligence of an independent crew of another of defend- 
ant’s trains in shunting a car a distance of two hundred yards without 
warning to persons or employees rightfully in the yard, in violation of 
rules of defendant, with conflicting evidence as to whether plaintiff's 
intestate knew of the customary violation of the rule, with further evi- 
dence of contributory negligence: Held, defendant’s motion for judgment 
as of nonsuit was properly denied. 

3. Master and Servant C f, C g—The burden of proof of assumption of 
risk and contributory negligence is on defendant. 

The burden of proof is on the defendant pleading them on the issues 


of contributory negligence and assumption of risk by the plaintiff's intes- 
tate in plaintiff’s action to recover damages for a negligent killing. 
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4. Master and Servant E b—Contributory negligence effects only diminu- 
tion of damages under Federal Employers’ Liability Act. 


Where the jury has found the issue of negligence in favor of the plain- 
tiff and the issue of contributory negligence in favor of the defendant 
railroad company in an action in the State court for the negligent killing 
of the plaintiff’s intestate while he was engaged in interstate commerce, 
under the Federal Employers’ Liability Act, the plaintiff’s right to re- 
cover is not barred, but the amount of damages are properly reduced 
under the rule of comparative negligence. 


5. Same—Railroad engaged in interstate commerce owes employees duty 
to use due care to furnish reasonably safe place to work. 


A railroad company engaged in interstate commerce owes to its em- 
ployee the duty to use due care to furnish him a reasonadly safe place in 
which to work. 

6. Same—Where on the issue of assumption of risk the evidence is con- 
flicting the question is for the jury. 


Where there is evidence tending to show that the defendant railroad 
company had a rule for the safety of its employees, and there is conflict- 
ing evidence as to whether the plaintiff’s intestate knew of the customary 
abrogation of the rule by defendant’s employees, the question of assump- 
tion of risk is properly for the jury. 


AppraL by defendant from Harwood, Special Judge, at March Special! 
Term, 1929, of Buncomsr. No error. 

Action to recover damages resulting from the death of plaintiff’s intes- 
tate, caused by the negligence of employees of defendant in the opera- 
tion of one of its trains. 

The defendant is a common carrier by railroad. Plaintiff’s intestate 
was an employee of defendant. Both he and defendant were engaged in 
interstate commerce at the time he was injured and killed. At his death, 
plaintiff’s intestate left surviving his widow and three children, each of 
whom was under the age of twenty-one. 

This action was brought in the Superior Court of Buncombe County 
by the plaintiff as the personal representative of the deceased employee, 
for the benefit of his widow and children. 

The issues submitted to the jury were answered as follows: 

“1, Was the plaintiff’s intestate, C. H. Parker, killed by the negli- 
gence of the defendant, Southern Railway Company, as alleged in the 
complaint? Answer: Yes. 

2. Did the plaintiff’s intestate, C. H. Parker, assume the risk, as 
alleged by the defendant in its answer? Answer: No. 

3. Did the plaintiff’s intestate, C. H. Parker, by his own negligence 
contribute to his death as alleged in the answer? Answer: Yes. 

4, What damages, if any, is plaintiff entitled to recover? Answer: 
$15,000.” 
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From judgment on the foregoing verdict that plaintiff as adminis- 
trator of C. H. Parker, recover of the defendant, Southern Railway 
Company, the sum of $15,000, and costs, defendant appealed to the 
Supreme Court. 


Fortune & Fortune and Harkins & Van Winkle for plainteff. 
Thomas S. Rollins for defendant. 


Connor, J. The lability of defendant to plaintiff in tnis action, if 
any, must be determined in accordance with the provisions of the 
Federal Employers’ Liability Act, as the same have been construed and 
applied by the Federal Courts. The law of this State with respect to 
the liability of a common carrier by railroad to its employee for dam- 
ages resulting from personal injuries sustained by him, or to his per- 
sonal representative for damages reswting from his death, has been 
superseded by the act of Congress, when such act is applicable. Where 
there is conflict between such law, and the provisions of the act of 
Congress, the latter control, whether the action to recover damages by 
reason of such lability has been brought and 1s prosecuted in the State 
or in the Federal Courts. Mondouw v. New York, N. H. & H. R. Co., 
223 U.S., 1, 56 L. Ed., 827, 38 L. R. A. (N. S.), 44. This principle 1s 
recognized by this Court, and has been uniformly applied in its decisions. 
Potter v. R. R., ante, 17, 147 S. E., 698; Inge v. R. R., 192 N. C., 
522,135 S. E., 522; Capps v. R. R., 183 N. C., 181, 111 S. E., 533. In 
Lamb v. hk. k., 179 N. C., 619, 103 S. E., 440, Hoke, J., says: “This 
action 1s brought under the Federal Employers’ Liability Act, and this 
being true, the question of substantive lability must be determined 
according to its provisions applicable, and authoritative Federal de- 
cisions construing the same.” 

The evidence offered by the plaintiff at the trial of this action tended 
to show that his intestate, C. H. Parker, while crossing a railroad track 
of defendant, in its passenger yard at Asheville, N. C., was knocked 
down by a moving car on said track, dragged a distance of about ninety 
feet, and thereby killed. He was employed by defendant as the con- 
ductor of a freight train, running from Asheville, N. C., to Knoxville, 
Tenn., and return. His train was standing on another track of defend- 
ant, In said passenger yard, awaiting orders for its movement on its 
regular schedule. As conductor of said train, he had received orders for 
its movement, delivered to him in the office of the dispatcher, and was 
walking across the tracks, which were located between the dispatcher’s 
office and the track on which his train was standing, to give such orders 
to his engineer. He was performing his duties as an employee of de- 
fendant, at the time he was struck and killed by the moving car. He 
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had no duty with respect to the movement of the car which struck and 
killed him, or with respect to the train, in which sai¢c. car was to be 
included. 

This car had been shunted or kicked into or upon the track over which 
plaintiff’s intestate was required to cross, in the performance of his 
duties as a conductor. No engine was attached to the car; there was no 
brakeman or other employee of defendant on said car; no warning by 
signal or otherwise was given to plaintiff’s intestate or to other em- 
ployees of defendant at work in the passenger yard of the movement of 
said ear. The car was shunted or kicked from the west yard of de- 
fendant, where cars were usually switched, and had moved a distance 
of about two hundred yards, at a rapid speed, when it struck and killed 
plaintiff's intestate. 

There was evidence tending to show that the car which struck and 
killed plaintiff’s intestate was shunted or kicked by the switching crew 
engaged in making up a train which was to include said car, in viola- 
tion of rules of the defendant, and contrary to the custom followed by 
said switching crew in making up said train. There was also evidence 
tending to show that plaintiff’s intestate, as he crossed the track on 
which the car was moving toward him, failed to keep a lookout for 
moving cars or trains. There was conflict in the evidenze as to whether 
plaintiff’s intestate knew that defendant’s switching crew customarily 
violated the rules of the defendant, or frequently failed to follow the 
custom, if there was such custom, to give warning to employees of de- 
fendant when cars were shunted or kicked from the west yard into or 
upon the track in the passenger yard, over which plainti:7’s intestate was 
crossing, at the time he was struck and killed. There was no evidence 
from which the jury could find that plaintiff’s intestate saw the moving 
car as it approached him, or that he was warned of its approach. There 
was evidence tending to show that he was struck and knocked down and 
under the moving car, before he was aware of its appvoach. The car 
with no engine attached to it, and with no brakeman or other employee 
on it, proceeded a distance of about ninety feet before it was stopped. 
The lifeless body of plaintiff’s intestate was theu taken from under 
the car. 

Upon this evidence, defendant’s motion for judgmert as of nonsuit 
was properly denied. There was evidence tending to show affirmatively 
negligence on the part of defendant’s employees, in causing the car to 
be shunted or kicked a distance of two hundred yards from the west 
yard into the passenger yard, without warning to persons or employees 
rightfully in the passenger yard, and that this negligence was the proxi- 
mate cause of the death of plaintiff’s intestate. He had no duty by 
reason of his employment by defendant with respect to said car, or with 
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respect to the train which was to include said car. He was at a place 
on defendant’s premises where he was required to be in order to perform 
his duties as a conductor. While he was there, engaged in the per- 
formance of his duties, defendant owed him the duty to exercise due 
care to furnish and maintain for him a reasonably safe place in which 
to perform his duties. There was evidence tending to show a breach of 
this duty, which was properly submitted to the jury. 

The jury has found that plaintifi’s intestate by his own negligence 
contributed to his death, and under the provisions of the Federal Em- 
ployers’ Liability Act, the amount of plaintiff’s recovery in this action 
has been reduced in accordance with this finding. The answer to the 
third issue is in accordance with the contentions of the defendant. 

It cannot be held as a matter of law, as contended by defendant, that 
upon all the evidence plaintiff’s intestate assumed the risk of injury 
arising from the negligence of defendant, as found by the jury. The 
conflicting evidence as to whether plaintiff’s intestate, as an employee 
of defendant, knew of the custom of defendant’s switching crew, if any 
such custom existed, to kick or shunt cars upon the track over which he 
was passing, without warning by signals or otherwise, or of the con- 
tinued violations of the rules of defendant, with respect to the move- 
ment of cars on its tracks, which resulted in the abrogation of such 
rules, was properly submitted to the jury. Without such knowledge, it 
cannot be held that he assumed the risk arising from the negligence of 
defendant’s switching crew. Cobia v. R. R., 188 N. C., 487, 125 
So: Bis 1s. 

Upon its appeal to this Court, defendant relies upon the decision in 
Toledo, St. L. & W. Rk. Co. v. Allen, 276 U.S., 165, 72 L. Ed., 513, to 
sustain its contention that upon all the evidence plaintiff 1s not entitled 
to recover in this action. In that case, it was held that a car-checker 
working in a railroad yard, at night, assumes the risk of injury from the 
shunting of cars without warning along a track adjoining the one on 
which he was at work, where he is familiar with the conditions of the 
tracks and the method of doing the work. In the instant case the evidence 
with respect to knowledge on the part of plaintiff’s intestate of the 
method of making up trains by the switching crew of defendant was con- 
flicting, and was, therefore, properly submitted to the jury. The burden 
of the second issue was on defendant. Defendant offered no evidence, but 
relied upon its motion for judgment of nonsuit, at the close of plaintiff’s 
evidence. 

As we find no error in the denial of this motion, the judgment 1s 
affirmed. 


No error. 
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W. J. SIMMONS vy. CITY OF ELIZABETH CITY 
(Filed 11 September, 1929.) 


Municipal Corporations D a—Board of aldermen can abolish office dur- 
ing term of incumbent when they have valid delegated power of 
creation. 


An act authorizing a municipality to create in its discretion an office 
local thereto implies the power to abolish the office, the act being a valid 
delegation of legislative power in exception to the geneval rule, and one 
accepting the position cannot acquire a vested right therein by contract 
for a definite term of employment. Mial v. Ellington, 184 N. C., 131, over- 
ruling Hoke v. Henderson, 15 N. C., 1, cited and applied. 


AppreaL by defendant from Devin, J., at March Term, 1929, of Pas- 
QUOTANK. Reversed. 


Aydlett & Simpson for plaintiff. 
Thompson & Wilson and J. B. Leigh for defendant. 


Apams, J. On the first Monday in June, 1927, the plaintiff was ap- 
pointed by the board of aldermen as sanitary inspector of the defendant 
city for a term of two years at an annual salary of $1,440, payable in 
equal monthly installments. He qualified as provided by law and served 
in this capacity for more than a year; but at a meeting held on 10 
August, 1928, the board passed an ordinance or made an order abolish- 
ing the office of sanitary inspector, and thereupon notified the plaintiff 
that his services would not be required after the first day of September. 
The order was made for the alleged reason that the installation of a 
water system for the city and the adoption of sanitary provisions recom- 
mended by the State Board of Health had curtailed the officer’s duties 
to such extent that to continue the office would impose a pecuniary 
burden upon the taxpayers of the city which was neither necessary nor 
justifiable. 

On 4 October, 1928, the plaintiff brought suit against the defendant 
before a justice of the peace and recovered a judgment for $120, the 
installment alleged to be due for the month of September, and after- 
wards in the Superior Court, upon a verdict duly returned, he was 
awarded judgment for the same amount. The defendant excepted and 
appealed upon error assigned, including the denial of its motion for 
nonsuit. 

The plaintiff contends that the board of aldermen had no legal au- 
thority to abolish the office of sanitary inspector during the term for 
which he had been appointed, and the defendant insists that the action 
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taken by the board is altogether defensible. These contentions present 
the point in controversy. The ordinance, it must be observed, did not 
undertake to remove the officer and continue the office, but to abolish 
the office itself. 

The general rule is that the constitutional power conferred upon legis- 
latures to make laws may not be delegated; but an exception to the rule 
1s the authority granted by the Legislature to a municipal corporation to 
exercise the power of local legislation. This authority, in such event, is 
said to be the delegation of legislative power by the State. 1 McQuillin 
on Mun. Corp. (2 ed.), see. 395; S.v. Thomas, 118 N. C., 1221; Wharton 
v. Greensboro, 146 N. C., 356. 

Public offices are not property, but agencies and trusts; between the 
agent or officer and the government he represents there is no contract 
right, in the broad sense, of which he cannot be deprived. His con- 
tractual right to a salary may accrue during his incumbency, but not 
after the rightful abolition of the office. His appointment and his tenure 
of an office created for the public use, as stated by the Supreme Court of 
the United States in Butler v. Pennsylvania, 10 Howard, 402, do not 
come within the constitutional import of the term “contract” or of the 
vested, private, personal rights thereby intended to be protected. It is 
there pointed out that they are functions of powers and obligations by 
which governments foster and prqmote the general good—-functions 
which the government cannot be presumed to have surrendered. Vewton 
v. Commassioners, 100 U. S., 548, 25 Law Ed., 710. “Nothing is better 
settled than the legislative power to terminate at pleasure the incum- 
bency of a statutory office, either by an abolition of the office itself or by 
a change in the tenure or the mode of appointment.” Kendall v. Canton, 
53 Miss., 526. This is true whether the exercise of legislative power be 
original or delegated. 

In a further discussion of the question MeQuillin says: “No law re- 
ducing the salary of an officer, imposing additional duties without in- 
creasing the compensation, or abolishing the office will be held unconsti- 
tutional as “impairing the obligation of contracts” or as depriving any 
person of property “without due process of law,” notwithstanding the 
officer is elected or appointed for a definite term.” Mun. Corp., sec. 514. 
There is authority for saying that a municipal office created by the 
Legislature cannot be abolished by an ordinance; but where a municipal 
corporation under a provision of its charter or special legislative act 
has the power to create an office it has also the power to abolish it, 
because the power to create implies the power to destroy. Dillon Mun. 
Corp., 4 ed., sec. 231; 5 ed., sec. 423; MecQuillin, sec. 514; Downey v. 
State, 67 N. EH. (Ind.), 450; People v. Brooklyn, 48 N. E. (N. Y.), 
554, and numerous cases cited by McQuillin. 
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The principle is discussed under a copious citation of authorities in 
Mial v. Ellington, 184 N. C., 181. There the question was whether a 
supervisor of roads for a township who had been appointed for two years 
had a vested property interest or contract right in his office of which the 
Legislature could not deprive him. The Court holding that he had no 
such right or interest, overruled Hoke v. Henderson, 15 N. C., 1, so far 
as it affirmed the law to be that public office is private property, with all 
the results that logically flow from the proposition. We may safely 
rest our decision upon the broad doctrine promulgated in Mval v. Elling- 
ton, for it will be observed that other cases citing Hoke v. Henderson in 
support of the position that a public office is a contract which cannot be 
impaired were decided prior to the express repudiation of that doctrine. 
Ward v. Elizabeth City, 121 N. C., 1; Wood v. Bellamy, 120 N. C., 212. 
But in Ward v. Elizabeth City, approving Hoke v. Henderson, 1t was 
said that every one who accepts an office created by legislative enactment 
takes it with notice that his office may be abolished. 

The act revising and consolidating the charter of the defendant city 
was ratified 31 January, 1923. Private Laws 19238, ch. 15. Section 44 
required that the board of aldermen after its organization should pro- 
ceed to the appointment of a health officer, a city attorney, and an 
officer to be known as the city manager, and as soon thereafter as pos- 
sible, upon the recommendation of the city manager, should appoint a 
city auditor, a city tax collector, a street commissioner, a harbor master, 
a chief of police, a building inspector, and “all such other officers, depu- 
ties and assistants as it should deem necessary,” who should hold their 
offices for the term of two years, subject to removal for sufficient cause. 

Under the direction of the Legislature a health officer was appointed; 
but the creation of the office of sanitary inspector and the appointment 
to this office were left to the discretion of the aldermen. Upon the board 
was conferred the legislative power to create the office and to appoint 
the officer, and this involved the power to declare the office no longer 
existent, notwithstanding the designated tenure of two years. Doing 
away with the office necessarily forestalled the officer’s right to demand a 
continuation of his salary. The motion for nonsuit should have been 
granted. 

Judgment reversed. 
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D. B. WALSTON v. W. B. COPPERSMITH anp E, COPPERSMITH. 
TRADING AS COPPERSMITH BROTHERS. 


(Filed 11 September, 1929.) 


1. Accord and Satisfaction A a—Acceptance of check marked in full pay- 
ment of disputed account discharges debt in absence of agreement 
to contrary. 


The acceptance by the creditor of a check stating thereon to be in full 
for a disputed account is a satisfaction thereof when there is no ambiguity 
in the transaction and nothing to show that its acceptance was upon a 
different understanding or agreement. 


2. Evidence D b—Evidence that deceased made agreement that check 
was not to be in full payment held inadmissible as communication 
with decedent. 


Evidence of the declarations of a deceased partner tending to show that 
the deceased partner made an agreement with plaintiff that check given 
for a disputed account and marked thereon balance on account was not to 
be taken as full settlement is incompetent as a transaction or communica- 
tion with a deceased person prohibited by C. S., 1795. 


3. Same—Where door is thrown open by introduction of evidence of trans- 
action with deceased, evidence of opposition is confined to that trans- 
action. 


In order to “open the door” for the admission of evidence of tranusac- 
tions or communications with a deceased person, prohibited by C. S., 1795, 
such evidence must relate to the particular subject-matter of the evidence 
testified to by the adverse party, or the same transaction, and the door is 
not necessarily opened to all transactions or fact situations growing out 
of the controversy. 


Civin action, tried before Devin, J., at the December Term, 1928, of 
PASQUOTANK. 

The evidence tended to show that in May, 1927, the plaintiff was an 
Irish potato grower, and the defendants were partners and Irish potato 
buyers; that the plaintiff made a contract with the defendants to deliver 
two hundred barrels of Irish potatoes on 14 June, 1927, at $4.75 per 
barrel. Thereafter, by agreement between the parties, the plaintiff 
agreed to deliver said potatoes on 7 June, and the price was increased to 
$5.25 per barrel. It was agreed between the parties that the potatoes 
furnished under the contract were to be “No. 1 U.S. grade Irish Cobbler 
Potatoes.” 

The plaintiff contended and offered evidence tending to show that 
potatoes of the specified grade were delivered to the defendants. 

The defendants offered evidence tending to show that the potatoes 
delivered were not according to contract, and that the plaintiff was ad- 
vised that the potatoes would not pass inspection, and thereupon it was 
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agreed that the potatoes were to be sold for plaintiff’s account. The 
defendants further contended and offered evidence tending to show that 
they had sold the potatoes for $8.50 per barrel, and that by reason of 
plaintiff’s breach of contract they had suffered a loss of $650. The evi- 
dence further tended to show that subsequently the plaintiff agreed to 
sell to the defendants sixty-six barrels of potatoes at $6.50 per barrel. 

On or about 25 June the plaintiff and one of the defendants, E. Cop- 
persmith, met for the purpose of settling the account. The plaintiff 
contended that the potatoes were shipped according to contract, and the 
defendants contended that the potatoes were not in accordance with the 
grade specified, and that as a result thereof the defendants had suffered 
a loss. After some conversation between the plaintiff and E. Copper- 
smith the said Coppersmith delivered to the plaintiff a check for $625, 
containing the following notation thereon: “Balance on potatoes.” The 
plaintiff cashed the check and used the money. At the time of the trial 
E. Coppersmith was dead. Plaintiff contended that, while he could 
read, he did not notice the notation on the check. The defendants con- 
tended that the receipt of the check by the plaintiff, under the circum- 
stances, constituted a settlement in full. 

An issue of indebtedness was submitted to the jury and answered in 
favor of the plaintiff in the sum of $640. From judgment upon the 
verdict the defendant appealed. 


Aydlett & Simpson for plainteff. 
McMullan & LeRoy for defendants. 


Brocpen, J. Did the delivery of the check with the notation thereon 
“balance on potatoes,” after a dispute had arisen between the parties, 
and the subsequent cashing of said check by the plaintiff, constitute an 
accord and satisfaction? 

The principle of law involved in the transaction has teen discussed in 
many cases. The leading authorities upon the subject are assembled in 
Hardware Co. v. Farmers Federation, 195 N. C., 702, 143 8. E., 471. 
It is not controverted that a dispute had arisen between the parties 
before the delivery of check. Obviously, if the check had been delivered 
under the cireumstances with the notation thereon, nothing else appear- 
ing, the delivery, acceptance and cashing of said check would have un- 
doubtedly constituted a settlement. 

The legal principle was expressed in Supply Co. v. Watt, 181 N. C.. 
432,107 S. E., 451, as follows: “There was no ambiguity or grounds for 
misunderstanding defendant’s tender and offer of settlement. Obviously 
he wanted to adjust all of their differences at one and the same time. 
The plaintiff had its choice, and we think it is precluded by its accept- 
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ance and election knowingly made. The check should have been re- 
turned if the conditions of its acceptance were not satisfactory, or at 
least, the defendant should have been given an opportunity to say 
whether he would waive the conditions and allow the check to be credited 
on account.” 

However, the plaintiff contends that something else does appear and 
that the acceptance of the check was explained by the conversation 
oceurring between him and the defendant, E. Coppersmith, at the time 
the check was given and accepted. The defendant, E. Coppersmith, was 
dead at the time of the trial. The plaintiff testified that the defendant, 
W. B. Coppersmith, was not present at the time “we were discussing 
it,’ nor at the time when the check was given. The plaintiff was asked 
what statement was made by E. Coppersmith at the time the check was 
delivered. The defendant objected upon the ground that any statement 
made by E. Coppersmith was incompetent under C. 8., 1795. The 
witness was permitted to give the following answer: “I told him I could 
not settle for that. You had not figured it right. I can’t settle that 
way. He said he would get three disinterested potato men, and what- 
ever they say I will give you every cent of it. I said that is as fair as we 
can do; that is the reason I received the check. The three disinterested 
men were selected at this time, and I walked over to the place where 
they were. The three disinterested men were not there with Elisha Cop- 
persmith at the time I received the check.” 

The defendant contends that this evidence constituted a personal 
transaction within the purview of C. S., 1795, and was therefore in- 
competent. The position of the defendants is supported by the authori- 
ties, and the evidence should have been excluded. 

Hence the result is that the check, with the notation thereon, without 
other explanation of the intention of the parties, was received and used 
by the plaintiff. Under these circumstances there was a settlement 
between the parties, and the motion for nonsuit should have been 
granted. 

The plaintiff insists that the defendant, W. B. Coppersmith, had 
“opened the door” because he had testified about the purchase of the 
potatoes and with reference to other facts involved in the transaction. 
A careful examination of the record, however, does not disclose that the 
living defendant testified with reference to the giving of the check or 
the discussion between E. Coppersmith, deceased, and the plaintiff re- 
garding the controverted items. The law is to the effect that if the 
“door is opened” with respect to one transaction or set of facts, it is not 
necessarily opened to all transactions or fact situations growing out of 
the controversy. In other words, if one party opens the door as to one 
transaction, the other party cannot endeavor to swing it wide in order to 
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admit another independent transaction. This principle was definitely de- 
clared in Pope v. Pope, 176 N. C., 288, 96 S. E., 1034, in which the 
Court declared: “There is nothing inequitable in requiring that the op- 
posing testimony to that given in evidence by the other side should be 
limited to the same transaction or communication.” 

New trial. 





COMMISSIONERS OF CHOWAN COUNTY vy. CITIZENS BANK, INc.. ET AL. 
(Filed 11 September, 1929.) 


Principal and Surety B c—Admissions of administrator of principal are 

not admissible against surety when their interests are at variance. 

A judgment upon the admissions in the answer of the administrator bank 

of a deceased county treasurer is not competent in an action by the county 

commissioners as evidence against the surety on the official bond of the 

deceased when the bank has been made a party defendant and the surety 

at once raises the issue as to whether a part of the defaleation was moneys 

defaulted from the bank when the deceased was acting as its assistant 

cashier, the interest of the bank and the surety being in conflict, and 
C.8., 358, not applying in such cases, 


APPEAL by defendant, Maryland Casualty Company, trom Devin, J.. 
at April Term, 1929, of CHowan. 

Civil action by the commissioners of Chowan County to recover of the 
Citizens Bank, Inc., administrator of the estate of W. H. Ward, de- 
ceased treasurer of Chowan County, and the Maryland Casualty Com- 
pany, surety on his official bonds, the sum of $17,733.56, alleged shortage 
in the official accounts of the said deceased treasurer. 

The answer filed by the administrator admits lability for the full 
amount demanded, and upon this admission judgment on the pleadings 
was accordingly rendered against the administrator. ‘This judgment. 
over objection, was then offered in evidence against the surety. 

The Maryland Casualty Company contends that $10,260 of this 
amount is not properly chargeable against the official accounts of the 
deceased treasurer, but represents a claim of the Citizens Bank, Inc., 
against the estate of W. H. Ward, deceased, who was also assistant 
cashier of said bank at the time of his death, for moneys misappro- 
priated by him as its assistant cashier and used to discharge, in part, 
his obligations to the county. 

The Citizens Bank, Inc., on motion of the Maryland Casualty Com- 
pany, was made a party defendant, and in its answer takes issue with 
the position of the surety. 
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A jury trial was waived, and all the parties agreed that the judge 
should find the facts and render judgment accordingly. No specific 
facts are found, but the judgment recites “and the court having found 
the facts and being of opinion and so finding, that the plaintiff is entitled 
to recover of the defendant, Maryland Casualty Company,” the full 
amount of the alleged shortage, it 1s considered and adjudged, ete. 

The Maryland Casualty Company appeals, assigning errors. 


W. D. Pruden and McMullan & LeRoy for plaintiffs. 
W.S. Privott and Aydlett & Simpson for defendant, Citizens Bank. 
Manning &€ Manning for defendant, Maryland Casualty Company. 


Sracy, C. J. It appearing that the interests of the Citizens Bank, 
Ine., and the Maryland Casualty Company are in conflict with respect to 
the amount of the alleged shortage in the official accounts of the de- 
ceased county treasurer, we are of opinion that the judgment rendered 
on the admission of the Citizens Bank, Inc., as administrator, should 
have been excluded as evidence against the surety, notwithstanding C. S., 
358, which provides that in actions on official bonds, any receipt or 
acknowledgment of the obligors shall be admissible and competent as pre- 
sumptive evidence against any or all of the sureties. This statute has no 
application to self-serving receipts or acknowledgments made by a party 
under circumstances such as disclosed by the present record. The judg- 
ment was entered on the day of trial, over objection of the surety, and, 
in view of the relationship disclosed, we are of opinion that the objection 
should have been sustained. This was the only opportunity the surety 
had to challenge the correctness of the judgment, or to attack it in 
any way. 

The administrator having a personal or corporate, interest at variance 
with that of the surety will not be permitted to create evidence favorable 
to its personal or corporate interest, and practically foreclose the rights 
of the surety, by admitting hability when the facts are in dispute. It is 
true that in the instant case, the answer of the administrator was filed 
before the bank, in its corporate capacity, was brought in as a party de- 
fendant, but its corporate interest was apparent at the time of trial. 
There was nothing said in Insurance Co. v. Bonding Co., 162 N. C., 
385, 78 S. E., 430, which, when properly apphed, militates against our 
present position. That case dealt with an unquestioned judgment against 
the principal, previously entered in another court and in a separate suit. 

The cause will be remanded for a fuller finding or determination of 
the facts and for further adjudication of the rights of the parties. 

Error and remanded. 
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MARY JANE WALKER anp L. N. WALKER vy. APPOLLAS OWENS 
AND MARVIN ROBERTSON. 


(Filed 11 September, 1929.) 


Kjectment C b—Paper-writing which is not deed, will, lease, nor contract 
specifically enforceable is inadmissible as evidence in ejectment. 

A paper-writing expressing that the deceased signer is to let O. have 
certain described property at the signer’s death, O. to keep all buildings in 
good condition, and at the death of O. “this property goes back” to the 
signer’s estate is inoperative as a deed, as it contains no apt word of con- 
veyahee and not being under seal, or as a will or as a lease or contract 
specifically enforceable, and will not be received in evidence in an action 
%in ejectment. 


AprrEaL by defendants from Cowper, Special Judge, at April Term, 
1929, of CurrRITUcK. 

Civil action in ejectment. 

It is admitted that both parties claim title to the land in controversy 
under Jordan Poyner, deceased. The plaintiffs offered evidence of a 
fee-simple title in themselves and rested. ‘The defendants then offered 
the following paper-writing, registered in Book 25, page 638, of the 
registry of Currituck County, as the only evidence of their right to hold 
the property during the life of A. A. Owens: 


“Feb, 10th, 1922. This 1s to certify that I, Jordan Poyner, am to let 
A. A. Owens have the following property at my death. (Description 
not in dispute.) A. A. Owens is to keep all buildings in good condi- 
tion. At his death this property goes back to Jordan Poyner’s estate. 

(Signed) Jordan Poyner.” 


Objection having been made, the instrument was excluded on the 
ground that it conveys no title to the land described therein. Exception 
by the defendants. 

Verdict and judgment in favor of plaintiffs, from which the defend- 
ants appeal, assigning as error the exclusic; =f the vaper-writing offered 
by them as evidence of their title. 


Chester Morris and Ehringhaus & Hall for plaintiffs. 
Thos. J. Markham for defendants. 


Sracy, C.J. The paper-writing in question was properly excluded as 
evidence. It is not a deed, for it contains no apt words of conveyance, 
and ig not under seal. Fisher v. Owens, 182 N. C., 686, 44 8. E., 369. 


'Z 
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It is not a will, nor was it offered as such for probate. Neither is it a 
lease or contract specifically enforceable. It conveys no interest to 
A. A. Owens who claims a hfe estate in the property under said instru- 
ment. 
No error. 





VIRGINIA-CAROLINA JOINT STOCK LAND BANRB vy. E. W. LILES, 
AFFIE LILES anp CAROLINE R. LILES. 


(Filed 11 September, 1929.) 


1. Principal and Agent A c—In this case held: the attorney securing loan 
was agent of borrower to pay off prior encumbrances, 


Where the lender of money makes a loan secured by a mortgage on the 
land containing a warranty that the title was free from encumbrances, 
and has no actual knowledge of a prior registered mortgage, and sends its 
check payable to the attorney securing the loan and the borrower, and the 
borrower endorses the check and gives it to the attorney and trusts him to 
pay off the prior mortgage lien, the attorney is the agent of the borrower 
for the purpose of paying the prior mortgagee, and the lender may recover 
from the borrower upon the default of the attorney to pay off the existing 
mortgage lien and his appropriation of the money to his own use. 


2. Same—%In this case held: evidence of declarations of agent as to trans- 
action was incompetent. 


Where one of two parties must suffer loss by the fraud or misconduct of 
another acting as agent in the transaction between the contracting par- 
ties, he who reposes the confidence in the agent, or by whose negligent 
conduct makes it possible for the loss to oecur, without the knowledge or 
concurrence of the other, must bear the loss, and Held, under the facts 
of this case, evidence of the declarations of the agent in respect to the 
transaction was incompetent as evidence. 


3. Principal and Agent C d—Principal placing his agent in position to 
commit a wrongful act must suffer the loss occasioned thereby. 


Where the applicant to a land bank for a loan negotiates his loan 
through an attorney, and represents in his application that the land 
upon which the proposed loan was to be made was free from mortgage 
Hens or encumbrances, and in his deed of trust on the land securing the 
loan warrants the title to be free and clear from encumbrances, and 
thereupon after the investigation of the title for the land bank by the 
attorney and his certificate to the land bank, the loan is made by check 
payable to the attorney and to the borrower, and the latter endorses the 
check and gives it to the attorney with the understanding that the attorney 
should cancel a prior registered mortgage with the proceeds: Held, the 
negligence of the borrower in not personally seeing to the cancellation of 
the prior lien makes him liable to that extent to the lender upon the 
failure of the attorney to have it canceled and his appropriation of the 
money to his own use, and a directed verdict upon evidence establishing 
these facts is proper. 
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AppEAL by defendants from Midyette, J., and a jury, at June Term, 
1929, of Pasqvotanxk. No error. 

Material facts: The plaintiff is a money-lender. It instituted this 
action to recover the sum of $4,500, and interest, loaned the defendants. 
The loan was made 1 January, 1926. The $4,500 indebtedness was pay- 
able in 66 semiannual payments, bearing six per cent interest, $157.50 
each, payable on 1 January and July of each year. The note was 
secured by deed of trust of even date, which was duly recorded, on 
certain lands of the defendants. 

The application for the loan signed by the defendant, E. W. Liles, 
recites: (a) “There are no outstanding deed or mortgages upon said 
premises unrecorded, and no liens or equities of any kind affecting the 
title thereto not fully disclosed of record, and I do not know of anything 
that may give rise to adverse claims of any kind.” (b) ‘The under- 
signed represents, warrants, guarantees and insures to the said bank the 
truth of all and singular the foregoing statements, which are understood 
to form the basis for the proposed loan and are to be ecnstrued in con- 
nection therewith and as relating to the security offered therefor.” 

The deed in trust executed by all the defendants to a trustee for 
benefit of plaintiff recites: “That the same is free frora all valid and 
subsisting liens and encumbrances; and that they will warrant and 
defend the title thereto against the claims of all persons -whomsoever.” 

At the time the loan to defendants was made, the Federal Land Bank 
of Columbia, 8. C., on 14 September, 1922, had loaned the defendants 
$4,000 on the lands on which plaintiff claims a lien. The deed in trust to 
secure same was duly recorded on 18 September, 1922. That the balance 
due on said loan is $3,720.17, with interest thereon at five and a half 
per cent from 1 December, 1928. 

The defendants contend that C. F. Garrett, secretary-treasurer for 
plaintiff, wrote on 7 January, 1926, the defendant, E. W. Liles, the 
following letter: 

“1. This is to notify you that, in pursuance of your application to 
this bank, and acting upon the recommendation of Federal Appraiser, 
C. L. Ball, we have approved the loan proposed to be made to you, to 
the amount of $4,500 in lieu of the $6,000 applied for, based on the 
acreage as set out in your application. 

2, We, therefore, request that you now place in the hands of our 
attorney, E. A. Matthews, Roanoke Rapids, N. C., any papers or infor- 
mation in your possession which might be of assistance to him in pre- 
paring an abstract of your title to the land offered as security. 

3. We especially request that you turn over to him for use in con- 
nection with, and to be attached to the abstract, a map or plat, prepared 
by some competent surveyor showing accurately the »voundaries and 
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acreage of your land, and bearing the surveyor’s signature in certifica- 
tion of these facts. This map should be procured at once by you, if 
you do not already have it. 

4, We are sending a copy of this letter to the above mentioned attor- 
ney, to signify our request and desire that he proceed as speedily as 
possible with preparation of your abstract of title, in accordance with 
arrangements previously made with him by this bank; also that he send 
us, as soon as possible, legal description, for our use here in preparing 
trust deed. 

5. Before paying you the proceeds of this proposed loan, we shall 
require a policy of insurance to be taken out on your buildings, pro- 
viding for payment, by the New York Standard form of mortgage 
clause, of any loss to the Southern Trust Company, Elizabeth City, 
N. C., as trustee. We think the amount of this insurance should be 
$1,500.” 

The abstract of title by “EH. A. Matthews, attorney,’ on 16 January, 
1926, recited, among other things: “No encumbrances of record against 
the property of E. W. Liles described in caption of this abstract.” 

The final certificate made by “E. A. Matthews, attorney,” on 4+ March, 
1926, recites, among other things, that there were no hens or encum- 
brances on the property that plaintiff took a deed in trust on and the 
lien was duly recorded “and is now a first lien on said property.” The 
defendants further deny that they owe said debt and contend that E. A. 
Matthews, of Roanoke Rapids, N. C., was an agent and attorney of the 
plaintiff and procured the aforesaid loan for the defendants from the 
plaintiff. That the defendant, E. W. Liles, went to E. A. Matthews to 
get him to have released from the lien of a deed of trust held by the 
Federal Land Bank of Columbia, S. C., certain timber subject to the 
lien of said bank. He did not get the land released from the lien of said 
bank, and then made application to the plaintiff for the loan sued upon 
on an application blank which E. A. Matthews had in his office. 
Matthews fixed up the application in his office, at Roanoke Rapids. 
After having signed the application, he subsequently received the letter 
above set forth. 

The defendant, E. W. Liles, testified in part: “I signed this paper 
(application for loan) in Roanoke Rapids; Matthews made it out. It is 
my signature at the bottom. I executed it in his office. After that time 
[ executed a note payable to the Virginia-Carolina Joint Stock Land 
Bank, and the deed of trust also. The check was for $4,513.25, and was 
read by the witness to the jury as follows: ‘Virginia-Carolina Joint 
Stock Land Bank, Elizabeth City, N. C., 26 February, 1926, pay to the 
order of E. A. Matthews, attorney, and E. W. Liles, borrower, $4,513.25, 
loan No. 28238, First and Citizens National Bank, Elizabeth City, N. CY’ 
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I endorsed that check and gave it to Mr. Matthews; however, Mat- 
thews gave it to me and I endorsed it. I did not sec him endorse it. I 
think he did. I do not think he had endorsed it at the time he gave it to 
me. I left a space at the top because his name appeared first in the face 
of the cheek. I don’t think Matthews’ name was endorsed before mine. 
Matthews turned over to me $540.00 some odd dollars in cash. J think 
he deducted $75.00 as his fee out of this check; that was satisfactory to 
ine at the time. I could not say whether he had agreed on any fee before. 
I don’t remember discussing it with him. My loan with the Federal 
Land Bank was in 1922 and 1928. I went to Roanoke Rapids to see 
Matthews to get him to write the Federal Land Bank and get them to 
release the timber. When I first got the loan I went to see Matthews 
about it. He prepared an abstract and I paid him his fee, but don’t 
remember the amount.” 

E. A. Matthews, attorney, never paid the prior lien of the Federal 
Land Bank of Columbia, 8S. C., and has abseonded. Defendants did not 
discover it was not paid until November, 1927, after Matthews had 
gone. 

The court below charged the jury that if they believed the evidence 
and found the facts to be as testified to by all the witnesses, their answer 
to the issue would be that the defendants were indebted to the plaintiff 
and gave the amount and interest, to which there is no dispute. The 
jury found the issue in favor of the plaintiff. To this charge the de- 
fendants excepted and assigned error. 

The defendants also duly excepted and assigned error to the following 
evidence, excluded by the court below: “That Matthews upon the arrival 
of the check represented by the loan in controversy informed the de- 
fendant that it would be necessary, as a part of the requirements of the 
plaintiff to withhold sufficient of the funds, amounting tc approximately 
$3,700 to pay off the Federal Land Bank mortgage.” 


Worth & Horner and Thompson & Wilson for plaintiff. 
(reorge C. Green and Parker & Allsbrook for defendants. 


Crarxson, J. The question involved, as contended by defendants: “Is 
there sufficient evidence to show that Matthews was acting as agent of 
the plaintiff in the receipt and disbursement of the proceeds of the loan 
made to Liles?” We think not, under the facts and circumstances of this 
case. 

From the evidence, plaintiff bank knew nothing about the prior hen 
on the land given by defendants to the Federal Land Bank of Columbia. 
The defendants (through E. W. Liles) in their apphieation to plaintiff 
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bank for the loan, stated that there were no liens on the land. He rep- 
resented, warranted and guaranteed the truth of the statement that there 
were no liens on the land. In the deed of trust defendants gave to plain- 
tiff, the warranty was to the effect that there were no liens and encum- 
brances on the land. Plaintiff, with no knowledge of the Federal Land 
Bank lien on the property, sent a check, on 26 February, 1926, payable 
to the order of E. A. Matthews, attorney, and E. W. Liles, borrower, for 
the loan, $4,513.25. E. W. Liles endorsed this check and turned it over 
to Matthews, who kept a fee of $75.00 out of it, to which Liles made no 
objection, and Matthews turned over to him $540 in cash, the balance 
Matthews kept to be applied on the lien of the Federal Land Bank of 
Columbia, S. C. Matthews never paid the Federal Land Bank of 
Columbia, and has abseconded. On whom must the loss fall? Under the 
facts and circumstances of this case, we think on the defendants. 

The defendants are suz jurzs, and it is a great hardship on them, but 
we cannot break into well-settled principles of law in hard cases. If we 
did, we would have no orderly system, and law would be a “rope of 
sand.” The check was payable to the order of KE. W. Liles, borrower, as 
well as E. A. Matthews, attorney. True, it was sent to Matthews, but he 
could not collect the money until Liles endorsed the check. Liles knew 
that he and the other defendants had given a hen on the land; the plain- 
tiff knew nothing of the lien. Liles had even represented, warranted and 
guaranteed to plaintiff that there were no lens on the land. It was 
Liles’ duty to have seen that the money sent by check to his and 
Matthews’ order, was applied on the lien, but instead of doing this he 
endorsed the check and gave it to Matthews, and by so doing turned the 
money over and trusted Matthews, as his agent, to pay the hen, which 
plaintiff had not done by a check payable alone to Matthews. Liles 
trusted Matthews and made him his agent to perform an act that plain- 
tiff knew nothing about, and Liles knew all about. We think the well- 
settled principle of law apphes, as stated in the following cases: In 
Lickbarrow v. Mason, 2 T. R., 63, at p. 70, Ashhurst, J., says: “Where- 
ever one of two innocent persons must suffer by the acts of a third, he 
who has enabled such third person to oceasion the loss must sustain it.” 
It is well said by Lord (C. J.) Holt in Hern v. Nichols, 1 Salk., 289: 
“For seeing somebody must be a loser by this deceit, it is more reason 
that he that employs and puts a trust and confidence in the deceiver 
should be a loser than a stranger.” In County of Macon v. Shores, 97 
U.S., 272, 279: “Where a loss is to be suffered through the misconduct 
of an agent, it should be borne by those who put it in his power to do 
the wrong, rather than by a stranger.” In O’Connor v. Clark, 170 Pa., 
318, 321, 29 L. R. A., 607, “Where one of two Innocent persons must 
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suffer loss by reason of the fraud or deceit of another, the loss should 
fall upon him by whose act or omission the wrongdoer has been enabled 
to commit the fraud.” In Bartlett v. First National Bank, 247 II, 
490, £98, “Where one of two innocent parties must suffer loss by reason 
of the wrongful acts of a third party, the rule is almost universal that 
the party who has made it possible, by reason of his negligence, for the 
third party to commit the wrong must stand the loss.’ See note in 
Mechem on Agency (2 ed.), Vol. 1, page 531. In A. R. v. Kitchen, 91 
N. C., at p. 44, the principle is thus stated by Ashe, J., and has been 
time and time again reiterated in this jurisdiction: “Where one of two 
persons must suffer loss by the fraud or misconduct of a third person, he 
who first reposes the confidence, or by his negligent condv.ct made it pos- 
sible for the loss to occur, must bear the loss.” WS. ea rel. Barnes v. 
Lewis, 73 N. C., 188; Vass v. Riddick, 89 N.C., 6; R. RB. v. Barnes, 104 
N. C,, 25; Ellison v. Sexton, 105 N. C., 356; Median v. Buford, 115 
N. C., 260; Havens v. Bank of Tarboro, 1382 N. C., 214; Bank v. Oil 
(o., 150 N, C., 718; Campbell v. Huffines, 151 N. C., 262; Wynn v. 
Grant, 166 N.C., 39; Stelges ». Simmons, 170 N. C., 44; Bank v. Dew, 
175 N.C., 79; Mann v. Mann, 176 N. C., at p. 363; Fain Grocery Co. v. 
Karly & Daniels Co., 181 N. C., 459. See Atlantic Life Insurance Co. 
v. Rowland (C. C. A., 4th Cireuit), 22 Fed. (2d), 126 (1927); Airk- 
patrick and Howard v. Warden, 118 Va., 382, 87 8. E., 531 (1916). 

An interesting discussion of this subject, which is termed “The 
dilemma of choosing between two innocent persons,’ may be found in 
Mechem on Agency (2d ed.), Vol. 1, p. 582 ef seg., and Vol. 2, p. 1552. 

We do not think it necessary to discuss the two classes of agents 
general or particular or special and analyze the evidence. We think the 
principle stated above applies. Defendant Liles was negligent, and 
there was a lack of due care on his part, in trusting Matthews, the at- 
torney, and defendants must bear the loss. Plaintiff took no chance and 
made the check payable to the order of both. 

The letter saying “our attorney” does not affect the case. Defendants 
had the opportunity of protecting themselves, and failed to do so, by the 
check being made payable to the order of both. 

From the position here taken, the evidence of the declaration of 
Matthews was incompetent. 

No error. 
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GREENE COUNTY et aL. v. SNOW HILL RAILWAY COMPANY ET AL. 
(Filed 11 September, 1929.) 


1. Taxation A a—Township bonds to aid in construction of railroad are 
not for necessary expense and issuance must be submitted to voters. 


Township bonds issued for aiding the construction and operation of a 
railroad therein are not for a necessary expense, and require the approval 
of the voters of the township under a valid statute authorizing the issu- 
ance of the bonds. 


2. Statutes A c—In this case held: curative statute and ratification of 
acts under prior defective statute valid and constitutional. 


A retrospective act to cure an irregular or defective statute and to 
ratify proceedings thereunder, which the Legislature originally had the 
authority to enact, and which does not impair the obligations of a con- 
tract or affect vested rights is valid and constitutional. 


3. Taxation A f-—-JIn this case held: act not specifying amount of bond 
issue cured by later statute prescribing amount. 


Where a statute authorizing a township to issue bonds to aid in the 
construction of a railroad therein omits to specify the amount of the issu- 
anee, and the commissioners have called an election upon a _ petition 
therefor to yote thereon in an amount not to exceed $100,000, and this 
election is carried and the bonds are issued in that sum and held in 
escrow, and later a curative statute is enacted likewise fixing the amount 
of the issue in that sum: Held, the bonds are not invalid by reason of the 
omission in the original act. 


4. Same—-Denomination of bonds held a detail concluded by signature of 
chairman and clerk of county commissioners under facts of this 
case. 

Where an act authorizing the issuance of township bonds provide that 
they shall be in the sum of $100 each, and a curative act iS passed pro- 
viding that the signature of the chairman and the clerk of the board of 
county commissioners “shall be conclusive of said ferm and details” the 
denomination of the bonds, nothing else appearing, is to be regarded as a 
detail, and validity of the bonds is not affected by the fact that they were 
issued in larger denominations. 


5. Taxation A c—Uniform rule of taxation applies to levy of taxes and 
not to expenditure of revenue derived therefrom. 

Township bonds to aid in the construction of a railroad, issued in 
accordance with a valid statute, are not objectionable on the grounds that 
taxes levied against such railroad are to be expended in paying the 
interest coupons of the bonds and in maintaining the sinking fund pro- 
vided for in the act, the provision of the Constitution requiring uniformity 
in the levy of taxation not applying to the distribution of the revenue 
derived therefrom. 


Civin action, before Grady, J., at Chambers. From Greene. 
On 27 February, 1917, the General Assembly of North Carolina 
enacted chapter 403, Public-Local Laws of North Carolina. In sub- 
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stance the act provided that the board of commissioners of Greene 
County, upon petition of one-fifth of the voters of any township or 
townships, were authorized to call an election in such tewnship for the 
purpose of submitting to the qualified voters thereof the question of 
subscribing a specific sum for the purpose of constructing a standard 
gauge railway “either from the town of Hookerton cr the town of 
Maury, Greene County, North Carolina, to the town of Snow Hull.” 
Pursuant to said statute a petition was filed with the board of commis- 
sioners of Greene County requesting the said board to call an election 
“for the purpose of voting bonds to secure a railroad from Hookerton, 
North Carolina, to Snow Hill, North Carolina,” the amount of the bonds 
issued not to exceed $100,000. Thereupon, on 38 Noveraber, 1919, the 
board of commissioners found that said petition was signed by one hun- 
dred and sixteen voters of Snow Hill Township, and that said number 
was more than one-fifth of the voters of said township. Consequently it 
was “ordered that an election be held on Friday, 12 December, 1919, 
according to law and the provision of said act, in said Snow Hill Town- 
ship, at the usual voting place at Snow Hill, upon the said proposition to 
subscribe a sum not exceeding $100,000 for said first mortgage bonds.” 
Thereafter an election was duly held in Snow Hill Township on Fri- 
day, 12 December, 1919. The canvassing board reported that there were 
two hundred and fifteen registered voters, and further, that there were 
cast “For subscription” one hundred and seventy-three votes, and 
“Against subscription,” three votes. On 4 February, 1924, the board 
of commissioners duly passed a resolution declaring that “the one hun- 
dred thousand of Snow Hill Township bonds, voted 12 December, 1919, 
are fully authorized, and the said election was duly and properly held, 
and the said bonds shall now be prepared and issued in accordance with 
the law.” The resolution of the board recites that the Snow Hill Rail- 
way Company had offered to build said railway, and thereupon it was 
resolved “that the proposition submitted by the Snow Hill Railway 
Company for the said bonds at par and interest, is hereby accepted, and 
same ordered to be duly filed.” Thereafter, on 3 November, 1924, the 
commissioners duly passed a resolution that “$100,000 Snow Hill Town- 
ship public improvement bonds shall now be executed with the written 
signature of the chairman of this board and attested by the clerk with 
the county seal impressed on it, dated 1 September, 1924; . . . that 
said bonds shall be deposited in the Snow Hill Banking and Trust 
Company, . . . and held by said bank in escrow. . . . and 
shall be finally delivered to the order of said purchaser when the said 
railway has been completed and placed in operation, and the resolution 
determining such fact shall have been passed by the board.” In pursuance 
of the resolution bonds were executed and placed in escrow with the Snow 
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Hill Banking and Trust Company. Subsequently the National Bank of 
Snow Hill was duly appointed receiver of the Snow Hill Banking and 
Trust Company, which said receiver now holds said bonds. 

On 12 March, 1928, the commissioners of Greene County and a num- 
ber of taxpayers of Snow Hill Township instituted an action against the 
Snow Hill Railway Company, the National Bank of Snow Hill, receiver, 
and others, seeking to enjoin the said receiver from delivering said 
bonds or any proceeds thereof. 

After hearing the cause the trial judge entered judgment “that the 
defendant, National Bank of Snow Hill, receiver of Snow Hill Banking 
and Trust Company, is perpetually enjoined and restrained from de- 
livering to the Snow Hill Railway Company, . . . or to any other 
person the bonds described in the complaint.” It was further adjudged 
“that said bonds be delivered up by the said defendant, National Bank 
of Snow Hill, receiver of the Snow Hill Banking and Trust Company, 
to the clerk of the Superior Court of Greene County and by said clerk 
be marked canceled under the terms of this judgment.” 

From the foregoing judgment both parties appealed. 

The plaintiffs appealed for the reason that the judgment rendered 
“failed to expressly declare that any attempted issuing of any bonds 
heretofore upon the face of the whole record . . . was unauthorized 
and a nullity.” 


L. V. Morrill and Cowper, Whitaker & Allen for plaintiffs. 
Fuller, Reade & Fuller, John Hill Paylor and J. Paul Frizzelle for 
defendants. 


Brogpren, J. Three questions of law are presented by the record: 

1. Did the commissioners of Greene County have the power to issue 
the bonds in controversy ? 

2. Was the power properly exercised ? 

3. Are the bonds valid? 

As the bonds were not issued for a necessary expense of a township, 
the power of the commissioners to issue them depended upon valid legis- 
lative authority and a vote of the people as contemplated by law. Hen- 
derson v. Wilmington, 191 N. C., 269, 182 8. E., 25; Herring v. Dixon, 
122 N. C., 420, 29 S. E., 368; Tate v. Commissioners, 122 N. C., 812, 
30 S. E., 352. 

An election was duly held on 12 December, 1919. No attack is made 
upon the regularity of this election. However, an attack is made upon 
the special legislative authority, empowering the commissioners to call 
the election and issue the bonds. The legislative authority is contained 
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in chapter 403 of Public-Local Laws of 1917, ratified 27 February, 1917, 
and in chapter 89 of Public-Local Laws, Extra Session, 1924, ratified 
21 August, 1924. 

The act of 1917 is assailed upon four distinct grounds: 

(a) That the bonds contemplated were the bonds of Greene County 
and not those of Snow Hill Township. 

(b) That no specific sum was mentioned therein. 

(c) That the bonds were to be delivered to the Railway Company 
when the railroad shall have been completed and put in oferation, and in 
addition, when the railroad delivered to the board of commissioners its 
bonds secured by first mortgage upon its property. The plaintiffs con- 
tend that the railroad, when completed, would engage in interstate com- 
merce and, as 1t had no authority so to do, no valid delivery of the bonds 
could be made. 

(d) That the act is unconstitutional by reason of the provisions of 
section 4 thereof to the effect “that all taxes levied upon the said rail- 
road properties, when the said extension shall have been completed, shall 
be paid to the treasurer of Greene County and by him expended in pay- 
ing the interest coupons and sinking fund hereinbefore provided for.” 

Chapter 89 of Public-Local Laws, Extra Session, 1924, is a curative 
act and ostensibly designed to supplement the act of 1917, and purports to 
validate the bonds. The act of August, 1924, provides that the bonds 
“shall be issued in the name of Snow Hill Township by the board of 
county commissioners of Greene County as agents of Snow Hill Town- 
ship, in the amount of $100,000, . . . tobe known as the Snow Hill 
Township public improvement bonds, and to be in such further form and 
details as may be provided by the chairman and clerk of said board of 
county commissioners whose signatures thereto shall be conclusive de- 
termination of said form and detail.” 

The plaintiffs also attacked the curative act of 1924. It is perhaps 
pertinent to observe in the outset that the petition for the election, 
signed by one-fifth of the qualified voters of Snow Hill Township, ex- 
pressly provided that the amount of the bonds to be issued was not to 
exceed $100,000. The resolution of the county commissioners calling the 
election also stipulated that the election was to be held in order to de- 
termine whether or not Snow Hill Township would subscribe “a sum not 
exceeding $100,000.” It would appear that the expression “not exceed- 
ing $100,000” would be sufficiently specific. But, however that may be, 
the curative act expressly specifies $100,000 in bonds. The objection to 
the act of 1917 upon the ground that the bonds are issued by Greene 
County is also removed by the curative act of 1924, which provides that 
in issuing the bonds Greene County should act as agent for Snow Hill 
Township. Therefore, if the curative act 1s valid, the principles an- 
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nounced in Commissioners v. State Treasurer, 174 N. C., 141, 93 S. E., 
482, and in Commissioners v. Boring, 175 N. C., 105, 95 S. E., 48, 
would have no application. 

The general rule with respect to curative acts of the kind involved in 
this controversy is thus stated in Belo v. Commusstoners, 76 N. C., 489: 
“The competency of the Legislature to enact retrospective statutes, to 
validate an irregular or defective execution of power by a county cor- 
poration, is well settled. In St. Joseph Township v. Rogers, 16 Wall., 
644, the election at which the subscription was approved was held before 
the law authorizing the subscription, and the court there decided that this 
and all defective subscriptions of the kind may be ratified, where the 
Legislature could have originally conferred the power, and that such 
laws when they do not impair any contract or injurlously affect the 
rights of third persons are never objectionable. The ratification operates 
as a previous authority.” The principle thus announced has been cited 
with approval in many decisions of this Court. Leak v. Gay, 107 N. C.,, 
468, 12 S. E., 251; Hdwards v. Commissroners, 183 N. C., 58, 110 S. E., 
600; Jones v. Board of Education, 185 N. C., 308, 117 8. E., 37; Holton 
v. Mocksville 189 N. C., 144, 126 S. E., 326. Manifestly, the Legis- 
lature had the power originally to fix a specific amount of said bonds 
and to empower Greene County to act as agent for Snow Hill Township. 
No principle of law is called to the attention of the Court tending to 
establish the invalidity of the curative act. Therefore, the first two 
grounds of objection to the act of 1917 are removed by the curative act 
of August, 1924. 

The third ground of attack upon the act of 1917 refers to the de- 
livery of the bonds rather than to their validity. 

The fourth ground of attack is based upon section 4 of the act of 
1917, which provides “that all taxes levied upon said railroad proper- 
ties . . . shallbe . . . expended in paying the interest coupons 
and the sinking fund hereinbefore provided for.” This ground of attack 
cannot be sustained. The point has been expressly decided in Brown v. 
Commassioners, 100 N. C., 92,5 S. E., 178; Tate v. Commissioners, 122 
N. C., 812, 30 S. E., 352; Newell v. Green, 169 N. C., 462, 86 S. E., 
291. In the latter case the Court declares: “Even if this were a prop- 
erty tax and not a privilege tax or an exercise of the police power, the 
provision of the Constitution requiring uniformity applies to the levy 
of taxes and not to the distribution of the revenue derived therefrom.” 

The application of the principles of law pertinent to this controversy 
leads to the conclusion that the commissioners of Greene County had 
the power to issue the bonds, and that such power has been properly 
exercised. Therefore, it follows that the bonds are valid. 
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Attention is called to the fact that the act of 1917 provided that the 
bonds should be “in the sum of $100 each’; whereas, in fact, the bonds 
as issued have been issued in the sum of $1,000 each. It will be observed, 
however, that the curative act of 1924 provides that the signatures of the 
chairman and the clerk of the board “shall be conclusive determination 
of said form and details.” The denomination of the bonds, nothing else 
appearing, is a detail. 

The final inquiry 1s whether the bonds can be delivered to the railway 
company. .A companion case to this case is Brummatt, Attorney-General, 
v. R. R., ante, 381, in which action the Attorney-General brought a suit 
to forfeit the charter of Snow Hill Railway Company. This Court held 
that the Attorney-General had no power to invoke a forfeiture of the 
charter of Snow Hill Railway Company under the circumstances ap- 
pearing in the decision. The judgment of the trial court in requiring 
the bonds to be canceled was based entirely upon the proposition that 
the charter of the Snow Hill Railway Company had been forfeited and 
that the railroad, when completed, would engage in interstate commerce, 
contrary to law. The act of 1917, and the act of 1924 specified certain 
conditions under which the bonds may be delivered. Unless the Snow 
Hill Railway Company can comply with all statutory conditions, no 
valid delivery of the bonds can be made to it. This phase of the con- 
troversy, however, is not before us, and this opinion of the Court is con- 
fined exclusively to the questions of law discussed and decided herein. 

Reversed. 





A. L. OWENS v. E. D. CARSTARPHEN. 
(Filed 11 September, 1929.) 


1. Sales H a—In this case held: evidence did not show total failure of 
consideration in sale of bank stock. 


Where in an action on a note, the evidence tends to show that the con- 
sideration for the note was certain shares of bank stock and the promise 
of the payee to make the payer a director of the bank, and that the payer 
was made a director and, acting as such director, voted for and received 
dividends upon his stock, the execution of the note being admitted, upon 
the later insolvency of the bank the payer may not maintain the position 
that there was a total failure of consideration, and an instruction that the 
jury should answer the issue of indebtedness in favor of the defendant 
if they found the stock to be worthless is reversible error. 


2. Contracts D a—Party may not accept benefits of contract and at same 
time deny its validity. 
A party may not accept the benefits of a contract and at the same time 
deny its validity. 
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Appray by plaintiff from Devin, J., at July Term, 1929, of Wasu- 
mncron. New trial. 


Edward L. Owens and Zeb Vance Norman for plaintiff. 
Martin & Martin for defendant. 


Per Curram. The plaintiff brought suit to recover the amount alleged 
to be due on a negotiable promissory note in the sum of $250 executed 
and delivered to him by the defendant on 14 January, 1920, payable 
1 January, 1921, for the purchase of two shares of stock in the Bank of 
Plymouth. The defendant admitted the execution of the note, but 
alleged that the bank was insolvent and the stock worthless when the 
note was signed and the certificate of stock received, and pleaded total 
failure of consideration in bar of the plaintiff’s recovery. His Honor 
instructed the jury to answer the issue of indebtedness in favor of the 
defendant if they found that the stock was worthless at the time of the 
transaction, and that there was in this respect a failure of consideration. 
To this instruction the plaintiff excepted. 

The plaintiff testified that in January, 1920, the Bank of Plymouth 
was in his opinion as solvent as any bank; that it had no bad paper; 
that its assets were good, and that its stock was worth more than the 
purchase price. 

The bank and another were consolidated in 1922 under the name of 
the United Commercial Bank, for which a receiver was afterwards ap- 
pointed. 

According to the defendant’s testimony the consideration for the note 
was the stock he purchased and the plaintiff’s promise to make him a 
director of the bank. A week after the note was executed the plaintiff’s 
promise was fulfilled, and the defendant served as a director for two 
years thereafter. During each year he voted for and received a divi- 
dend of six per cent on his stock. He testified, “I helped declare these 
dividends and received my part; the board of directors of which I was 
one paid a dividend one year on something worthless.” 

True, the defendant says that after two years he found the stock was 
worthless when he gave the note; but according to his own testimony it 
was not without value, for he received annual dividends of several 
dollars each. If the dividends were permissible the investment was a 
good one; if not permissible the defendant, in his capacity as director 
should have known it, and in either event he cannot be permitted to 
accept the benefits of his contract and at the same time deny its validity. 
Particularly is this true when as he admits he paid interest on his note 
for six years—four years after his alleged discovery that the stock was 
worthless. Moreover, the promise of a place on the board of directors 
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held out the “thought of a big job,” as he said; and if the “job” was not 
as great as anticipated the fact remains that a promise for a promise is 
itself a consideration. 

The question of a partial failure of consideration seems not to have 
been considered. We do not intend to intimate that it would or would 
not have been a defense pro tanto. C.S., 3008. There must be a 

New trial. 





W. E. HARRELL y. I. A. TRIPP ET At. 
(Filed 18 September, 1929.) 


1. Trial E c—Instructions that omit contention of defense supported 
by evidence held erroneous. 


Where, in an action in claim and delivery involving the title to an auto- 
mobile, there is evidence tending to show that the plaintiif bought the car 
for himself and per contra that he made a gift of the car to the two 
daughters by delivering the car with intent to pass title either to their 
father for them or to them direct, an instruction that limits the defense 
to the evidence to the effect of an immediate delivery by the father to his 
daughters and deprives the defendant of their defense upon the second 
phase thereof of the gift direct to the daughters is reversible error. 


2. Gifts A a-—dActual or constructive delivery with present intent to pass 
title necessary to gift inter vivos. 
To constitute a gift of personal property inter vivos there must be 
actual or constructive delivery of the thing given with the present intent 
to pass the title to the donee. 


3. Replevin G a—The correct form of judgment for plaintiff in action 
in claim and delivery. 

Where the defendant in claim and delivery replevies the property, giv- 
ing bond for the retention to cover toss in the aetion, the form of the 
judgment against him should require the delivery of the property with 
damages for its detention and costs and against the surety on the bond 
for damages and costs within the amount of the penalty thereon, or, in 
the event that delivery of the property cannot be had, for the value at 
the time of its wrongful detention with interest us damages therefrom, 
and costs, and likewise against the surety within the penalty of the bond, 
the surety to be discharged upon such payment. 


AppEaL by defendants from Cowper, Special Judge, at Special March 
Term, 1929, of Bertie. 

Action in claim and delivery to recover the possessicn of one Ford 
coupe, Engine No. 11710751. The property was seized by the sheriff, 
but before its delivery to the plaintiff, the defendant, I. A. Tripp, re- 
plevied and retained possession thereof by giving bond as required by 
law, with H. P. Sewell as surety. 
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Plaintiff contends that he bought the car in question and loaned it to 
I. A. Tripp for the use of his two daughters. The defendants, on the 
other hand, contend that the plaintiff bought the car and gave it out- 
right to Estelle and Elizabeth Tripp. 

It is conceded that the plaintiff took I. A. Tripp along with him when 
he purchased the car and permitted or requested the said Tripp to drive 
it home, the plaintiff preceding him in his Buick automobile. When 
they arrived at the Tripp home, Estelle Tripp testifies that the plaintiff 
said: “There is the car; get in and take a ride.” She further testified: 
“Mr. Harrell stayed while Elizabeth, father and I went to ride. We 
kept the car five or six weeks before this action was begun.” 

It is suggested that the plaintiff wished to marry one of the young 
ladies at the time he purchased the car and had her father drive it 
home, but, failing in this, he now desires to repossess it. Tutle to the 
car, at the time 1t was purchased, 10 July, 1925, was issued in the name 
of I. A. Tripp. Another certificate of title was issued to the plaintiff 
for the same car on 28 July, 1925, without the first being surrendered or 
canceled. 

The jury answered the issue of ownership in favor of the plaintiff and 
fixed the value of the car at $550. Judgment on the verdict for plaintiff 
with the following provision inserted therein: “And it appearing that 
the value of the said car has been fixed at the sum of $550 on the day 
of seizure of the same, it is further considered and adjudged that plain- 
tiff, W. E. Harrell, recover of I. A. Tripp and H. P. Sewell, surety upon 
the replevy bond, the sum of $550 with interest thereon from 18 July, 
1925, and the costs of this action to be taxed by the clerk of this court.” 
Exception by defendants. 

The defendants appeal, assigning errors. 


Gillam & Spruill and Winston & Matthews for plaintiff. 
L. W. Gaylord and J. A. Pritchett for defendants. 


Stacy, C. J., after stating the case: The validity of the trial is called 
in question by a number of exceptions and assignments of error, but 
consideration of them seriatim is omitted, as we deem it necessary to 
award a new trial for error in the following instruction on the issue of 
ownership, which forms the basis of one of the defendants’ exceptive 
assignments of error: 

“The court further charges the jury that if the jury shall find from 
the evidence that the plaintiff permitted Mr. Tripp to drive the car to 
his home, but that he did not either by words or by unequivocal conduct, 
authorize the father to deliver the said car to his daughters, and that 
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the said car was not immediately upon the surrender of the same to Mr. 
Tripp, placed in the possession of or control of the daughters, then the 
jury will answer the first issue, Yes.” 

The vice of this instruction les in the fact that it requires an undue 
immediacy of delivery on the part of Mr. Tripp to his daughters, and 
further deprives the defendants of their contention, based on the testi- 
mony of Estelle Tripp, that delivery of the car was made direct to the 
feme defendants by the plaintiff himself. The position of the defend- 
ants that the instruction is unduly restrictive of their evidence would 
seem to be well taken. 

The decisions in this jurisdiction are to the effect that, to constitute 
a valid gift of personal property inter vivos, there must be an actual or 
constructive delivery of the thing given with the present intent to pass 
the title to the donee. Handley v. Warren, 185 N. C., 95, 116 8. E., 
168; Patton v. Heath, 190 N. C., 586, 130 S. E., 500; Thomas v. 
Houston, 181 N. C., 91, 106 S. E., 466. “To constitute a valid gift 
unter vivos there must be an intention to give and a delivery to the 
donee, or to some one for him, of the property given.” Harris Banking 
Co. v. Miller, 1 L. R. A. (N. S.), 790. See, also, Parker v. Mott, 181 
N. C., 435, 107 S. E., 500 and cases there cited. 

It would also seem that the form of the judgment as pointed out in 
Trust Co. v. Hayes, 191 N. C., 542, 1382 8. E., 466, should be “for the 
possession of the property, or for the recovery of the possession, or for 
the value thereof in case a delivery cannot be had, and damages for the 
detention” (C. S., 610), plus costs, with the further provision that the 
plaintiff recover of the surety on the defendant’s replevy bond the full 
amount of such bond, to be discharged, first, upon the return of the 
property and the payment of the damages and costs recovered by the 
plaintiff; or, second, if a return of the property cannot be had, upon the 
payment to the plaintiff of such sum as may be recovered against the de- 
fendant for the value of the property at the time of its wrongful taking 
and detention, with interest thereon as damages for such taking and 
detention, together with the costs of the action, the total recovery against 
the surety in no event to execed the penalty of the bond. Polson v. 
Strickland, 193 N. C., 299, 1386 S. E., 873. 

T’or the errors, as indicated, a new trial must be awarded; and it is 
so ordered. 

New trial. 
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M. B. STONE v. SEABOARD AIR LINE RAILWAY COMPANY. 
(Filed 18 September, 1929.). 


1. Appeal and Error G b—Exceptions not discussed in briefs are deemed 
abandoned on appeal. 


Assignments of error based on exceptions to instructions which are not 
discussed in the brief filed in the Supreme Court are taken to be aban- 
doned on appeal under Rule 28. 


2. Railroads D b—where railroad knowingly permits use of crossing by 
public it owes the duty to keep such crossing in reasonably safe con- 
dition. 

Where a railroad company has knowingly permitted automobiles and 
other vehicles to cross its right of way for a long period of time at a 
certain road crossing, from one public highway to another, it owes the 
duty to keep such crossing in a reasonably safe condition whether the 
crossing was constructed by the railroad company or not, and it is liable 
in damages for injuries proximately caused by its negligent failure to 
do so. C. S., 8449. 


3. Same—lIn this case held evidence of railroad’s negligent failure to 
keep crossing in reasonably safe condition sufficient to be submitted 
to the jury. 

Where a railroad company has knowledge that automobiles and other 
vehicles huve been accustomed to cross its tracks at a certain roadway, 
for a long period of time, it owes the duty to keep the crossing in reason- 
ably safe condition for this purpose, and where there is evidence tending 
to show that the public had so crossed at this place for a long period of 
time and that the railroad company had left a hole on its right of way 
which caused plaintiff's automobile to get stuck and consequently struck 
by defendant’s train, without fault or negligence on plaintiff’s part, the 
question of defendant’s actionable negligence is for the jury under cor- 
rect instructions from the court. 

4. Appeal and Error E h—Where cause has been tried on one theory in 
lower court appellant is confined to that theory on appeal. 

Where a running train of defendant railroad company has injured the 
plaintiff’s automobile by a collision with it at a grade crossing, and the 
sole controverted matter on the trial in the Superior Court related to the 
question of defendant’s negligence in failing to stop its train in time to 
have avoided the injury, the railroad company may not on appeal assume 
the position that it is not liable upon a different theory not controverted 
on the trial in the lower court. 


AppraL by defendant from Barnhill, J., at March Term, 1929, of 
Vance. No error. 

Action to recover damages resulting from injuries to plaintiff’s auto- 
mobile, caused by the negligence of defendant in failing to exercise due 
care (1) to maintain a public crossing which passes over its track, in a 
reasonably safe condition, and (2) to stop its train before it struck and 
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injured the automobile, which by reason of the defective condition of 
said crossing, plaintiff was unable to drive off or move from said track, 
in time to avoid the injury. 

The issues submitted to the jury were answered as follows: 

1. Was the plaintiff’s property damaged by the negligence of the de- 
fendant, as alleged? Answer: Yes. 

2. If so, did plaintiff by his own negligence contribute to his injury 
and damage? Answer: No. 

3. What damages, if any, is plaintiff entitled to recover? Answer: 
$1,500. 

From judgment on the verdict defendant appealed to the Supreme 
Court. 


Perry & Kittrell for plainteff. 
J. H. Bridgers and Murray Allen for defendant. 


Connor, J. It is not contended by defendant on this appeal that there 
was error in the trial of this action with respect to the allegation that 
defendant was negligent in failing to exercise due care to stop its train, 
and thus avoid the injury to plaintiff’s automobile, which was on de- 
fendant’s track when it was struck and injured by defendant’s train. 
The evidence in support of this allegation, although contradicted by 
evidence offered by defendant, was submitted to the jury under instruc- 
tions which are free from error. Assignments of error based on excep- 
tions to these instructions are not discussed in defendant’s brief, filed in 
this Court. They are therefore taken as abandoned on this appeal. 
Rule 28. 

Defendant contends, however, that there was error in the trial with 
respect to the allegation that defendant was negligent in failing to exer- 
cise due care to maintain in a reasonably safe condition the crossing over 
its track, on which the automobile was standing when it was struck and 
injured by defendant’s train. All the evidence tended to show that the 
crossing was defective, in that there was a hole on the right of way, just 
beyond the cross-ties, and that this hole was not discovered by plaintiff 
before the wheel of his automobile dropped into it, causing the running- 
board of his automobile to rest upon the ground. Plaintiff was unable to 
drive his automobile off the track, or to move it therefrora before it was 
struck and injured by defendant’s train, which appeared after plaintiff 
had driven upon the crossing. 

In his complaint plaintiff alleged that the crossing was a public cross- 
ing. This allegation was denied by defendant in its answer. All the 
evidence tended to show that the crossing had been in existence for 
many years; that it was used generally by the public, and that defendant 
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knew of its existence. There was no evidence tending to contradict the 
evidence to the effect that it was a public crossing. Plaintiff knew when 
he drove his automobile on the crossing that it had been used for many 
years by the public for the purpose of passing over defendant’s track, 
from the public road on one side of the track to the State highway on the 
other side. 

The court instructed the jury in effect that upon all the evidence it 
was the duty of defendant to exercise due care to maintain the crossing 
on which plaintiff’s automobile was standing when it was struck and 
injured by defendant’s train in a reasonably safe condition, and that if 
defendant failed to perform this duty, and such failure was the proxi- 
mate cause of the injuries to plaintiff’s automobile, defendant was liable 
for damages resulting from the injuries. 

Defendant contends that there was prejudicial error in this instruc- 
tion, for that it is assumed therein that the crossing on which plaintiff’s 
automobile was standing when it was struck and injured, is a public 
crossing, whereas the allegation in the complaint to that effect is denied 
in the answer. In view of the fact that all the evidence was to the 
effect that the crossing is a public crossing, and that on the trial de- 
fendant did not controvert this evidence, defendant’s contention cannot 
be sustained. Defendant’s evidence was directed altogether to support 
its contention that it was not negligent in failing to stop its train before 
it struck and injured the automobile. There was apparently no con- 
troversy as to the character of the crossing, or as to its defective con- 
dition. 

The duty of a railroad company with respect to the maintenance of a 
crossing over its track, where its track has been constructed over an es- 
tablished road or highway, whether public or private, is well settled. 
The duty is prescribed by statute, C. S., 3449, and has been recognized 
and enforced by this Court in numerous decisions. In Goforth v. R. Rf., 
144 N. C., 569, 57 S. E., 209, it is said: “It is just that crossings neces- 
sitated by the construction and operation of a railroad should be kept 
in a safe condition by it.” As the crossing is on the railroad company’s 
right of way, no one except the company has the right to enter upon the 
crossing for the purpose of repairing the same. 

It is immaterial whether the company constructed the crossing or not. 
If, with its knowledge and implied consent, the public has used the 
crossing over its track and right of way for many years, for the purpose 
of passing from a public road on one side of the track to a pubhe road 
on the other side, in automobiles or other vehicles, the company owes to 
those who thus use the crossing the duty to exercise due care to main- 
tain the crossing in a reasonably safe condition. Bradley v. &. R., 126 
N.C., 735, 36 8. E., 181. The company cannot be held liable, of course, 
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as an insurer; it is, however, Hable for negligence with respect to the 

condition of the crossing on its right of way. It can relieve itself of 

liability by closing the crossing, where the public has acquired no right 

to use it. So long, however, as it permits the public to use the crossing, 

it must respond in damages caused by its negligence in failing to exercise 

due care to maintain the crossing in a reasonably safe condition. There is 
No error. 





NETTIE COWEN vy. GABRIEL WILLIAMS er ux. 
(Filed 18 September, 1929.) 


1. Bills and Notes A a—Seal on promissory note imports consideration. 


Where a husband and wife execute a promissory note under seal secured 
by a mortgage on lands, the seal affixed thereto imports that a good and 
sufficient consideration had been given for it, and in an action against 
them by the holder of the note in due course the defense of nudum pactum 
is not available to the wife. 


AprreaL by plaintiff from Moore, Special Judge, at April Special 
Term, 1929, of Martin. 

Civil action to recover on a promissory note and to foreclose deed of 
trust given to secure payment of said note. 

On 8 March, 1921, Gabriel Williams and wife, Lucey Williams, to- 
gether with others, executed and delivered their joint promissory note 
for $1,921.65, due and payable on or before 8 November, 1922, to J. L. 
Hassell & Co., and to secure the payment of same, executed a deed of 
trust on a tract of land in Martin County. 

The plaintiff is a holder in due course of said note, which is under 
seal, and is seeking to forclose the security and enforce collection of said 
note. 

Lucy Williams contends that the note is without consideration as to 
her, and denies ability on this ground. 

On this phase of the case, the trial court instructed the jury as 
follows: 

“The defendant contends that you ought to be satisfied by the pre- 
ponderance or greater weight of the evidence that Lucy Williams was 
only the wife of Gabriel Williams; that she had no interest in this land 
except such dower right as she may have and that she got no benefit from 
the execution of the note; contends that you ought to be satisfied from 
this evidence and by its greater weight and answer that issue ‘No’; that 
she is not lable for the sum due on the note. . . . The burden is 
on her to satisfy you by the greater weight or preponderance of the evi- 
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dence before you can answer it no. If she has so satisfied you, it would 
be your duty to answer it ‘No.’ Otherwise, you would answer it ‘Yes.’ 
Exception by plaintiff. 

From a verdict and judgment relieving Lucy Williams from any and 
all liability on the note, the plaintiff appeals, assigning errors. 


B. A. Critcher for plaintcff. 
No counsel appearing for defendants. 


Sracy, C. J., after stating the case: It would seem that the plea of 
nudum pactum is not open to the defendant, Lucy Williams, as against 
the plaintiff, who is a holder in due course of the note sued on. Hence 
the instruction, above set out, which forms the basis of one of the plain- 
tiff’s exceptions, we apprehend, should be held for error. pone v. 
Howard, 94 N. C., 27. 

A note under eu imports consideration, and it is presumed from the 
use of a seal, that the consideration is good and sufficient. Harrell v. 
Watson, 638 N. C., 454; Wester v. Batley, 118 N. C., 1938, 24 8. E., 9; 
Moose v. Crowell, 147 N. C., 551, 61 S. E., 524; Burriss v. Starr, 165 
N. C., 657, 81 8. E., 929. See, also, Barbee v. Barbee, 108 N. C., 581, 
13 8. E., 215. 

For the error, as indicated, a new trial must be awarded; and it is so 
ordered. 

New trial. 





S. L. ARRINGTON, ApMINISTRATOR OF MAMIE MORGAN, v. TOWN OF 
PINETOPS AND HOOKERTON TERMINAL COMPANY; ann MANDY 
MURPHY y. TOWN OF PINETOPS AND HOOKERTON TERMINAL 
COMPANY. 

(Filed 18 September, 1929.) 


1. Electricity A a—Company transmitting electricity must use care com- 
mensurate with danger therefrom. 

A company engaged in the transmission of deadly electric currents by 
wires strung on poles is held to a high degree of care in the maintenance 
of this equipment commensurate with the danger, and its failure in this 
duty renders it liable in damages for injuries proximately caused thereby. 


2. Electricity A d-——Evidence that third person impaired power line and 
left it in dangerous condition sufficient to be submitted to jury in 
this case. 

Where there is evidence tending to show that a company authorized to 
do so entered on land upon which power lines were maintained, and ex- 
cavated sand and gravel therefrom, and in so doing, undermined one of 
the poles upon which transmission wires were strung so that the pole 
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slipped down until the wires hung about five feet from the ground at a 
place where it could be reasonably anticipated injury would likely result. 
and that the company left the wires in this dangerous condition, and that 
a child caught hold of one of the wires and was killed trereby: Held, the 
evidenee was sufficient to take the case to the jury upon the issue of the 
defendant’s actionable negligence. 

3. Electricity A c—In this case held: evidence of failure of town to keep 
its power line in reasonable repair sufficient to be submitted to the 
jury. 

Where an incorporated town owns and maintains its own poles and 
wires for the transmission of electricity from another town from which it 
buys its power, and there is conflicting evidence that it permitted one of 
its poles carrying a high voltage wire to remain for a month or more 
fallen so that the wire hung only five feet from the ground, the question 
of whether the town, in the exercise of due care, should have discovered 
and made the necessary repairs is for the jury, and is properly submitted 
to them upon the issue of its secondary liability for the negligent killing 
of the plaintiff's intestate in an action against the town and the company 
impairing the power line. 

4. Electricity A b—In this case held: defendants may not a.void liability on 
ground that intestate killed by power line was trespasser. 


Where the defendants in an action for the negligent killing of plaintiff's 
intestate are guilty of negligence proximately causing the injury, in im- 
pairing and failing to properly maintain a power line, they may not avoid 
liability on the ground that plaintiffs intestate was a trespasser when the 
father of the plaintiff's intestate rented and eultivated a field eleven 
steps from the power line, and his child was killed by coming in contact 
with a wire permitted to remain five feet from the ground, the doctrine 
of attractive nuisances applying under the facts of this case. 


Cryin action, tried before Small, J., at April Term, 1929, of Envex- 
COMBE, 

The evidence tended to show that John R. Pitt owned certain land 
in Edgecombe County, and on 23 May, 1922, conveyed to the town of 
Pinctops a right of way across his land for the purpose of crecting a 
transmission line. This deed was recorded on 8 Decemoer, 1926. The 
town of Pinetops purchased electric power from the town of Tarboro, 
and in order to convey said power from Tarboro to Pinetops, erected a 
power line consisting of poles and wires. The line carried thirteen 
thousand volts of electricity, but this voltage was “stepped down” at 
Pinctops to twenty-three hundred volts. The poles carrying the power 
were from thirty-five to thirty-seven feet in height and were erected on 
top of the bank of a “pretty deep cut” on the right of way of the East 
Carolina Railway Company. On or about 17 June, 1926, Pitt, the 
owner of the land, entered into an agreement with the Hookerton Ter- 
minal Company by the terms of which the said company was authorized 
to remove sand and gravel from the area on which the poles were situ- 
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ated. There was further evidence that Louis Morgan, father of the 
plaintiff, Mamie Morgan, rented a crop from Pitt for the year 1926, and 
was cultivating cotton in a field bordering the transmission line. The 
edge of Morgan’s cotton field was only eleven steps from the power line. 
There was further evidence tending to show that prior to 6 December, 
1926, the Hookerton Terminal Company, in excavating sand and gravel, 
had undermined one of the poles of said transmission line, which caused 
the pole to drop down into the excavation, leaving the wires thereon 
from five to seven feet above the ground on the top of the embankment. 
On 6 December, 1926, Mamie Morgan, a child about twelve years and 
ten months old, went into the woods adjoining the field of her father. 
Coming back from the woods to her work in the field she stopped at the 
pole in controversy, apparently looking over the embankment into the 
sand pit below. 

The half sister of the deceased, the only eye witness, gave the follow- 
ing narrative: “We came back from the woods and passed by the pole 
coming back about a yard from it; we stopped and were looking at the 
sand digger; it was not working. I didn’t see anybody on it; we didn’t 
stay there long; I turned around and was coming back to the field and 
missed Mamie; when I turned to go back to the field is when I missed 
Mamie; I heard a roaring; I hollered and called Gus and looked around. 
I saw Mamie standing there; she couldn’t get away; her right hand up 
above her head; she was not so far from the edge of that place; I don’t 
think she was standing on her tiptoes, the best I can remember her hand 
that was sticking up was touching the wire. I had my back to her and 
turned around and saw her, and she was standing on the ground, had one 
hand up above her head on the wire; she didn’t stay there long. I 
screamed and called Gus and Mandy, and Mandy pulled Mamie away, 
and the wire slung her off. She lay flat on her back on the ground. 

We walked straight under the wire and looked over the embank- 
ment; I peeped over there.” 

Apparently Mamie Morgan was killed instantly. 

The other plaintiff, Mandy Murphy, sister of Mamie Morgan, testified 
that she heard hollering and looked and saw her sister Mamie on the 
wire. She said: “I ran there to pull her away, and when I was pulling 
her away the electricity from her drew me to the pole. I don’t remem- 
ber anything else that happened because I was speechless, and when I 
came to I was at the house. I felt just like somebody dead, and my left 
foot and right hand were burned.” 

There was testimony that from the point where the pole rested on the 
top of the bank to the wires was about five feet. There was also testi- 
mony to the contrary. There was also evidence tending to show that the 
pole had been in the condition described by witnesses from about 16 
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October, 1926. There was also strong testimony offered by the defend- 
ants to the effect that the pole had been inspected a few days before the 
death of Mamie Morgan, and that it was then standing and had not been 
undermined. 

The cases were consolidated, and issues of neghgence, contributory 
negligence, and primary and secondary liability were suomitted in both 
cases. The jury answered all the issues in favor of plaintiffs, awarding 
$1,500 damages in the death case and $250 damages in the case of Mandy 
Murphy. The verdict also established primary liability against the de- 
fendant, Hookerton Terminal Company, and secondary hability against 
the town of Pinetops. 

From judgment upon the verdict both defendants appealed. 


Battle & Winslow for plaintrff. 

Henry C. Bourne for Hookerton Terminal Company. 

Albion Dunn, H. H. Phillips and J. L. Bridgers for Town of Pine 
tops. 


Brocpen, J. The plaintiffs seek to recover damages from both de- 
fendants upon two theories: 

1. That the defendant, Hookerton Terminal Company, negligently 
excavated around the pole, causing it to slip into the cut and thus leaving 
the wires, carrying an enormous voltage, only five feet above the ground 
and adjacent to a cultivated field. 

2. That the town of Pinetops was negligent in not discovering the 
condition of said pole and permitting it to remain in a dangerous situa- 
tion for an unreasonable length of time. 

In Hllis v. Power Co., 193 N. C., 357, 187 S. E., 168, it is declared: 
“that electric power is an industry-producing agency, and the hydro- 
electric development has been one of the greatest factors in the State’s 
progress, and especially its industrial expansion. Every legitimate en- 
couragement should be given to its manufacture and distribution for use 
by public utility corporations, manufacturing plants, homes, and else- 
where. On the other hand, the highest degree of care should be re- 
quired in the manufacture and distribution of this deadly energy and 
in the maintenance and inspection of the instrumentalities and appli- 
ances used in transmitting this invisible and subtle power.” 

The principles of law creating lability have been declared and re- 
iterated in many decisions of this Court. Harrington v. Wadesboro, 
153 N. C., 487, 69 S. E., 399; Ferrell v. Cotton Mulls, 157 N. C., 528, 
73 §. E., 142; Ferrell v. R. R., 172 N. C., 682, 90S. E., 893; Graham v. 
Power Co., 189 N. C., 382, 127 8. E., 429; Helms v. Power Co., 192 
N.C., 784, 136 8. E., 9; Hillis v. Power Co., 193 N. C., 357, 187 S. E., 
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163; Ramsey v. Power Co., 195 N. C., 788, 143 8S. E., 861; Murphy v. 
Power Co., 196 N. C., 484, 146 8. E., 204. In Graham v. Power Co. 
this Court approved the rule of liability announced by the Court of 
West Virginia in Love v. Virginia Power Co., 86 W. Va., 393. The 
rule is thus stated: “A company maintaining an electric line, over which 
a current of high and dangerous voltage passes, in a place to which it 
knows or should anticipate others lawfully may resort for any reason, 
such as business, pleasure, or curiosity, and in such manner as exposes 
them to danger of contact with it by accident or inadvertence, is bound 
to take precaution for their safety by insulation of the wire or other 
adequate means.” The principle underlying the rule is to the effect 
that, when any person undertakes the performance of an act which, if 
not done with eare and skill, will be highly dangerous to other persons, 
known or unknown, the law imposes as a public duty the obligation to 
exercise such care and skill. Ferrell v. R. R., 172 N. C., 682. Again in 
Helms v. Power Co., 192 N. C., 784, this Court declared: “Electric com- 
panies are required to use reasonable care in the construction and main- 
tenance of their lines and apparatus. The degree of care which will 
satisfy this requirement varies, of course, with the circumstances, but it 
must always be commensurate with the dangers involved, and where the 
wires maintained by a company are designed to carry a strong and 
powerful current of electricity, the law imposes upon the company the 
duty of exercising the utmost care and prudence consistent with the 
practical operation of its business, to avoid injury to those likely to 
come in contact with its wires.” 

Applying these principles to the case at bar, it is obvious that per- 
mitting an uninsulated wire, carrying thirteen thousand volts of elec- 
tricity, to remain only five feet from the ground, near a cotton field, 
where people are constantly at work, created a dangerous situation. 
Under such circumstances severe injury or death ought reasonably to 
have been anticipated. In effect the defendant, Hookerton Terminal 
Company, undermined a pole, causing it to slip down until high pow- 
ered wires were within five feet of the ground. To leave a live wire 
charged with deadly current in such condition was evidence of negli- 
gence to be submitted to the jury. 

The question as to whether the town of Pinetops, in the exercise of due 
care, should have discovered the condition of the wire and to have made 
the necessary repairs, was a question of fact for the jury. Certainly 
this Court cannot declare, as a matter of law, that the town of Pinetops 
was free from negligence under the facts and circumstances disclosed at 
the trial of the cause. 

The Hookerton Terminal Company insists that the little girl was a 
trespasser upon its property and that her administrator should not be 
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allowed to recover. The identical contention was made in the case of 
Ferrell v. R. R., 172 N. C., 682. The Court, however, in disposing of 
this defense, says: “It is undoubtedly the general rule taat a trespasser 
cannot maintain an action against the owner for negligent injuries re- 
ceived by reason of conditions existent upon the premises, but this is a 
principle growing out of and dependent upon the right of ownership and 
considered essential to their proper enjoyment.” . . 

Louis Morgan, father of plaintiff, testified that he rented the land 
up to the right of way of the railroad. If so, he and his children, in 
cultivating the cotton field, had a right to use the land, and the defend- 
ant, Hookerton Terminal Company, was charged with notice that these 
children were working in the field only eleven steps awa;y, and that they 
had a right to use the woods for any lawful purpose. While there was no 
pathway or walkway at the place where the pole was excavated, still 
these children, doubtless attracted by the machinery and sand pit, could 
not be reasonably held as trespassers in a legal sense because they came 
up to the bank out of curiosity and peeped over into the sand pit. 

No error. 





H. W. QUALLS v. THE FARMERS AND MERCHANTS BANK. 
(Filed 18 September, 1929.) 


1. Bills and Notes I c—Bank of deposit sending check in due course to 
its reputable correspondent bank for collection is not liable thereon. 


A bank receiving from the payee a check on a bank in a different town 
performs its duty by sending it for collection in due course to its reputable 
correspondent bank at or near the place of payment. 


2. Same—Bank in course of collection is agent of payee and not the bank 
of deposit. 


Where a bank receives from the payee a check drawn on a bank in a 
different town, and sends it in due course to its reputable correspondent 
bank, which sends it to an intermediate bank for collaction: Held, the 
bank in course of collection is the agent of the payee and not the bank 
of deposit, and the bank of deposit is not Hable to the payee for the negli- 
gence, if any, of the collecting bank. 


8. Same—Check received by drawee bank through the mail is payable by 
it by draft on another bank. 


Where the payee of a check drawn on a bank in a different town de- 
posits it for collection in a bank without requesting that payment by the 
drawee bank be demanded in cash, and in due course of collection the 
check is sent by the bank of deposit to its reputable co-:respondent bank, 
which in turn sends it to an intermediate bank for collection: Held, the 
check, being sent through the postoffice, is payable by the drawee bank 
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by its draft on its reserve funds in another bank, and the bank of deposit 
is not liable to the payee upon the ultimate nonpayment of the check 
beeause of the insolvency and nonpayment of the draft of the drawee 
bank. Public Laws of 1921, ch. 4, see. 39. 


4, Same—Bank of deposit not liable for failure to give prompt notice of 
nonpayment of check when damages are not shown to have resulted 
therefrom. 


The failure of the bank of deposit to promptly notify the payee of the 
nonpayment of a check deposited by him will not subject the bank to 
liability in damages when no damages are shown to have resulted there- 
from. 


AppEaL by plaintiff from Barnhill, J., at March Term, 1929, of 
HALIFAX. 

Submission of controversy without action under C. §., 626, upon the 
following facts: 

1. The plaintiff is a resident of Halifax County, N. C., and the 
Farmers and Merchants Bank was a banking corporation under the 
laws of the State of North Carolina, with its principal place of business 
in Littleton, Halifax County, N. C. 

2. On or about 17 December, 1925, O. B. Taylor & Co., for value, 
drew its check on the Bank of Whitakers, a bank then doing business 
under the laws of the State of North Carolina, with its principal place 
of business in Whitakers, N. C., said check being in favor of Louis 
Lynch, and in the sum of $390.55, which said check was, in due course, 
for value, endorsed by the said Louis Lynch, to the order of H. W. 
Qualls. 

3. On 21 December, 1925, H. W. Qualls deposited said check for 
collection with said Farmers and Merchants Bank, using therefor a 
deposit slip furnished by said bank on which is the following notation: 
“All items are accepted at the depositor’s risk until we have received 
final actual payment. We assume no liability beyond due diligence in 
forwarding items to any bank or collection agency.” 

4. On said date, 21 December, 1925, the account of the said Qualls 
with said Farmers and Merchants Bank was duly credited with the 
amount of said check, to wit, the sum of $390.55; and that on the same 
date the said bank forwarded said check for collection to the First 
National Bank of Portsmouth, Virginia, a duly organized and acting 
bank, and the regular correspondent of the Farmers and Merchants 
Bank, which said check was received by said First National Bank of 
Portsmouth on 23 December, 1925. 

5. The First National Bank of Portsmouth, on 23 December, 1925, 
forwarded said check to the Merchants National Bank of Richmond, 
Virginia, which bank, on the next day received same and forwarded it 
to the Bank of Whitakers for payment. 
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6. On 80 December, 1925, the Bank of Whitakers sent to the Mer- 
chants National Bank of Richmond, Va., its draft oa the National 
Bank of Commerce of Norfolk, Va., in payment of seid item, which 
was duly presented and payment was refused because the Bank of Whit- 
akers did not have sufficient funds available with which to pay it. There- 
after, the First National Bank of Portsmouth, Virginia, charged back 
against the Farmers and Merchants Bank of Littleton, N. C., the amount 
of said check, and on 8 January, 1926, the Farmers and Merchants Bank 
of Littleton charged back said check against the account of the said 
H. W. Qualls. 

7. When said check was sent by the Merchants National Bank of 
Richmond to the Bank of Whitakers the Bank of Whitakers marked the 
same paid, and on the first of the following month returned said check 
to O. B. Taylor & Co., marked paid. 

8. On or about 17 December, 1925, the date on which said check was 
drawn, and continuously thereafter, on the books of the Bank of Whit- 
akers there was to the credit of the defendant, O. B. Taylor & Co., suff- 
cient balance with which to pay said check. 

9. During the times above mentioned, and ever since, the Bank of 
Whitakers was and is insolvent. 

10. H. W. Qualls has never been reimbursed on account of said check. 

11. The route selected for sending said check by the defendant was the 
usual and customary one. 

12. On 4 January, 1926, the Bank of Whitakers was closed by the 
Corporation Commission of North Carolina on account of its insol- 
vency. 

Upon these facts it was adjudged that the plaintiff recover nothing 
and that the defendant recover its costs. Affirmed. 


Joseph P. Pippin and Dunn & Johnson for plaintrff. 
No counsel contra. 


Apams, J. In Quarles v. O. B. Taylor & Company and the Farmers 
and Merchants Bank we held that as to Taylor & Company the check in 
controversy had been paid. 195 N. C., 318. The acticn is now prose 
cuted against the bank alone. 

In this appeal the first question is whether the plaintiff is entitled 
to prevail on the ground that one of the correspondent banks, the Mer- 
chants National Bank of Richmond, instead of demanding the cash, 
accepted the drawee’s check or draft on another bank which was not 
paid for want of funds. The question involves the legal relation sus- 
tained by the plaintiff, not only to the defendant, but to the correspond- 
ing banks to whom the check in controversy was sent in due course of 


N.C] FALL TERM, 1929. 444 


QUALLS v. BANK. 





the attempted collection; and with us, notwithstanding a divergence of 
views expressed by various courts, this relation has been definitely de- 
termined. We have adopted the Massachusetts rule, which is thus 
stated: When the first bank transmits the paper with proper instruc- 
tions to a reputable and proper agent, either in the place where the col- 
lection is to be made, or in the place nearest thereto where it has a cor- 
respondent or agent whom it deems fit to employ for the purpose of 
forwarding, it has done its duty, and is not responsible for the negligence 
of the correspondent or its agents. 1 Morse on Banks (6 ed.), sec. 274. 
Accordingly, in Bank v. Bank, 75 N. C., 534, Bynum, J., ated Pabens v. 
Mercantile Bank, 23 Pickering, 330, and quoted with approval this state- 
ment of the principle: “It is well settled that when a note is deposited 
with a bank for collection which is payable at another place, the whole 
duty of the bank so receiving the note in the first instance is seasonably 
to transmit the same to a suitable bank or other agent at the place of 
payment. And as a part of the same doctrine it is well settled that if 
the acceptor of a bill or promisor of a note has his residence in another 
place, it shall be presumed to have been intended and understood be- 
tween the depositor for collection and the bank that it was to be trans- 
mitted to the place of residence of the promisor,” . . . to which, in Bank 
w. Floyd, 142 N. C., 187, 191, the words “drawee or payer” are super- 
added. In the latter case there is a comprehensive discussion of the 
principle by Justice H. G. Connor, who said that Bank v. Bank, supra, 
had been recognized as controlling in this State and as sustained by the 
weight of authority “in other courts and the reason of the thing.” He 
also approved the proposition affirmed in Bank v. Bank, 71 Mo. App., 
451, that if a bank receives a paper for collection on a party at a distant 
place, the agent it employs at the place of payment is the agent of the 
owner and not of the bank, and if the bank selects a competent and relia- 
ble agent and gives proper instructions its responsibilities cease. 

In his brief the plaintiff admits we are committed to the Massachu- 
setts Rule, but he insists that our decisions supporting it should be over- 
ruled. Ags an exhaustive investigation of the authorities led to the con- 
clusion reached in Bank v. Floyd, supra, that is, that the rule is sus- 
tained both by reason and by the weight of judicial thought, we see 
no convincing reason for receding from the position which has been uni- 
formly upheld by this Court for more than half a century. See Anno- 
tation in 52 L. R. A. (N.S.), 608, and in 36 A. L. R., 1308. 

The Merchants National Bank of Richmond sent the check to the 
drawee bank; but if this could formerly have been negligence, as held in 
Bank v. Floyd, supra, and in Bank v. Trust Co., 172 N. C., 345, it 
would now be recognized as “due diligence” in view of the provisions 
of Public Laws 1921, ch. 4, sec. 39. It was so held in Bank v. Barrow, 
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189 N. C., 308, 309. The Merchants National Bank of Richmond was 
the agent of the plaintiff, and its liability to its principal, if any, would 
not be the liability of the defendant. Besides, as above suggested, under 
Public Laws 1921, ch. 20, the plaintiff’s check having been presented to 
the drawee through the postoffice was payable by the drawee on exchange 
drawn on its reserve deposits, in the absence of a contrary specification 
on the face of the check. The drawer did not on the face of the check 
demand payment in cash; nor was such demand made by the plaintiff as 
endorser. The plaintiff’s agent, the Merchants National Bank of Rich- 
mond, received just what it was authorized to accept. Braswell v. Bank, 
ante, 229. 

The second question is whether the defendant was negligent in failing 
promptly to notify the plaintiff of noneollection. The drawee was closed 
by the Corporation Commission on 4 January, 1926. It does not clearly 
appear when the defendant was notified that the First National Bank of 
Portsmouth had charged back to it the amount of the check; but it does 
appear that the defendant charged the amount against the account of 
the plaintiff on 8 January, 1926, and in the absence of specific evidence 
it is reasonable to infer that the plaintiff was immediately notified. In 
any event there is no evidence of loss sustained by the plaintiff by 
reason of the alleged delay. 

We concur with his Honor in the conclusion that the facts agreed dis- 
close no such negligence or want of due diligence on the part of the 
defendant as will subject it to lability in damages to the plaintiff. 
Judgment 

Affirmed. 





AULANDER BRICK COMPANY vy. ATLANTIC COAST LINE 
RAILROAD COMPANY. 


(Filed 18 September, 1929.) 


Railroads E a-—~Action on contract made with Director General of Rail- 
roads does not lie against railroad under facts of this case. 


A contract made with the Director General of Railroads during Federal 
control to the effect that the railroad would pay for a side track to plain- 
tiff’s manufacuring plant upon condition that the freight tonnage would 
amount to a certain quantity, which during Federal control it did not do, 
will not now lie against the railroad company operating its own road, the 
required tonnage being now the amount agreed upon, the agent designated 
by the President (U. 8S. Compiled Statutes, Cum. Sup. 1925, sec. 10071%4 
cc) not having been made a party to the action. 
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APppEAL by plaintiff from a judgment of nonsuit rendered by Cowper, 
Special Judge, at March Special Term, 1929, of Bertis. Affirmed. 


Winston & Matthews for plaintrff. 
AM. B, Gillam and McLean & Rodman for defendant. 


Per Curiam. The plaintiff brought suit for $750 alleged to be due 
by the defendant under a written contract executed by the plaintiff 
and the Director General of Railroads during the period of Federal 
control. The defendant denied hability and contended that it was not 
a party to the contract and that the plaintiff did not comply with the 
provisions of section ten, which is herein set out. At the close of the 
evidence the action was dismissed as in case of nonsuit and the plaintiff 
excepted and appealed. 

On 19 November, 1919, the plaintiff, a corporation engaged in the 
manufacture and sale of bricks, and the Director General of Railroads, 
operating the Atlantic Coast Line Railroad, entered into a written agree- 
ment for the construction, maintenance, use, and operation of a side- 
track at Aulander for the convenient conduct of the plaintiff’s business. 
Section 10 of the agreement is as follows: 

“Tt is hereby mutually agreed that if and when, during Federal con- 
trol of the railroad of the Atlantic Coast Line Railroad Company, there 
shall have been delivered to the shipper on or forwarded by the shipper 
from the sidetrack such a number of cars of carload freight yielding 
road haul revenue to the railroad as, at the rate of $2.00 per car, will 
produce a sum equal to the cost of the part of the sidetrack on the right 
of way or premises of the railroad between the switch point and the 
clearance point, said cost now being estimated at $750, then the railroad 
will refund to the shipper the cost of such part of the sidetrack, and 
thereafter such part of the sidetrack between the switch point and the 
clearance point shall be maintained by the railroad.” 

It was provided in the Transportation Act of 1920 that actions at law 
and suits in equity based on causes of action arising out of the posses- 
sion, use, or operation of the railroad of any carrier of such character 
us prior to Federal control could have been brought against such carrier, 
might, after the termination of Federal control, be brought against an 
agent designated by the President for such purpose. U. S. Compiled 
Sts., Cum. Sup., 1925, sec. 1007114 ce. 

The stipulated number of cars were not shipped by the plaintiff from 
the sidetrack during Federal control; nor did the plaintiff bring suit 
against the Director General or against the agent appointed by the 
President. Section 9 of the agreement, on which the plaintiff seems 
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chiefly to rely, must be construed in connection with section ten; and 
when so construed it is obvious that the duties referrec| to in section 9 
are those previously set out. Indeed, the “note” appended to section 
ten and made a part of the agreement shows that preceding provisions 
were made “subject to the provisions of paragraph 10 hereof.” The 
judgment is 


Affirmed. 





C. B. HASSELL y. AMERICAN PEANUT CORPORATION. 
(Filed 18 September, 1929.) 


Contracts F c—Refusal of trial court to submit instruction on counter- 
claim held erroneous under the facts of this case. 


Where, in an action on contract to recover the purchase price of a car- 
load of peanuts sold and delivered, the defendant sets up a counterclaim 
for damages for the failure of the plaintiff to ship three other carloads of 
peanuts under an alleged contract, the plaintiff contending that he was 
the agent for the purchase of the three carloads and not under contract 
to ship them: Held, under the facts of this case, it was error for the trial 
court to refuse to give the jury instructions upon the counterclaim so 
pleaded and proven. 


APPEAL by defendant from Small, J., at March Term, 1929, of 
MARTIN. 

Civil action to recover $1,212.08, the price of a carload of peanuts 
shipped to the defendant at Norfolk, Va., on 8 December, 1927, by the 
plaintiff who is a resident of Martin County, this State. 

The defendant admits liability for the peanuts in question, but sets 
up a counterclaim for $720 because of the plaintiff’s alleged failure to 
deliver three carloads of peanuts sold to the defendant in November, 
1927. The defendant tenders judgment for the differeace between the 
plaintiff’s claim and its counterclaim. 

Plaintiff denies liability for failure to deliver the three cars in No- 
vember, alleging that he purchased same as agent of the defendant and 
because of a rising market was not able to secure deliveries from those 
who agreed to sell to him. 

From a verdict and judgment in favor of the plaintiff and denying 
the defendant any recovery on its counterclaim, the defendant appeals, 
assigning errors. 


B. A. Critcher, A. R. Dunning and Ward & Grimes for plaintiff. 
Stanly Winborne and H, W. Stubbs for defendant. 
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Per Curram. Without detailing the evidence, or the long correspond- 
ence had between the parties, we are of opinion that a contract of sale 
for the three carloads of peanuts, as alleged by the defendant in its 
counterclaim, rather than one of agency, has been established and that 
the defendant is entitled to have the jury assess its damages for the 
breach of said contract. The court’s refusal so to instruct the jury 
was error. 

New trial. 





STATE v. PERCY MILLER. 
(Filed 25 September, 1929.) 


1. Arrest B a—Officer making arrest may use force apparently necessary 
for the purpose. 


An officer of the law in making an arrest is required to execute his 
warrant by overcoming force with such sufficient foree as is apparently 
necessary under the circumstances to comply with his duty at the time, 
and in so doing he is regarded in law as rightfully the aggressor. 


2. Homicide B a—Evidence of premeditation held ‘sufficient to sustain 
verdict of first degree murder in this case. 


Where there is evidence that the prisoner had been engaged in manu- 
facturing intoxicating liquors in violation of statute and had threatened 
to kill any officer who attempted to arrest him, particularly the deceased, 
and this threat was made known to the deceased, who was killed by the 
prisoner in a gun battle on the street while the deceased was attempting 
to arrest the prisoner under a valid warrant: Held, the evidence of de- 
liberation and premeditation is sufficient to sustain a verdict of guilty of 
murder in the first degree. 


38. Same—Voluntary intoxication to carry out premeditated murder does 
not mitigate the offense of first degree murder. 


Where one with a previously fixed purpose to kill an officer if the officer 
attempted to arrest him, voluntarily intoxicates himself to carry out his 
purpose, or deliberately brings on the difficulty when the officer attempts 
to arrest him under a valid warrant, and kills the officer according to his 
previously fixed design, the law will not mitigate the offense, but pro- 
nounces his crime murder in the first degree. 


4. Homicide A a—Premeditation and deliberation are the distinctive ele- 
ments of murder in the first degree. 


Murder in the first degree is the unlawful killing of a human being with 
malice and with premeditation and deliberation; while murder in the 
second degree is the unlawful killing of a human being with malice, the 
presence in one case of premeditation and deliberation being the distin- 
guishing difference between these two grades of an unlawful homicide. 
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5. Same—-Presumptions from use of deadly weapon and burden of show- 
ing premeditation necessary for first degree murder. 


The presumptions from the use of a deadly weapon in committing a 
homicide are that the killing was unlawful and that it was done with 
malice, which constitutes murder in the second degree, and in order for 
such homicide to constitute murder in the first degree the State must 
show beyond a reasonable doubt that it was done with premeditation and 
deliberation. C. 8., 4200. 


AppraL by defendant from Moore, Special Judge, May Term, 1929, 
of Bertie. 

Criminal prosecution, tried upon an indictment charging the defend- 
ant with a capital felony, murder in the first degree. 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by electrocution. 

Defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Phillip A. Escoffery for defendant. 


Stacy, C. J. There is evidence on behalf of the State tending to show 
that on Sunday afternoon, 10 February, 1929, the prisoner, Percy 
Miller, a colored man, shot and killed Patrick White, chief of police of 
the town of Windsor, Bertie County, while the latter, in the discharge 
of his duties as an officer, was attempting to arrest the prisoner or to 
prevent his forcible escape from custody. The defendant, on a number 
of occasions, sometimes when drinking and others when sober, and once 
while at a still, had threatened to kill any officer who attempted to arrest 
him, and several times the deceased was singled out as the object of his 
threats: “The first time the s-o-b policeman (Patrick White) arrests me, 
I am going to kill him.” <And again: “If Sheriff Whitg comes up here 
(to the still), I would shoot hell out of him.” Dewey Smithwick, know- 
ing that a warrant was out for the defendant, asked him “if they 
wouldn’t get him if he went around town now?’ His reply was: “I 
would like to see anybody try to arrest me. I will kill the first s-o-b 
that does.” These threats were communicated to the deceased. About 
eight or nine minutes before the homicide, the defencant was in the 
street, in front of Boone’s Cafe, apparently under the influence of an 
intoxicant, with a pistol in his hand, flashing it around, saying that he 
wanted to kill somebody—some s-o-b. There were no eye-witnesses to 
the homicide, but from the number of shots heard, the prisoner and the 
chief of police were apparently engaged in a gun battle, in the middle of 
the street, when the fatal shot was fired. The deceased was shot in the 
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heart and died instantly. His pistol was found four steps back of his 
body. A few minutes before the shooting, the officer was seen holding 
the defendant by the arm or shoulder, while the prisoner seemed to be 
in a resisting position. 

The prisoner, who testified that he was not drinking on the day in 
question, tendered a plea of murder in the second degree, but this was not 
accepted by the State. The appeal, therefore, presents the single ques- 
tion as to whether the evidence tending to show premeditation and de- 
liberation is sufficient to warrant a verdict of murder in the first degree. 
We think itis. S. v. McClure, 166 N. C., 321, 81 S. E., 458; 8. v. 
Durham, 141 N. C., 741, 53S. E., 720; S. ov. Kale, 124 N. C., 816, 32 
S. E., 892. 

That the prisoner had premeditated upon the killing, “thought of it 
beforehand,” is amply shown from the threats made against the officer; 
and where one with a previously fixed purpose to kill, formed while 
sober, deliberately bringing on a difficulty, or voluntarily intoxicates him- 
self in order to carry out his previously fixed design, and under such 
circumstances, kills his intended victim, the law wil not excuse him or 
mitigate his offense, but pronounces his crime murder in the first degree. 
S. v. Benson, 183 N. C., 795, 111 S. E., 869; S. v. Murphy, 157 N. C., 
614,72 S. E., 1075. 

It is in evidence that the officer was within his rights in arresting or 
attempting to arrest the defendant. S. v. Robinson, 188 N. C., 784, 125 
S. E., 617. And it is the law of this jurisdiction that forcible resistance 
to the execution of legal warrants, or lawful arrests, will not be sanc- 
tioned. S. v. Phillips, 119 Towa, 652, 67 L. R. A., 292, and note. 

Speaking to the subject in Holloway v. Moser, 1938 N. C., 185, 186 
S. E., 375, it was said: “As against those who defy its decrees and 
threaten violence to its officers, the law commands that its writs be exe- 
cuted, peaceably, if they can; forcibly, if they must. S. v. Garrett, 60 
N. C., 144. An officer, in making an arrest or preventing an escape, 
either in case of felony or misdemeanor, may meet force with force, 
sufficient to overcome it, even to the taking of life, if necessary. S. v. 
Dunning, ATT N. C., 559, 98 S. E., 5380. And he is not required, under 
such circumstances, to afford the accused equal opportunities with him in 
the struggle. He is rightfully the aggressor, and he may use such force 
as is necessary to overcome any resistance. He is not bound to put off the 
arrest until a more favorable time. S. v. McMahan, 103 N. C., 379, 
98. E., 489; S. ov. Gosnell, 74 Fed., 734. ‘His duty 1s to overcome all 
resistance, and bring the party to be arrested under physical restraint, 
and the means he may use must be coextensive with the duty, and so the 
law is written’—Black, J., in S. v. Fuller, 96 Mo., 165. If the offender 
put the life of the officer in jeopardy, the latter may se defendendo slay 
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him; but he must be careful not to use any greater force than is reason- 
ably and apparently necessary under the circumstances, for necessity, 
real or apparent, is the ground upon which the law permits the taking 
of life in such cases. Head v. Martin, 85 Ky., 480. It has been said, 
however, that where officers of the law, engaged in making arrests, are 
acting in good faith, and force is required to be used, their conduct 
should not be weighed in golden scales. S. v. Pugh, 101 N. C., 737, 
7S. E., 757; S.v. MceNinch, 90 N. C., 696.” 

Murder in the first degree 1s the unlawful killing of a human being 
with malice and with premeditation and deliberation; while murder in 
the second degree is the unlawful killing of a human being with malice, 
but without premeditation and deliberation. The presence in the one 
case of premeditation and deliberation and the absence in the other of 
one or both of these elements is the distinguishing difference between 
these two grades of an unlawful homicide. S. v. Benson, supra. 

When on a trial for homicide, a killing with a deadly weapon is ad- 
mitted or established by the evidence, the law raises two—and only 
two—presumptions against the slayer: first, that the <zilling was un- 
lawful; and, second, that it was done with malice; and an unlawful 
killing with malice is murder in the second degree. S. v. Walker, 193 
N. C., 489, 137 S. E., 429; S. v. Fowler, 151 N. C., 731, 66 S. E., 567. 
The additional elements of premeditation and deliberation, necessary to 
constitute murder in the first degree, are not presumed from a killing 
with a deadly weapon. They must be established beyond a reasonable 
doubt, and found by the jury, before a verdict of murder in the first 
degree can be rendered against the prisoner. S. v. Thomas, 118 N. C., 
1113, 24 8. E., 431. It is provided by C. S., 4200, that a murder which 
shall be perpetrated by means of poison, lying in wait. imprisonment, 
starving, torture, or by any other kind of wilful, deliberate and pre- 
meditated killing, or which shall be committed in the perpetration or 
attempt to perpetrate any arson, rape, robbery, burglary or other felony, 
shall be deemed to be murder in the first degree, punishable by death, 
and all other kinds of murder shall be deemed murder in the second 
degree, punishable by imprisonment in the State’s prison. S. v. Banks, 
143 N. C., 652, 57 S. E., 174; 8S. v. Newsome, 195 N. C., 552, 148 
S. E., 187. 

The verdict in the instant case is warranted by the evidence, and no 
sufficient reason has been shown for disturbing the judgment. 

No error. 
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JOE BATTLE vy. P. C. SHORE. 
(Filed 25 September, 1929.) 


Descent and Distribution B b—Wife’s illegitimate children take to exclu- 
sion of husband’s illegitimate child upon a devise to their heirs. 


A devise of lands by the testator to his wife for life and at her death to 
his and her heirs carries the title to the land upon the death of the wife 
to her illegitimate children as her heirs to the exclusion of his illegiti- 
mate child. C. 8., 1654, Rule 9. 


Apprat by plaintiff from Barnhill, J., at May Term, 1929, of Enex- 
compe. Affirmed. 

Action to enforce the specific performance of a contract to convey 
land. Defendant declined to accept the deed tendered by plaintiff, and 
to pay the purchase money for said land, on the ground that plaintiff 
was not the owner of the land which he had contracted to sell and convey 
to the defendant. 

From judgment on the facts admitted in the pleadings, plaintiff ap- 
pealed to the Supreme Court. 


J.P. Bunn for plaintiff. 
Spruill & Spruill for defendant. 


Connor, J. The only question presented by this appeal is whether the 
plaintiff is the owner of the land which he has contracted to sell and 
convey to the plaintiff. The facts involved in this question are ad- 
mitted in the pleadings. Upon these facts, it was adjudged that plaintiff 
is not entitled to a decree of specific performance. 

Plaintiff claims title to the land under the will of Horace Battle, de- 
ceased, which has been duly probated and recorded. Horace Battle was 
the owner in fee and in possession of the land at the date of his death. 
By his will he devised the land to his wife, Harriet Battle “for the term 
of her natural life, and after her death to be equally divided between the 
heirs of Horace Battle and the heirs of Harriet Battle.” 

Horace Battle left surviving brothers and sisters, and one illegitimate 
son, Horace Battle, Jr. 

Harriet Battle is dead. She left surviving brothers and sisters, and 
two illegitimate sons, James Battle and plaintiff, Joe Battle. 

Both James Battle, illegitimate son of Harrict Battle, and Horace 
Battle, Jr., illegitimate son of Horace Battle, the testator, by deeds 
which have been duly recorded, have conveyed all their right, title and 
interest in and to the land, to the plaintiff, Joe Battle, who contends 
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that by virtue of said deeds and of the will of Horace Battle, Sr., he 1s 
now the owner of said land. This contention cannot be sustained. 

Upon the death of Harriet Battle, her sons, James Battle and Joe 
Battle, although illegitimate, by virtue of the statute, became her heirs. 
C.8., 1654, Rule 9. Welson v. Wilson, 189 N. C., 85, 126 S. E., 181. 
Under the will of Horace Battle, they therefore became the owners as 
tenants In common of an undivided one-half interest in said land. By 
the deed of James Battle, the plaintiff became and is now the owner of 
said undivided half interest. 

Horace Battle, Jr., although the son of Horace Battle, the testator, 
was not his heir, for it is admitted that he is illegitimate. He did not, 
therefore, take any interest in the land under the will, or otherwise. The 
plaintiff, Joe Battle, acquired no right, title or interest in or to the land 
by virtue of the deed to him from Horace Battle, Jr. He is, therefore, 
not the owner of the one-half undivided interest in the land which was 
devised to the heirs of Horace Battle. As he is the owner of only the 
one-half undivided interest in the land, which was devised to the heirs 
of Harriet Battle, he is not entitled to a decree for the specific perform- 
ance by the defendant of his contract to purchase and pay for the land. 
The judgment is 

Affirmed. 





W. S. WOLFE v. THE TOWN OF MOUNT AIRY et at. 
(Filed 25 September, 1929.) 
Taxation A a—Where voters have approved payment of municipal debt a 


vote on the issuance of bonds therefor is unnecessary. 


Where a deficit has accumulated in the running expenses of a public 
school of a township, and the voters of the township under a valid statute 
have approved its payment by the township, it is not necessary that the 
question of the issuance of bonds, authorized by a later statute for paying 
the indebtedness, be submitted to the voters of the township in order to 
validate the bonds so issued, the later statute merely prescribing the 
method by which the former authority should be executed. 


ApprEAL by plaintiff from McElroy, J., 3 August, 1929, from Surry. 

Controversy without action, submitted on an agreed statement of facts 
to determine the validity of certain bonds of the town of Mount Airy. 

The facts, so far as essential to a proper understanding of the legal 
question involved, may be abridged and stated as follows: 

1. Pursuant to the provisions of chapter 37, Private Laws 1927, an 
election was held in the town of Mount Airy and carried by which the 
commissioners of said town, among other things, were authorized to 
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assume and pay off an accumulated deficit or school indebtedness of 
$35,000, but no reference was made in said act to the manner in which 
this should be done. Hence, while the indebtedness was approved, the 
question as to whether bonds should be issued to care for the outstanding 
deficit which had accumulated in the operation of the public schools over 
a period of several years, was not submitted to a vote of the people. 

2. Thereafter, the Legislature of 1929, Private Laws, ch. 171, without 
a vote of the people, authorized the commissioners of the town of Mount 
Airy to issue bonds for the payment of said indebtedness. 

3. It is the contention of the plaintiff that as the act of 1927 did not 
specifically authorize the issuance of bonds to care for said indebtedness, 
the same has not been approved by a vote of the people—the act of 1929 
not being submitted to a vote—and that said proposed bonds are there- 
fore not valid obligations of the town. 

From a judgment holding the bonds to be valid, and dismissing the 
action, the plaintiff appeals, assigning error. 


Geo. K. Snow for plaintiff. 
Folger & Folger for defendants. 


Stacy, C. J. Objection is made to the validity of the bonds in ques- 
tion on the ground that the act of 1927, calling for an election, did not 
specifically authorize the issuance of bonds, though payment of the in- 
debtedness was approved by a majority of the qualified voters. The ob 
jection is untenable. Jones v. Board of Education, 185 N. C., 303, 117 
S. E., 37; Honeycutt v. Commissioners, 182 N. C., 319, 109 8. E., 4. 

Whatever difference of opinion may be found in the decisions else- 
where, it has been held with us, in a number of cases, that “when the 
power to incur a debt for necessary expense exists (and we may add 
when an outstanding indebtedness has been properly approved), there 
would seem to be no good reason of law to prevent the governing authori- 
ties of a town from making provision for the present or ultimate pay- 
ment of such a debt by issuing bonds for the purpose, if good business 
prudence and existing conditions are such as to render this course desir- 
able and proper.” Commissioners v. Webb, 148 N. C., 120, 61 5. E., 
670; Jones v. Commissioners, 187 N. C., 579, 50 S. E., 291. This was 
approved in Bennett v. Commissioners, 173 N. C., 625, 92 8S. E., 603, 
where Hoke, J., writing the opinion, took occasion to say: “True, we 
have held in this jurisdiction that when county commissioners have 
power to contract a debt or to provide for valid debts already contracted, 
they may, in the exercise of good business prudence, issue county bonds 
in evidence of the obligation, the right of taxation therefor being re 
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stricted to the constitutional limitations as to debts incurred since the 
same was adopted,” citing as authority for the position, Commissioners 
v. Webb, 148 N. C., 120; McCless v. Meekins, 117 N. C., 34; French v. 
Commasstoners, 74 N. C., 692; Johnston v. Commissioners, 67 N. C., 
103. 

Under these authorities the trial court correctly held that the act of 
1929, authorizing the commissioners to issue bonds for the payment of 
the indebtedness previously incurred and properly approved, was valid 
without being submitted to a vote of the people. 


The judgment upholding the bonds and dismissing the action will be 
Affirmed. 





NEVER FAIL LAND COMPANY y. S. F. COLE, PAGE TRUST COMPANY 
AND KYLE MATTHEWS, SHERIFF ofr HARNETr COUNTY. 


(Filed 25 September, 1929.) 


1. Appeal and Error J a—On appeal in injunction proceedings the evi- 
dence is reviewable, but the judgment of the lower court is pre- 
sumed correct. 


While the Supreme Court may review the evidence on appeal in in- 
junction proceedings, there remains the presumption that the proceedings 
and judgment of the lower court are correct with the burden of proof on 
the appellant to show error. 


=. Replevin G b—Notice to principal of motions in action in claim and 
delivery is notice to the surety on his bond. 


The sureties on a replevy bond in claim and delivery are parties of 
record in an action on the bond before final judgment has: been rendered, 
and notice to the principal on the bond is sufficient notice to the surety of 
every motion or proceeding made in the ordinary and reasonable purview 
and compass of the action. 


3. Same-—After final judgment notice to the principal on bond in claim 
and delivery of motions therein is not notice to his sureties. 


A judgment in claim and delivery proceedings which adjudicate and 
determine the rights of the parties to the action without reservation of 
further power by the court to proceed therein is a final judgment, and 
notice thereafter to the principal on the replevy bond of further proceed- 
ings therein on motion of a party, which substantially changes the effect 
of the judgment, is not notice to the sureties on his bond, the effect of the 
judgment being to terminate the agency of the principal in such instances, 
and judgment later rendered on the motion does not affect the liability of 
the sureties, and as to them it is void. 
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4. Landlord and Tenant H a—Landlord has right of lien for rents and 
advancements on crops of his tenant’s subtenant. 


Where a tenant leases the premises to another who raises a crop 
thereon, the crops so raised by the subtenant are subject to a lien for ad- 
vances made to him by his immediate lessor and also to the original 
lessor or owner of the land, and the latter being a landlord’s lien is supe- 
rior to the lien of the lessor tenant, and the crop is subject to seizure for 
the payment of rent due to the owner of the land. C. 8,, 2355. 


Appray by plaintiff from Lyon, Emergency Judge, at April Term, 
1929, of Harnett. Error. 

Material facts: This is a proceeding for injunction to restrain Kyle 
Matthews, the sheriff of Harnett County, from selling approximately 
5,736.32 acres of land of plaintiff that he had advertised to be sold on 
Monday, 4 July, 1927, under an execution on an alleged judgment in 
favor of S. F. Cole and Page Trust Company v. S. J. Cooper and 8S. S. 
Puckett and Never Fail Land Company, sureties on a replevy bond 
signed by them. The plaintiff’s contention was to the effect: 

(1) That it rented its farm land above mentioned the year 1922 to 
one S. S. Puckett, who agreed to pay plaintiff one-fourth of all crops 
raised or caused to be raised on the land in said year and advancements 
made and expenses incurred in making and saving the crops, and 
Puckett on said contract was indebted to it in the sum of about $1,600. 

(2) That Puckett, without plaintiff’s consent, subrented the land to 
one 8S. J. Cooper, who is largely indebted to Puckett. 

(3) That on 2 January, 1923, the defendant, S. F. Cole, took claim 
and delivery for “All my (8. J. Cooper’s) interest in tobacco grown on 
the Pine View Farm and Puckett Farm, at least 20 acres grown in 
tobacco in the year 1922.” This was done under chattel mortgage made 
to 8. F. Cole by S. J. Cooper. That under said proceeding the sheriff 
of Harnett County seized on 2 January, 1923, about 2,500 pounds of 
tobacco raised on the land plaintiff rented to Puckett; that as landlord 
it has a lien for rent and advances, and it was the property of plaintiff 
until said rent and advances were paid. 

(4) That 8. F. Cooper replevied the said tobacco and 8. 8S. Puckett 
and J. M. Cooper signed the replevy bond as sureties, and the surety 
bond was also signed by the plaintiff, Never Fail Land Company, by 
F. W. Hancock, Jr., president. 

(5) That the case of S. F. Cole v. S. J. Cooper came on for trial at 
February Term, 1925, of the Superior Court of Moore County, and the 
following issues were submitted to the jury, and their answers thereto: 

“1. Is the defendant indebted to the plaintiff, if so, in what sum? 
Answer: Yes, the principal sum of $1,135, with interest from 13 Janu- 
ary, 1922. 
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2. Did the defendant convert to his own use the tobacco described in 
the complaint, or any part thereof? Answer: Yes. 

3. What is the value of the tobacco so converted? Answer: $1,400. 

4, What was the value at the time of its seizure of the tobacco seized 
under claim and delivery and replevied by defendant? Answer: $700.” 

That the judgment at said term (part material for consideration of 
the case) was as follows: “It is further decreed, ordered and adjudged, 
that plaintiff further recover judgment against S. S. Puckett and Pine- 
view Farms Company in the sum of $1,500, the penalty of the replevy 
bond in this action signed by them as sureties, to be discharged upon the 
payment of $700, the value of the tobacco replevied as fixed by the 
verdict of the jury, and the further payment of the costs of this action, 
to be taxed by the clerk. The judgment had no reservazions for other 
and future directions of the court and transcripts were docketed in Moore 
and Harnett counties. 

(6) That on 29 November, 1926, the plaintiff in the action entitled 
‘S. F. Cole v. S. J. Cooper,’ filed a motion in the Superior Court of 
Moore County to set aside the judgment obtained in the said action at 
the February Term, 1925, for the purpose of having wo additional 
issues submitted to the jury with respect to the identity of the tobacco 
seized by the sheriff under the claim and delivery writ and the owner- 
ship of said tobacco, to have the judgment resigned upor. all the issues 
answered by the jury against the defendant and his sureties, and to have 
the judgment pronounced and rendered in favor of S. F’. Cole, to the 
use of the Page Trust Company; that notice of the said motion was 
served on S. J. Cooper, the defendant in said action, on 29 November, 
1926, but that no notice of said motion was served on the plaintiff, 
Never Fail Land Company; that the said 8. J. Cooper accepted service 
of said notice and consented to the motion being granted. 

(7) That in accordance with said motion, the said action of S. F. Cole 
v. S. J. Cooper was reopened at the December Term, 1926, of the Supe- 
rior Court of Moore County, and the following issues were submitted: 

‘(1) Was the tobacco seized by claim and delivery in this proceeding 
and replevied by the defendant with 8. S. Puckett and Never Fail Land 
Company, as sureties, a portion of the tobacco deseribec. in the mort- 
gage set out in the complaint? Answer: Yes. 

(2) Was the plaintiff the owner and entitled to the possession of all of 
the tobacco described in the complaint at the beginning of this action by 
virtue of the chattel mortgage therein described? Answer: Yes.’ ” 

That at the December Term, 1926, of the Superior Court of Moore 
County, judgment was rendered in the said action, which said judgment 
is entitled “S. F. Cole (to the use of Page Trust Company) the plaintiff, 
v. S. J. Cooper, defendant.” That the said judgment, among other 
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things, decrees as follows: “It is further decreed, ordered and adjudged, 
that plaintiff is the owner of the tobacco replevied by defendant with 
S. S. Puckett and Never Fail Land Company as his sureties on his 
replevy bond; and that he recover possession of the same; that plaintiff 
further recover judgment against S. S. Puckett and Never Fail Land 
Company, as sureties on defendant’s replevy bond, the sum of $1,500, 
the penalty of the replevy bond in this action signed by them as sureties, 
to be discharged upon the delivery to the plaintiff of the tobacco de- 
scribed or upon the payment of $700, the value of the said tobacco 
replevied as fixed by the verdict of the jury, and the further payment of 
the costs of this action, to be taxed by the clerk. It being made to appear 
that Page Trust Company is the beneficial owner of this judgment, it is 
ordered that the recovery herein adjudged is for the use and benefit of 
Page Trust Company.” 

The defendants, in regard to the judgment at February Term, 1925, 
in their answer state: “That in drawing the judgment signed, the name 
of the corporate surety thereon was inadvertently sct out as Pine View 
Farm Company.” 

Other material facts will be set forth in the opinion. 


Marshall T. Spears for plainttff. 
Hoyle & Hoyle for defendants. 


Crarkson, J. This is an injunction proceeding. 

In Hyatt v. DeHart, 140 N. C., at p. 271, the law as stated: “Ordi- 
narily, the findings of fact by the judge below are conclusive on appeal. 
While this is not true as to injunction cases, In which we look into and 
review the evidence on appeal, still there is the presumption always that 
the judgment and proceedings below are correct and the burden 1s upon 
the appellant to assign and show error.” Seip v. Wright, 173 N. C., 14; 
Wentz v. Land Co., 198 N. C., 32, 

In Long v. Meares, 196 N. C., 212-3, speaking to the subject of the 
principal binding a surety on a replevy bond, the following principle is 
laid down: “While, of course, it is fully recognized in this jurisdiction 
that extension of time granted to the principal or other acts which may 
result in substantial prejudice to the surety will discharge such surety; 
nevertheless, this principle does not apply to a replevin bond given in a 
pending suit in conformity with the provisions of the statute. The 
reason is that, in such cases, sureties on such bonds within the limits 
of their obligation are considered parties of record, and the defendant, 
their principal, becomes their duly constituted agent to bind them by 
compromise or adjustment or in any other manner within the ordinary 
and reasonable purview and limitation of the action. McDonald v. 
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McBryde, 117 N. C., 125, 28 S. E., 108; Wallace v. Robinson, 185 
N.C., 580, 117 8S. E., 508; Trust Co. v. Hayes, 191 N. C., 542, 1382 8S. E., 
466.” 2R. C0. L., p. 316. 

It appears of record, and is not denied by defendants, that the notice 
to the principal in the judgment in Cole v. Cooper was made 29 No- 
vember, 1926, and the original judgment was modified some twenty-two 
months after the rendition of said original judgment, ar.d no notice of 
such motion was given to the plaintiff, Never Fail Land Company, the 
surety on the replevy bond. 

The question presented for our decision: After a final judgment is 
rendered in an action against a principal and not against the surety on 
a replevy bond in claim and delivery, at Fall Term, 1925, can notice to 
the principal, but not to the surety, to modify the judgment made 
29 November, 1926, and judgment taken against the principal and 
surety at December Term, 1926, some twenty-two months after, be 
binding on the surety? We think not. 

Defendants in their brief say: “There can be no question that the 
judgment of February, 1925, Term, was a final judgment against Cooper 
until he consented to’amend or correct it.” This is true as to Cooper, 
but his agency as to Never Fail Land Company, his surety, was at 
an end, 

C. S., 592, is as follows: “A judgment is either interlocutory or the 
final determination of the rights of the parties in the action.” <A judg- 
ment is final which decides the case upon its merits without reservation 
for other and future directions of the court. Sanders v. May, 173 N. C., 
47; Summons v. Dowd, 77 N. C., at p. 157; Polson uv. Strickland, 193 
N. C., at p. 301. 

In Bunker v. Bunker, 140 N. C., at p. 24, the following observations 
are made: “That this was a final judgment there can be no doubt. It 
possessed all of the elements and characteristics of such a judgment. It 
decided the case upon its merits, without any reservation for other and 
future directions of the court, so that it was not necessary to bring the 
case again before the court; and when it was pronounced, the cause was 
at an end and no further hearing could be had. Flemmang v. Roberts, 84 
N. C., 582; McLaurin v. McLaurin, 106 N. C., 331.” 

We think that when final judgment was taken at February Term, 
1925, in the case of Cole v. Cooper, the agency of Cooper as a principal 
on a replevy bond to bind his surety was at anend. The judgment was a 
revocation of agency. 1 Freeman on Judgments (5th ed.), at pp. 340-1, 
states the matter thus: “In view of the broad power o: the court to 
vacate, alter or amend a judgment during the term at which it was ren- 
dered, where that power exists notice would seem to be unnecessary to 
its valid exercise, and it has been so held. On the other hand, it has 
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been frequently said that notice should be given of proceedings initiated 
after the expiration of the term, even to correct a clerical error or to 
make the record speak the truth. This is certainly true with respect to 
an amendment in a matter of substance which changes the rights or lia- 
bilities of the adverse party. Such a change in a judgment, whereby it 
is made to grant relief different from that granted when it was ren- 
dered, is absolutely void as against a party having no notice of the 
appheation to thus amend it.” 

Plaintiff is standing on its strict legal rights. It was Cole’s mis- 
fortune to inadvertently name the surety on the bond as Pine View Farm 
Company, instead of Never Fail Land Company, which was the surety 
on the bond. We see nothing in the record that estops plaintiff. The 
fact that it received the proceeds of the tobacco was nothing inequitable. 
The record discloses that 8S. J. Cooper was the subtenant of 8. 8. Puckett, 
who was the tenant of the Never Fail Land Company. The referee 
found “that the said tobacco so seized was raised by the said S. J. 
Cooper on the said lands so leased during the year 1922; that the said 
S. J. Cooper is indebted to the said 8. S. Puckett, as his landlord, in the 
sum of $509.91 for rents and advancements for the year 1922; and that 
the said S. 8. Puckett is indebted to the Never Fail Land Company as 
his landlord, in the sum of approximately $1,600 for rents and advance- 
ments for the year 1922.” 

The landlord’s right to the crop to secure payment of rent is not 
impaired by the subletting of his tenant. The subtenant’s crop may 
thereby be subjected to a double lien, that of the landlord and that of his 
immediate lessor, but the lien of the landlord is paramount. Afontague 
v. Mial, 89 N. C., 1387; Moore v. Faison, 97 N. C., 322, 324; 8. v. Crook, 
132 N. C., 1053, 1054. C. S., 2355. 

In Crook’s case, supra, any one aiding or abetting the subtenant in 
removing the crops from the land before the landlord’s len is paid, 1s 
guilty of a misdemeanor. The intent is immaterial. C.S., 2362. 

The fact that the Never Fail Land Company did not intervene in the 
action of Cole v. Cooper is no estoppel under the facts disclosed in this 
case. The principal in a replevy bond may be deemed a statutory agent 
for the surety, and like any other agent, is bound to exercise the utmost 
good faith towards his surety; this is common honesty as well as law. 
In law as in morals “It may be stated that as a principle no servant (the 
agent) can serve two masters, for either he will hate the one and love 
the other or else he will hold to the one and despise the other.” Luke 
KV 113, 21 Re Cs Th at 827. 

Cooper could have set up the superior lien of the landlord Puckett 
and the Never Fail Land Company, against the claim of Cole. The 
chattel mortgage of Cooper said “all my interest,” ete. He could not, 
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and did not, give a lien superior to the landlord’s. The referee found that 
Puckett owed the Never Fail Land Company approximately $1,600 for 
rent and advances. Cooper, under the Landlord Act, although a sub- 
tenant of Puckett, was bound for Puckett’s rent and «dvances, which 
amounted to $1,600. Under all the evidence of record, if: shows that the 
chattel conveyance to Cole, “all my interest,” etc., amounted to nothing 
if the landlord’s liens were paid. 

The 2,500 pounds of tobacco seized was worth $700, eccording to the 
verdict of the jury, and judgment of the court at February Term, 1925. 
If the Never Fail Land Company got that amount, as found by the 
referee, 1t only got a part of what it was entitled to under the law. The 
law may be hard that the landlord can take the subtenant’s crop for the 
tenant’s rent and advances, but 1t is so written, and has long been the 
settled law of this jurisdiction. 

On all the facts appearing of record, we think the injunction should 
have been made perpetual. For the reasons given, there is 

Error. 





ge 


W. S. RHODES anp D. G. MATTHEWS, Trapinc as SLADE, RHODES & 
COMPANY, v. HENRY TANNER, JOE PURVIS, anno His Wire, LUCY 
PURVIS, JAMES R. PURVIS, ANNIE LEE PURVIS, ERNEST T. 
PURVIS, BOOKER T. PURVIS, OLLIE V. PURVIS, JOE PURVIS, Jr., 
AND WHEELER MARTIN, Guarpran Ap LITEM OF TUE Six DEFENDANTS 
LAST NAMED, W110 ARE MINORS. 


(Filed 25 September, 1929.) 


1. Appeal and Error G b—Exceptjons not discussed in briefs are deemed 
abandoned on appeal. 


Exceptions upon the trial and taken in the record on appeal are aban- 
doned when they are not discussed in appellant’s brief. Rule 28. 


2. Fraudulent Conveyances A j—-In action to set aside deed the inno- 
cence of grantees not material when they gave no consideration. 


Where a father having a remainder in land after a life estate conveys 
by deed his interest in the land to his children, and in an action to set 
aside the deed for fraud against a creditor of the father the jury finds 
that there was no consideration for the deed, the fact that the children 
were not of sufficient age to have participated in the fraud is immaterial. 


3. Limitation of Actions B b—Registration of deed for over three years 
does not bar action to set it aside under facts of this case. 


The mere fact that a deed sought to be set aside by a creditor for fraud 
had been registered more than three years next preceding the time of 
action commenced is not alone sufficient to bar an action by a creditor to 
set it aside for fraud when the debtor remained in continuous possession 
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as owner and at the time of mortgaging the land to the creditor to secure 
a note given for the debt the debtor falsely represented that there were no 
encumbrances on his title, under such circumstances it not being re- 
quired that the creditor receiving the mortgage search the record in the 
office of the register of deeds, there being nothing to put an ordinarily 
prudent man upon inquiry, and the question of imputed notice under the 
circumstances is for the jury. C. S., 441, see. 9. 


Appar by defendants other than Henry Tanner from Moore, Special 
Judge, at April Term, 1929, of Martin. No error. 

Action to have two certain deeds executed by defendant, Joe Purvis, 
the first conveying the land described therein to the defendant, Henry 
Tanner, and the second conveying the same land to the other defend- 
ants, the wife and children of Joe Purvis, adjudged null and void, for 
that both said deeds were executed without consideration, and with the 
purpose to hinder, delay and defraud the plaintiffs, to whom the said 
Joe Purvis was indebted at the date of each deed. 

The deed to defendant, Henry Tanner, was executed on 4 March, 
1920; the deed to the other defendants was executed on 28 March, 1921. 
Both deeds were duly and promptly recorded. This action was begun 
against defendants, Henry Tanner and Joe Purvis on 14 May, 1926, 
against the defendant, Lucy Purvis, on 11 September, 1928, and against 
the other defendants on 4 December, 1928. Defendants other than 
Henry Tanner and Joe Purvis were made parties by an order entered 
while the action was pending. 

The issues submitted to the jury were answered as follows: 

1. In what amount, if any, was defendant, Joe Purvis, indebted ta 
plaintiffs on 4 March, 1920? Answer: $1,547.57. 

2. Was the deed from Joe Purvis and wife to Henry Tanner given 
for the purpose of delaying, hindering and defrauding plaintiffs in the 
collection of said debt, as alleged in the complaint? Answer: No. 

3. Did the defendant, Henry Tanner, have notice of and participate 
in such fraudulent intent? Answer: No. 

4. Is the action of plaintiffs barred by the statute of limitations? 
Answer: No. 

5. In what amount, if any, was defendant, Joe Purvis, indebted to 
plaintiffs on 28 March, 1921? Answer: $3,096.89. 

6. Was the deed from Joe Purvis to his wife and children given for 
the purpose of hindering, delaying and defrauding plaintiffs in the col- 
lection of said debt? Answer: Yes. 

7. Did the defendants, Lucy Purvis and children, have knowledge of 
and participate in such fraudulent intent? Answer: Yes. 

8. Is the action of plaintiffs barred by the statute of limitations? 
Answer: No. 
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In accordance with the verdict, judgments were rendered declaring 
that the deed from Joe Purvis and his wife to defendant, Henry Tanner, 
is valid, and that the deed from Joe Purvis to defendants, Lucy Purvis 
and her children, is null and void. 

From the last judgment defendants, other than Henry Tanner, ap- 
pealed to the Supreme Court. 


B.A. Critcher and Elbert 8. Pell for plaintcffs. 
A. R. Dunmng and 8S. J. Everett for defendants. 


Connor, J. In 1911 the defendant, Joe Purvis, Simon Brown and 
Bennett Staton purchased a tract of land in Martin County containing 
about 100 acres. This land was conveyed to them as tenants in com- 
mon. They paid only a part of the purchase money in cash; they exe- 
cuted their notes for the balance. In 1919, the notes for the balance 
of the purchase money having been paid, the land was divided among 
the three tenants in common. Lot No. 3, containing about 33 acres, was 
allotted to defendant, Joe Purvis, as his share of the land. 

Since 1911 the defendant, Joe Purvis, has been a customer of the 
plaintiffs, who are merchants, engaged in business at Hamilton, in 
Martin County. Plaintiff knew that the land which defendants, Joe 
Purvis, Simon Brown and Bennett Staton had purchased in 1911, was 
conveyed to them as tenants in common, and that the land was divided 
in 1919. They knew that Lot No. 3 was allotted to Joe Purvis as his 
share of said land. During the years 1918, 1919 and 1920, plaintiffs 
made advancements to Joe Purvis to enable him to cultivate the said 
land. These advancements were secured by liens on the crops grown on 
said land, and by chattel mortgages executed by Joe Purvis. He failed 
to pay the amount due for said advancements, and on 4 March, 1920, 
was indebted to plaintiffs on account of said advancements in the sum 
of $1,547.57. After said date, further advancements were made by 
plaintiffs to defendant, Joe Purvis. The total amount due by him to 
plaintiffs on 28 March, 1921, was $3,096.89. No part of this amount 
has been paid. 

On 30 March, 1921, plaintiffs secured judgments in a court of a justice 
of the peace of Martin County against Joe Purvis for a portion of his 
indebtedness to them, to wit, $1,700. On 9 February, 1922, plaintiffs 
caused executions to be issued on these judgments. While these execu- 
tions were in the hands of the sheriff, as the result of negotiations between 
the defendants, Joe Purvis and his wife, Lucv Purvis, and the plaintiffs, 
the said Joe Purvis and wife executed a deed of trust, by which they 
conveyed to plaintiffs the land which had been allotted to Joe Purvis, 
and on which he then resided with his family. This deed of trust se- 
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cured eight notes executed by Joe Purvis and wife, payable to plain- 
tiffs, aggregating the amount of the indebtedness of Joe Purvis to plain- 
tiffs, to wit, $3,096.89. Plaintiffs accepted these notes in satisfaction of 
said indebtedness and thereby extended the time for the payment of the 
same. The deed of trust was duly recorded. During the negotiations 
which resulted in the acceptance by plaintiffs of said notes, in response 
to inquiries made by plaintiffs, defendant, Joe Purvis, represented that 
there was no claim on said land. At the date of said deed of trust, Joe 
Purvis was in possession of the land conveyed thereby. He has since at 
all times remained in such possession. Joe Purvis has paid the interest 
due on said notes for the years 1923 and 1924. He has made no other 
or further payments on said notes. 

On 4 March, 1920, Joe Purvis and his wife, Lucy Purvis, conveyed 
the land allotted to him in the division among the tenants in common in 
1919, to the defendant, Henry Tanner. This deed was duly recorded. 
Henry Tanner is the father of Lucy Purvis and the father-in-law of 
Joe Purvis. There was evidence tending to show that at the date of said 
deed, Joe Purvis was indebted to Henry Tanner for money advanced to 
him to enable him to pay part of the purchase money for the land, and 
that the deed was executed to Henry Tanner, conveying the land to him 
for his life, in payment of the indebtedness, and pursuant to an agree- 
ment between the said Joe Purvis and the said Henry Tanner at the 
time the money was advanced. The jury found from this evidence, 
under instructions which are free from error, that this deed from Joe 
Purvis and wife to Henry Tanner was not executed with a fraudulent 
intent. There was evidence to show that plaintiffs had no actual knowl- 
edge of this deed until within three years prior to the commencement of 
this action. Plaintiffs have not appealed from the judgment on the 
verdict declaring that this deed is valid. The deed of trust under which 
plaintiffs claim is therefore subject to the life estate of Henry Tanner 
in the land conveyed thereby. 

On 28 March, 1921, Joe Purvis conveyed the land allotted to him in 
the division among the tenants in common to the defendants, Lucy 
Purvis and her children. This deed was duly and promptly recorded. 
There was evidence tending to show that at the time Henry Tanner ad- 
vanced the money to Joe Purvis to enable him to pay the purchase 
money for the land he agreed, upon the demand of Henry Tanner, to 
convey the land to Henry Tanner for life and at his death to Lucy 
Purvis and her children, and that when Henry Tanner discovered on or 
about 28 March, 1921, that Joe Purvis had only conveyed to him, by 
the deed dated 4 March, 1920, a life estate in said land, and had not 
conveyed the remainder to his daughter, Lucy Purvis and her children, 
he demanded that Joe Purvis execute another deed, making such con- 
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veyance, and that the deed dated 28 March, 1921, was executed by Joe 
Purvis in compliance with this demand of Henry Tanner. Defendants 
relied upon his evidence to sustain their contention that the deed of 
28 March, 1921, was for consideration, and was not executed with fraud- 
ulent intent, as alleged by plaintiff. These contentions were submitted 
to the jury under instructions which are in accord with the law as de- 
clared in decisions of this Court. Aman v. Walker, 165 N. C., 224, 
81S. E., 162. We find no error with respect to the trial of the 5th, 
6th or 7th issues which involve the validity of the deed from Joe Purvis 
to defendants, Lucy Purvis and her children. Exceptions in the record 
pertinent to these issues are not set out in defendant’s brief filed in this 
Court, nor are these exceptions discussed in the brief. They are there- 
fore taken as abandoned. Rule 28. Defendants rely solely upon ex- 
ceptions with respect to the 8th issue and contend on their appeal to 
this Court that plaintiffs’ cause of action, having accrued more than 
three years prior to the commencement of this action against them, 1s 
barred by the statute of limitations. C. S., 441. 

The deed from Joe Purvis to Lucy Purvis and her children were 
executed and recorded on 28 March, 1921. The jury Las found that 
this deed was executed with intent to hinder, delay and defraud plain- 
tiffs, who were at its date creditors of Joe Purvis in a large sum, and 
that the defendants, Lucy Purvis and her children, had knowledge of 
and participated in such fraudulent intent. If the deed was without 
consideration, as the jury evidently found, under instruction of the 
court, the answer to the 7th issue is immaterial, Therefore, the fact 
that the children of Lucy Purvis were all under the age of nine years, at 
the date of the execution of the deed to them, and for this reason incapa- 
ble of participating in the fraud of their father and mother, presents no 
difficulty. Aman v. Walker, supra. 

This action, however, was begun as against the defendant, Lucy 
Purvis, on 11 September, 1928, and as against the other cefendants, her 
children, on 4 December, 1928. More than three years had elapsed from 
the date and registration of the deed to the date of the commencement 
of action against these defendants, and if the plaintiffs’ cause of action 
accrued at the date of the fraud, the action is barred. Tie statute pro- 
vides, however, that the cause of action “shall not be deemed to have 
accrued until the discovery by the aggrieved party of the facts constitut- 
ing the fraud.” C.S., 441, sec. 9. All the evidence was to the effect 
that plaintiffs did not discover the fraud until some time in 1927. De- 
fendants contend, however, that upon all the evidence it should be held 
as a matter of law that plaintiffs, by the exercise of reasonable diligence 
and ordinary business prudence should have discovered the fraud, within 
three years from the date of the deed, or at least more than three years 
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prior to the commencement of this action, by examining the records in 
the office of the register of deeds of Martin County, and that therefore the 
action is barred by the statute of limitations. This contention is pre- 
sented by their assignment of error based upon their exception to the 
refusal of their motion for judgment as of nonsuit. 

In Ewbank v. Lyman, 170 N. C., 505, 87 S. E., 848, a judgment of 
nonsuit was affirmed, upon the ground that all the evidence tended to 
show that the action was barred by the statute of limitations. Plaintiff’s 
contention in that case that she had not failed to exercise reasonable dili- 
gence and ordinary business prudence to discover the fraud was not sus- 
tained, and it was held that her cause of action accrued more than three 
years before the commencement of her action. In that case it is said: 
“The authorities seem to hold, as plaintiff contends, that the three years 
statute is the law properly applicable to the facts presented. T'uétle v. 
Tuttle, 146 N. C., pp. 484-493; Hooker v. Worthington, 134 N. C,, 
283; Day v. Day, 84 N. C., 408; but the position of plaintiff concerning 
it cannot be sustained, for under authoritative decisions here and else- 
where construing this and similar statutes, it has been very generally 
held that these words, ‘the cause of action shall not be deemed to have 
accrued until the discovery by the aggrieved party of the facts constitut- 
ing the fraud,’ ete., by correct interpretation mean until the impeaching 
facts were known or should have been discovered in the exercise of rea- 
sonable business prudence.” 

It is true that in the instant case the deed from Joe Purvis to his wife, 
Lucy Purvis, was recorded on 28 March, 1921, and that at this date 
plaintiffs were creditors of Joe Purvis. Joe Purvis, however, remained 
in possession of the land conveyed by the deed. There was nothing to 
put plaintiffs on notice of the fraudulent execution of the deed, or to 
require them as prudent business men to examine the records, and thus 
discover that the deed had been made. The deed was on record on 
10 February, 1922, when Joe Purvis and his wife executed the deed of 
trust to plaintiffs; Joe Purvis, however, at the date of the deed of trust 
represented that there was no claim on the land. He was then in pos- 
session of the land, just as he had been since the land was allotted to him 
in the partition of the tract of land which had been conveyed to him and 
his cotenants in 1911. It cannot be held as a matter of law that upon 
the facts appearing from the evidence in this case, plaintiffs failed to 
exercise reasonable diligence and ordinary business prudence and, there- 
fore, failed to discover the fraud more than three years prior to the date 
of the commencement of this action. The contentions of the parties 
with respect to this phase of the case were properly submitted to the 
jury. Morrison v. Hartley, 178 N. C., 618, 101 S. E., 375. The jury 
found from the evidence, under instructions of the court, that plaintiffs 
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had no actual notice of the fraud until some time within three years 
prior to the commencement of the action, and that there was no lack of 
diligence or reasonable business prudence on the part of plaintiffs in 
failing to discover the fraud at an earlier date. Upon this finding the 
action was not barred by the statute of limitations. 

The judgment is affirmed. There is 

No error. 





CONCRETE STEEL COMPANY vy. W. P. ROS'‘E Et AL. 
(Filed 25 September, 1929.) 


Appeal and Error J e—Where ruling excepted to does not harm appellant 
a@ new trial will not be granted. 


A new trial will not be granted on appeal when the action of the trial 
judge excepted to can by no possibility injure the appellant. 


APPEAL by defendant, W. P. Rose, from Grady, J., et April Term, 
1929, of Warne. 

Civil action to recover for steel fabricated by plaintiff and sold to the 
contractor for use in the construction of the Wilson County courthouse. 

It is conceded that the general contractor, W. P. Rose, is hable to the 
plaintiff for the value of the steel fabricated and used in tae construction 
of said courthouse. The only question in dispute is whether the plaintiff 
is liable to the contractor on his counterclaim for damages sustained by 
him on account of a change in the plans, necessitating less steel and more 
concrete than called for in the original drawings, which change was ap- 
proved by the supervising architect, F. A. Bishop. The general con- 
tractor alleges that he was not notified of the change until it was too 
late to protect himself from loss. The trial court was of the opinion, 
and so held, that any claim which the general contractor may have for 
additional concrete would not be chargeable against the plaintiff, and 
rendered judgment accordingly. 

No cause of action being stated against the other defeadants, demur- 
rers interposed by them were sustained. 

The defendant, W. P. Rose, appeals, assigning errors. 


Langston, Allen & Taylor for plainttff. 
Kenneth C. Royall and W. A. Finch for defendant. 


Per Curtam. Conceding, without deciding, that the judgment may 
have been irregularly entered, still it appears that the correct result has 
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been reached, and no harm can come from allowing the judgment to 
stand. Such was the course pursued in Rankin v. Oates, 183 N. C., 517, 
112 8. E., 32. It would seem that as the appealing defendant 1s not en- 
titled to recover against the plaintiff on his counterclaim, any error com- 
mitted on the trial was harmless. Cherry v. Canal Co., 140 N. C., 422, 
53.8. E., 138. “A new trial will not be granted when the action of the 
trial judge, even if erroneous, could by no possibility injure the appel- 
lant.” Butts v. Screws, 95 N. C., 215. 

The action of the trial court in dismissing the counterclaim and 
awarding judgment in favor of the plaintiff will be upheld. 

Affirmed. 





J. T. NELSON vy. FLORENCE MOORE NELSON. 
(Filed 25 September, 1929.) 


1. Appeal and Error J e—Error, if any, in the admission of certain evi- 
dence is cured by testimony of objecting party to same effect. 
Objections to the admission in evidence of the contents of a letter alleged 
to have been lost upon the ground that a proper search for it had not 
been made is untenable when the objecting party has testified to the 
contents thereof on cross-examination. 


2. Divorce D e—Instruction in this action for divorce held not to be at 
variance with provisions of C. S., 1662. 


In an action for absolute divorce a charge in reference to the admis- 
sions of counsel that the evidence was sufficient to support an affirmative 
answer to the issues of marriage, Separation and residence is held not 
equivalent to a directed verdict and not to be at variance with the pro- 
visions of C. S8., 1662. 


ApprEaL by defendant from Daniels, J., at March Term, 1929, of 
Pitt. No error. 


W. J. Bundy and Julius Brown for plaintiff. 
Harding & Lee and Walter G. Sheppard for defendant. 


Per Curtam. The plaintiff brought suit against the defendant for 
divorce a vinculo matrimonii, alleging that they had been legally mar- 
ried; that the defendant had voluntarily left him; that they had lved 
separate and apart from each other since May, 1922; that he had con- 
tinuously resided in the State since the separation, and that he is the 
injured party. The defendant filed an answer admitting the marriage 
and separation, denying that the plaintiff is the innocent party, and 
alleging that the separation was caused by the plaintiff’s cruel and in- 
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humane conduct. Issucs relating to the marriage, the separation, the 
vlaintiff’s residence, and the question of his innocence were answered in 
favor of the plaintiff. Judgment was rendered dissolving the bonds of 
matrimony, and the defendant appealed upon error assigned in her 
exceptions. 

The complaint 1s based upon C. 8., 1659, subsection 4, the action hav- 
ing been instituted before the enactment of chapter 6, Public Laws 1929. 

The plaintiff was permitted to testify to the contents of a letter, said 
to have been lost, written him by the defendant to the effect that she 
“had gone home for good”; and the defendant excepted on the ground 
that there was no satisfactory evidence that a bona fide and diligent 
search had been made for the missing paper. Granting for the purpose 
of the argument, without deciding, that this position is correct, the ob- 
jection is met by the defendant’s admission in her testimony of the 
specific fact to which the plaintiff bore witness. The deZendant said, “I 
wrote the letter referred to by Mr. Nelson and told him I was gone for 
good unless there was a change.” It 1s immaterial that this was brought 
cut on her cross-examination; it was not incompetent under the pro- 
visions of C. 8., 1801. 

The charge in reference to an admission of counsel that the evidence 
was sufficient to justify an affirmative answer to the issues involving 
marriage, separation, and residence, is not, in our opinion, at variance 
with the provisions of C. S., 1662. The judge did not direct a finding 
of the fact, but told the jury that the evidence was sufficient to warrant 
an affirmative finding. The third issue, which really determined the 
controversy, was submitted under proper instructions. 

No error. 





N. R. SKINNER vy. C. C. COWARD, J. K. WORTHINGTON anp 
N. W, CLARK. 


(Filed 2 October, 1929.) 


1. Negligence H 1—Subsequent judgment creditor must bring independent 
action to subject surplus after foreclosure to payment of debt. 


Where the plaintiff has obtained a judgment in the court of a justice 
of the peace, and has had it recorded in the Superior Court, his remedy 
to have the surplus after the foreclosure of a prior mortgage subjected 
to the payment of the judgment is by independent action against the 
parties interested in the fund, and not by motion in the original cause 
to make the mortgagee show cause why this should not Le done. 
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2. Same—Mortgagee is not fixed with notice of subsequent judgment in 
distributing surplus after foreclosure. 


A mortgagee who has foreclosed his mortgage on lands and has a sur- 
plus beyond the mortgage debt is not required to search the record and 
is not fixed with notice of an existing judgment against the mortgagor 
duly recorded subsequent to the registration of the mortgage, and after 
a time he is presumed to have distributed the surplus aceording to law, 
and actual notice by the judgment creditor of the existence of the judg- 
ment, given seven years after the foreclosure sale, will not fix the 
mortgagee with Hability therefor. 


3. Mortgages H m—~Purchascr at foreclosure sale takes title unaffected by 
judgment against mortgagor docketed after registration of mort- 
gage. 

The purchasers of land at a foreclosure sale of a mortgage thereon 
acquire title free from the lien of a judgment docketed subsequently to 
the proper registration of the mortgage. 


AppeaL by plaintiff from Midyette, J., at August Term, 1929, of 
Pirr. Affirmed. 

The following facts were found by the judge, trial by jury having 
been waived: On 15 November, 1920, C. C. Coward executed and de- 
livered to N. W. Clark a mortgage on a certain tract of land in Pitt 
County to secure the payment of $1,000, and on the same day the mort- 
gage was duly registered and indexed. The plaintiff recovered a judg- 
ment against the defendant, Coward, for $150, with interest, before a 
justice of the peace, on 29 January, 1921, and caused the judgment to 
be docketed in the office of the clerk of the Superior Court on the day it 
was secured. On the same day, 29 January, 1921, Coward and his wife 
conveyed the mortgaged land to J. K. Worthington, and inserted in the 
deed the following clause: “There is a claim against this land for one 
thousand dollars to N. W. Clark, which the said J. K. Worthington 
hereby assumes.” This deed was registered 19 September, 1921. J. K. 
Worthington gave Coward a note for $700 and secured it by a mortgage 
on the land, which was duly recorded. Worthington failed to pay Clark 
the debt he had assumed, and on 27 December, 1921, the mortgage was 
foreclosed by a public sale, when J. T. and H. A. Worthington became 
the purchasers of the land at the price of $1,280. Thereupon Clark, as 
mortgagee, and the Bank of Craven, as his assignee, made the purchasers 
a deed dated 10 January, 1922, and registered 4 February, 1922. On 
4 May, 1927, a motion purporting to have been made in the case of 
N. R. Skinner v. C. C. Coward was filed in the clerk’s offiee, and a notice 
was issued to J. K., J. T., and H. A. Worthington to show cause why 
the land which had been mortgaged to Clark should not be sold to satisfy 
the plaintiffs judgment. Answering the notice they denied that the 
judgment was a lien on the land sold under the mortgage and denied that 
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they were responsible for the judgment or under any obligation to pay 
it. On 8 April, 1929, an amended petition was filed and Clark was 
notified to appear and show cause why the judgment should not be paid 
from the surplus remaining after the payment of his claim, which was 
admitted to be the first lien. The note and mortgage held by Clark had 
been assigned and transferred to the Bank of Craven and were in its 
hands when the sale was made under the Clark mortgage. It was con- 
tended by the plaintiff and denied by the defendant that there was a 
surplus of $170, but as to the exact amount there is no finding. Clark 
entered a special appearance and moved to dismiss on the ground that 
the plaintiff’s relief, if he was entitled to relief, was by an independent 
action and not by a motion in the cause; and, reserving his rights under 
the special appearance, denied the plaintiff’s right to relief and pleaded 
the three and the seven-year statute of limitations. The plaintiff alleged 
that on the day the land was sold under the mortgage he notified Clark 
of his judgment and of his claim to be paid out of the surplus; but Clark 
denied this, and there is no finding of fact in reference to the dispute. 

Upon these facts Judge Midyette held that the plaintiff had no cause 
of action against the Worthingtons, and that his remedy against Clark, 
if he had one, was by an independent action, and that as to Clark the 
cause was barred by the statute of limitations. The p-aintiff excepted 
and appealed. 


S.J. Everett for plaonteff. 
F. G. James & Son for J. K. Worthington. 
S. O. Worthington for N. W. Clark. 


Apams, J. It is important to note that the plaintiff seeks relief 
against all the respondents by a motion made before the clerk, presum- 
ably because the judgment recovered before a justice of the peace had 
been entered on the judgment docket of the Superior Court. The only 
parties to the judgment were N. R. Skinner as plaintiff and C. C. 
Coward as defendant. When the plaintiff made his motion he issued a 
notice to J. K. Worthington, and to Worthington’s two sons who had 
purchased the land at the foreclosure sale, to show cause why the land 
should not be sold to satisfy the judgment. This notice did not make 
them parties to the original action. Afterward he issued a notice to 
N. W. Clark, mortgagee, to show cause why the plaintiff’s judgment 
against Coward should not be paid out of the excess remaining after 
liquidation of the mortgage debt. The question raised by the appeal is 
whether the plaintiff is entitled to relief against the respondents or any 
of them in this proceeding. 
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First, then, as to Clark: As Coward’s mortgagee he was also a trustee 
for the two-fold purpose of securing payment of the mortgage debt and 
of accounting for the excess to the mortgagor. Kornegay v. Spicer, 76 
N. C., 95; Vick v. Smith, 83 N. C., 80; Bobbitt v. Stanton, 120 N. C., 
253. But he assigned and transferred the note and mortgage to the 
Bank of Craven and the bank thereby became the owner. It became 
also a trustee. When the sale was made under the terms of the mort- 
gage the deed was executed by Clark and by the bank. There is no find- 
ing that the purchase money was paid to Clark. We cannot assume that 
payment was made to him, because after the assignment he had no pe- 
cuniary interest in the proceeds. In the absence of a finding or admis- 
sion that the money was paid to him we do not perceive how he can be 
hable to the plaintiff for the excess. But suppose he received the money; 
he would not be hable to the plaintiff for nonpayment of the excess for 
the reason that he had neither actual nor constructive knowledge of the 
plaintiff’s judgment. He was under no obligation as mortgagee to 
examine the records for subsequent encumbrances before paying the sur- 
plus to the mortgagor in accordance with the terms of the mortgage. 
Norman v. Hallsey, 182 N. C., 6; Barrett v. Barnes, 186 N. C., 154; 
Jones on Mortgages (7 ed.), sec. 1930. The notice was served on Clark 
more than seven years after the sale had been made and the deed had 
been executed to the purchasers; meantime if he received the money he 1s 
presumed to have discharged his obligation to pay the surplus to the 
mortgagor or to the owner of the equity of redemption. 22 C. J., 146, 
sec. 82. It is therefore contended that the plaintiff’s claim against 
Clark is without merit. 

As to the purchasers it is apparent that they were strangers to the 
plaintiff’s judgment; that between him and them no contractual relation 
existed; and that J. K. Worthington’s assumption of the mortgage debt, 
or his failure to pay it, did not make him lable to the plaintiff as a 
subsequent judgment creditor. The sale under the -first mortgage con- 
veyed title to the purchasers, leaving the plaintiff to seek relief by an 
appropriate method for subjecting the surplus to the payment of his 
claim. 

But the plaintiff has not chosen the appropriate remedy; he should 
have sought relief, not by a motion before the clerk, but by an action 
brought in the Superior Court in which all who were interested in the 
fund could have been made parties and given an opportunity to be 
heard. This procedure is discussed and clearly determined and ap- 
proved in Norman v. Hallsey, supra. It is only by an independent 
action that the points raised in the appellant’s brief could finally be 
settled. 

The judgment dismissing the proceeding is 

Affirmed. 
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EDWARD ALSTON v. COUNTY OF WARREN. 
(Filed 2 October, 1929.) 


Taxation B a—-Note secured by title retaining contract of sale of timber 
is subject to taxation as a solvent credit. 


Where the grantors in a timber deed retain title as security for the 
payment of the purchase price, and the deed provides for payment as the 
timber is cut and removed and for the execution of notes for the deferred 
payments which were to be unaffected by failure to cut and remove the 
timber: Held, the notes thus given, being unconditional] promises to pay 
money are solvent credits and subject to taxation under the provisions 
of chapter 102, Public Laws 1925, chapter 71, Public Laws 1927, providing 
for the taxation of solvent credits under the authority of our State 
Constitution, Art. V, sec. 3. 


AppgaL by plaintiff from Barnhill, J., at January Term, 1929, of 
Warren. Affirmed. 

Action to recover sums of money paid by the plaintiff under protest 
to the defendant, the sheriff of Warren County. These sums of money 
were paid in discharge of taxes levied upon certain notes owned by 
plaintiff on 1 May, 1926, and 1 May, 1927. These notes were assessed 
for taxation, as solvent credits. 

Plaintiff alleged that said notes were not solvent credits, and that 
they were, therefore, not subject to taxation. 

From the judgment upon the facts agreed, that plain«iff take nothing 
by his action, and that he pay the costs to be taxed by the clerk, plain- 
tiff appealed to the Supreme Court. 


Murray Allen for plaintiff. 
S. G. Daniel & Son, Williams & Banzet and Garland B. Daniel for 
defendant. 


Connor, J. The only question presented by this appeal is whether 
there is error in the judgment rendered by the Superior Court, to which 
plaintiff duly excepted. This judgment was rendered in accordance 
with the opinion of the court that upon the facts agrecd the notes exe- 
cuted by Adams & Graham, Inc., and owned by the plaintiff, a resident 
of Warren County, North Carolina, on 1 May, 1926, and 1 May, 1927, 
were solvent credits, and, therefore, subject to assessment for taxation, 
under the laws of this State. 

The Constitution of this State provides that “laws shall be passed 
taxing, by a uniform rule, all moneys, credits, investments in bonds, 
stocks, joint stock companies, or otherwise; and, also, all real and per- 
sonal property, according to its true value in money.” Section 8, 
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Article V, Const. of N. C. The General Assembly has from time to 
time enacted laws in accordance with this provision; such laws were in 
full force and effect on 1 May, 1926, and 1 May, 1927. Chapter 102, 
Public Laws 1925; chapter 71, Public Laws 1927. In each of these 
statutes the word “credits,” as used therein, is defined as including 
“every claim or demand for money, labor, interest or valuable things, due 
or to become due, including money on deposit.” Credits, as thus de- 
fined, are subject to assessment for taxation in the township in which 
the owner resides. It has been held by this Court that solvent credits 
are property, and like all other property are hable to taxation under our 
Revenue Laws. Lally v. Commissioners, 69 N. C., 300. A note upon 
which the maker is personally liable for the payment of a sum of money 
to the holder, whether the note 1s due or to become due, or whether it is 
secured or unsecured, is a solvent credit, and as such is liable to taxation, 
under the Constitution and laws of this State. 

The notes involved in this case were executed by Adams & Graham, 
Inc., and were owned by the plaintiff on 1 May, 1926, and 1 May, 1927. 
They were evidences of deferred payments, for which the said Adams & 
Graham, Inc., were liable to plaintiff, under the terms of a deed by 
which plaintiff and his sister had conveyed to the said Adams & Graham, 
Inc., certain timber, on land situate in Warren County, together with 
the right and privilege to enter upon said land and to cut and remove 
therefrom the said timber, at any time during a period of eight years 
from and after 6 March, 1926. The purchase price for the timber and 
rights and privileges conveyed by the said deed was paid, partly, in 
cash; 1t was agreed that the balance should be paid in sums and at 
dates set out in the deed, and that the deferred payments should be ev1- 
denced by notes. The notes owned by plaintiff and assessed for taxa- 
tlon were executed in accordance with this agreement. 

The deed contains the following clauses: 

“Tt 1s the purpose and intent of the parties hereto, and it is expressly 
understood that the timbers, right and privilege hereby conveyed shall be 
retained by the parties of the first part to secure and assure the pay- 
ment of the notes mentioned herein, but the title to the timber cut and 
manufactured from such timbers shall be released in quantities equal to 
the payment then made under this contract upon the basis of $10 per 
thousand feet.” 

“Failure to cut and remove said timber within the time specified shall 
not in any way impair the validity of the notes given nor affect the 
hability of the makers thereof.” 

The effect of these clauses in the deed, construed in accordance with 
well settled principles and authoritative decisions of this Court, was, at 
most, to retain the legal title to the timber, and the rights and privileges 
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described therein, in the grantors, for the sole purpose of securing the 
payment of the notes executed by the grantee as evidence of its indebted- 
ness to the grantors, and of its obligation to pay the balance due on the 
purchase price. Stevens v. Turlington, 186 N. C., 191, 119 8. E., 210, 
382 A. L. R., 870. The notes, although thus secured, are clearly solvent 
credits, within the meaning of the statutes and of the Constitution of 
this State, and as such are liable to assessment for taxation. See 
Rampton v. Dobson, 156 Iowa, 315, 186 N. W., 682, 3 A. L. R., 569. 
In the instant case the deed is not an option to purchase, or a contract 
to sell; it is a conveyance of the property described therein, and passed 
title thereto to the grantee at the date of its execution. The grantee is 
liable for the payment of the balance due as the purchase price, in all 
events. The owner of the notes executed as evidences of the deferred 
payments to be made by the grantee, in accordance with the terms of 
the deed, has a claim or demand for money, which he may enforce 
against the maker. The notes are solvent credits, and as such are liable 
for taxation. 


There is no error in the judgment, which is therefore 
Affirmed. 





GEORGE B. GREENE, ComMMIssIoneR oF Court, vy. H. STADIEM et vx. 
(Filed 2 October, 1929.) 


1. Evidence A a—Judicial notice will be taken of appointment of special 
judge. 
The Supreme Court will take judicial notice on appesl of the appoint- 
ment of a certain person as a special judge under the provisions of 
chapter 187, Public Laws 1929. 


2. Controversy without Action A a—Special judge is without jurisdiction 
to hear controversy when not holding term of court. 

A special judge is without authority of law to hear and determine at 
chambers a controversy without action submitted under the provisions 
of C. 8., 626, when the Governor has not specially appointed him under 
the provisions of statute to hold a term of court at that time, Constitution, 
Art. IV, sec. 11; Public Laws 1929, ch. 187, and the proceedings of a special 
judge under such circumstances are a nullity, and on appeal the cause 
will be dismissed. 


AppEAL by defendants from Cowper, Special Judge, at Chambers in 
Kinston, 18 May, 1929. From Lenorr. 

Controversy without action, submitted as follows: 

“The plaintiff and the defendants, having a question in difference 
which might be the subject of a civil action, agree upon the following 
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statement containing the facts upon which the controversy depends, and 
present a submission of the same to the court, as provided in section 626 
of the Consolidated Statutes of North Carolina, and do hereby stipulate 
and agree that G. V. Cowper, judge of the Superior Court of North 
Carolina, residing in Kinston, may hear this controversy without action 
at Chambers in Kinston, and render judgment herein.” 

From the judgment rendered on the facts agreed, the defendants 
appeal. 


Sutton & Greene for plainteff. 
PF. FE. Wallace for defendants. 


Sracy, C. J. The Court will take judicial notice of the fact that 
Hon. G. V. Cowper is one of the Special Judges appointed by the Gov- 
ernor under authority of chapter 137, Public Laws 1929. Gross v. 
Wood, 117 Md., 362, Ann. Cas., 1914A, 30, and note; 15 R. C. L., 1106. 
It is not suggested that he was designated or commissioned by the 
Governor to hold a regular or special term of the Superior Court of 
Lenoir County during the week of 18 May, 1929, when the judgment 
in the instant case was signed, but the contrary has been made to appear 
by certificate from the clerk of the Superior Court of said county. In- 
deed, the judgment on its face purports to have been rendered “at 
Chambers.” 

It is provided by Article IV, section 11, of the State Constitution that 
every judge of the Superior Court shall reside in the district for which 
he is elected, and shall preside in the courts of the different districts 
successively, but not in the same district oftener than once in four years, 
etc.; “and the General Assembly may by general laws provide for the 
selection of special or emergency judges to hold the Superior Courts of 
any county or district when the judge assigned thereto, by reason of 
sickness, disability, or other cause, is unable to attend and hold said 
court, and when no other judge is available to hold the same. Such 
special or emergency judges shall have the power and authority of 
regular judges of the Superior Courts, in the courts which they are so 
appointed to hold.” 

Pursuant to this provision of the Constitution the General Assembly 
of 1929, by general law, chapter 137, authorized the Governor to appoint 
six Special Judges of the Superior Courts for terms beginning 1 July, 
1929, and ending 30 June, 1931, and to issue commissions accordingly. 

Section 5 of the said act provides: “That such special judges during 
the time noted in their commissions shall have all the jurisdiction which 
is now or may be hereafter lawfully exercised by the regular judges of 
the Superior Courts in the courts which they are appointed or assigned 
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by the Governor to hold, and shall have power to determine all matters 
and injunctions, receiverships, motions, habeas corpus proceedings and 
special proceedings on appeal otherwise properly before them; but writs 
of injunction, orders to show cause, and other remedial or amendatory 
writs, orders and notices shall be returnable before them only in the 
county where the suit, proceeding or other cause is pending unless such 
judge is then holding the courts of that district, in which case the same 
may be returnable before him as before the regular judge of the Superior 
Court; and the same when issued by any such special judge, may always 
be made returnable by him before the resident or presiding Superior 
Court judge of each district to the same extent and in the same manner 
as any Superior Court judge might do in like cases.” 

Thus 1t will be seen that under the constitutional provision above men- 
tioned, special or emergency judges are to have the power and au- 
thority of regular judges of the Superior Courts “in the courts which 
they are so appointed to hold.” And under the act of their appoint- 
ment, chapter 137, Public Laws 1929, they are to have all the juris- 
diction exercised by regular judges of the Superior Courts “in the courts 
which they are appointed or assigned by the Governor to hold.” It is 
further provided in said act that such special judges “sk.all have power 
to determine all matters . . . otherwise properly before them.” But 
we find no authority for a special or emergency judge to determine a 
controversy without action at Chambers when he is not holding a term 
of court. Dunn v. Taylor, 186 N. C., 254, 119 S. E., 495. Nor do we 
apprehend that the Legislature, in excess of its own authority, under- 
took to clothe special judges with more power than the Constitution 
permits. If so, to the extent of such excess, the act would be wanting 
in constitutionality. 

It is provided by C. S., 626, that parties to a questicn in difference 
which might be the subject of a civil action may agree upon a case con- 
taining the facts upon which the question depends, and present a sub- 
mission of the controversy without action to any court “which would 
have jurisdiction if an action had been brought.” Drug Co. v. Lenoir, 
160 N. C., 571, 76S. E., 480. 

It follows, therefore, that as the special judge to whom the contro- 
versy was submitted, by agreement of the parties, had not been com- 
missioned by the Governor to hold a court in Lenoir County at the time 
of signing the judgment, he was without authority to determine the 
matter. Hence the proceeding is a nullity, being coram aon judice, and 
the judgment is void. 

Dismissed. 
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STATE v. A. O. SCURLOCK ET AL. 
(Filed 2 October, 1929.) 


Receiving Stolen Goods D a—In prosecution for receiving stolen goods a 
verdict that does not find guilty knowledge is fatally defective. 


Where under an indictment charging the defendant with receiving 
stolen goods the verdict does not find guilty knowledge of the defendant 
at the time of receiving them it is fatally defective, and upon applica- 
tion for certiorari when this defect is made to appear a venire de novo 
will be ordered. 


AppiicaTion by A. O. Scurlock for certiorari: to review record in 
ease of 8S. v. Scurlock et al., tried at the September Term, 1928, of 
RANDOLPH. 

It appears from the application and record that Charles Faircloth, 
Edgar Barbee, J. W. Garvin and Osley O. Scurlock were tried upon an 
indictment charging them (1) with the larceny of a Chevrolet roadster, 
valued at $564.00, the property of Johnson Chevrolet Company, and 
(2) with receiving said Chevrolet roadster, valued at $564.00, the prop- 
erty of Johnson Chevrolet Company, knowing it to have been feloniously 
stolen or taken in violation of C. S., 4250. 

Verdict: “Not guilty as to John Garvin. Verdict as to Charlie Fair- 
cloth, E. B. Barbee and Odell Scurlock, guilty of having car in their 
possession, knowing it to be stolen.” 

Judgment: Imprisonment in the State’s prison as to each of the de- 
fendants convicted for not less than five nor more than ten years at 
hard labor. 

The defendants and each of them gave notice of appeal to the Su- 
preme Court. E. B. Barbee alone perfected his appeal, ante, 248, 
though petitioner was under the impression that his appeal would be 
considered along with his codefendant’s, as his counsel had so ad- 
vised him, | 

Writ of certvorari ordered to issue. 


Walter E. Brock for petitioner. 
Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 


Sracy, C. J. The petitioner’s application for writ of certiorari, in 
lieu of an appeal, has been allowed in the instant case because it ap- 
peared on the face of the record proper in DBarbee’s appeal, ante, 
248, that the verdict as rendered was not responsive to the indictment, 
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did not convict the defendants of a crime and was not sufficient to sup- 
port a Judgment. S. v. Shew, 194 N. C., 690, 140 S. E., 621. 

The verdict fails to find that the defendants recewwed the car in ques- 
tion, knowing at the time that the same had been feloniously stolen or 
taken. 8S. v. Caveness, 78 N. C., 484. 

It is conceded by the Assistant Attorney-General, Mr. Nash, that the 
petitioner is entitled to a venire de novo. It is so ordered. 

Venire de novo. 





KNOTT WAREHOUSE COMPANY, J. T. HARRIS anp Wire, ANnp R. E. 
BELCHER anp Wire, v. W. R. WILLIS, Truster, anp CITIZENS BANK. 


(Filed 2 October, 1929.) 


1. Assistance, Writ of B a—Issuance of writ held proper in this case. 


Where land has been sold by commissioners in foreclosure proceedings 
under a decree of court, and the sale duly confirmed, upon possession 
being withheld from the purchaser at the sale it is proper for the court 
in its equitable jurisdiction to order a writ of assistance to evict the 
wrongful possessor and to place the purchaser in possession of the lands. 


2. Appeal and Error J a—Judgment authorizing writ of assistance is pre- 
sumed correct on appeal—Pleadings. 


Where the respondents in their answer to a petition for a writ of as- 
sistance allege that the petitioner has caused a subdivisicn of the property 
so as to convey land not described in the deed of trust under which the 
petitioner seeks his relief, and the allegations in respect thereto are not 
denied by the petitioner: Held, the allegations have reference to matters 
of defense which do not require denial, and on appeal when there is no 
finding in the record in regard thereto and no exception to the refusal 
of the court to make such finding, it is presumed that the judgment 
authorizing the issuance of the writ is correct and that the petitioner 
acquired only the land described in the deed of trust, in the judgment of 
the court, and in the commissioner’s deed, and the judgment will be 
upheld. 


Apprat by R. E. Belcher and wife from a judgment of Lyon, Emer- 
gency Judge, at April-May Special Term, 1929, of Pitt, authorizing 
a writ of assistance in behalf of Pitt County Insurance and Realty 
Company, purchaser of land at a judicial sale. Affirmed. 


R. T. Martin for appellants. 
John Hill Paylor and Albion Dunn for petitioner, apoellee. 


Apams, J. The facts are set forth in the judgment. On 23 January, 
1922, R. E. Belcher and Lucy Belcher, his wife, executed to W. R. 
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Willis, as trustee, a deed of trust conveying real property described as 
follows: “The following lands, lying between Barrett and George streets 
on a certain map made by Harding and Rivers, known as subdivision of 
the Belcher property at Farmville, North Carolina, dated April, 1928, 
and being lots Nos. 4, 5, 6, 7, 8, and 9.” In 1925 the trust was fore- 
closed and the property was sold to the petitioner, the Pitt County In- 
surance and Realty Company, at the price of twelve hundred dollars. 
The commissioners who had made the sale under a decree in equity, sub- 
mitted their report recommending that the sale be confirmed. There- 
after the sale was confirmed, and the commissioners were authorized and 
directed to convey to the petitioner the specific property described in the 
deed of trust. They complied with this order on 20 July, 1925, the land 
conveyed being the lots described in the deed of trust and in the decree 
of foreclosure. The appellants refused to give the petitioner possession. 

Upon consideration of the foregoing facts it was adjudged that the 
petitioner is the owner and entitled to the possession of lots 4, 5, 6, 7, 8 
and 9, as they appear on the map referred to in the deed of trust, and 
that a writ of assistance be issued directing the sheriff to evict the ap- 
pellants and to put the petitioner in possession of the property. 

A writ of assistance is a form of process issued by a court of equity 
to transfer the possession of lands, the title or right of possession to 
which it has previously adjudicated, as a means of enforcing its decree. 
Bank v. Leverette, 187 N. C., 748; Lee v. Thornton, 176 N. C., 208; 
Knight v. Houghtalling, 94 N. C., 408. These and similar decisions 
sustain the judgment upon the facts found by the presiding judge. 

In their answer to the petition the appellants allege that the map re- 
ferred to was not in existence when the deed of trust was executed, and 
that the petitioner has caused a subdivision of the property so as to 
convey the land not described in the deed of trust; and in their brief 
they take the position, as we understand, that as their allegations are 
not denied they must be taken to be true. The allegations, however, are 
matters of defense which are deemed to be denied; and in the record there 
is no finding in reference to them and no exception to the court’s refusal 
to find any facts relating to them. The only land acquired by the pur- 
chaser is that which is described in the deed of trust, in the Judgment 
of the court, and in the deed of the commissioners. Judgment 


Affirmed. 
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STATE v. ERNEST FOX. 
(Filed 2 October, 1929.) 


1. Homicide G a—Evidence of defendant's guilt of murder in first degree 
held sufficient to be submitted to jury in this case. 


Circumstantial evidence of the prisoner’s guilt of murder in the first 
degree is held under the facts of this case sufficient to be submitted to 
the jury. 


2. Criminal Law G d—lIn this case held: testimony as to telegram sent 
by defendant tending to show his uneasiness was competent. 


Testimony of a witness as to the contents of a telegram sent by. the 
defendant while in the presence of the witness who heard the defendant 
narrate it to the telegraph operator and saw the operator write it down, 
which tended to show the defendant’s anxiety as to the knowledge of 
another of “something on” him, is admissible with other circumstantial 
evidence of defendant’s guilt of murder, as a circumstance tending to 
show guilt, the probative force being for the jury. 


3. Criminal Law G i—Expert testimony as to the position of the deceased 
when shot held admissible under the facts of this case. 


When the position of the deceased when killed is relevant to the 
inquiry it is competent for a physician who had examined the deceased 
and who has qualified as an expert, to testify that the killing was done 
with a 44 bullet while the deceased was lying down and explain the 
facts and circumstances upon which he based his opinion, and such testi- 
mony does not violate the rule that the issue of the defendant’s guilt is 
exclusively for the determination of the jury. 

4, Oriminal Law G l—~Where a prior confession is inadmissible a subse- 
quent confession made without fear or hope may be admissible. 


Where the confession of the defendant of his guilt of murder, made to 
an officer of the law, is excluded by the judge upon a woire dire on the 
ground that it was induced by fear or favor and therefore not voluntary, 
a later confession, made to another witness, is admissible when the judge 
finds upon sufticient evidence upon voire dire that it was not influenced 
by the causes which had induced the previous confession and that it was 
free and voluntary, and made without fear or favor. 


AppraL by defendant from Small, J., and a jury, at June Term, 
1929, of Epczcomse. No error. 

The defendant was indicted for murder of one Jesse Taylor and con- 
victed of murder in the first degree and sentenced to be electrocuted. The 
State’s evidence tended to prove that Jesse Taylor was a young man 
about 20 years of age and was engaged in the grocery business in Rocky 
Mount, on East Grand Avenue. That on Saturday night Jesse Taylor 
was in the store a little after 12 o’clock checking up and counting his 
money. Jesse Taylor was a single man and customar:ly slept in his 
place of business, his father and family resided in ancther section of 
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the city, some distance from the store. On the next morning, Sunday, 
26 May, the members of the family telephoned the store and received no 
response, one of his brothers went to the store, and after knocking and 
hollering, with no response, the brother with others forced an entrance 
by breaking the door of the store, which was locked on the inside. They 
found Jesse Taylor on a cot dead, with blood on his head. The two 
brothers and the father of Jesse Taylor identified a 41 caliber Colt 
revolver as the property of J. H. Taylor, father of Jesse Taylor, which 
he had loaned to Jesse Taylor, his son, with instructions by the father 
to keep same in his store. Neither his father nor brother was able to 
place the said Jesse Taylor in the possession of the revolver they identi- 
fied inside of two weeks prior to the time of Jesse Taylor’s death. The 
father, brothers nor did any State’s witness sce defendant enter or leave 
the store either on Saturday, 25 May or Sunday, 26 May. 

Louis Perry’s testimony was to the effect that he had known defendant 
three or four years, and knew where his father lived on 26 May. He 
saw defendant Thursday, 23 May, at Jesse Taylor’s store at an early 
hour, about five minutes of six o’clock. That Jesse Taylor and two white 
men and defendant Fox were in the store and were so dressed as to indi- 
cate that they had slept in Jesse Taylor’s store the night before. 

H. A. Pittman: Knew Jesse Taylor; he ran a store on East Grand 
Avenue, No. 600, and rented the store next door to him, No. 602, to 
Taylor, and then Taylor moved across the street to another building. 
“The night before Jesse Taylor was killed, Saturday night, Ernest Fox, 
the defendant, entered my store at about eleven-thirty p.m., and stayed 
there until I cleaned up and begun to close up. It was a quarter to one 
when I got cleaned up and closed. While Fox was in the store he just 
sat at the window in the corner of the building, looking out the window, 
and didn’t have anything to say. The window he was sitting at was on 
the street side—the west side of the street looking west. There is nothing 
on the other side but the store where Jesse Taylor kept. Fox was em- 
ployed at one time by Jesse Taylor. He stopped work about three 
weeks before Jesse Taylor’s death. I saw another delivery boy working 
for Mr. Taylor afterwards. On the morning of 26 May, I opened my 
place of business, as near as I can get at, about seven o’clock. Jesse 
Taylor’s body was found about ten o’clock. I went over. The body 
was lying with the head to one side, and I saw blood here and here (indi- 
eating), and I went right back.” 

Clarence Taylor testified: “I identified this book on yesterday as my 
brother’s bank book. I know my brother’s handwriting. Yes, that is his 
handwriting and his figures. I found that deposit slp on Sunday morn- 
ing that my brother was found dead in the store on the counter near the 
cash register. I forget what day we found the book, but it was found 
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in the desk where the money bag was. I saw my brother make out the 
deposit slip that Saturday night before he was found dead Sunday 
morning. (State offers in evidence the deposit slip and bank book and 
the pistol and two bullets about which Dr. Large testified.) I saw my 
brother checking up Saturday night, but didn’t know how much he had 
until I seen the deposit slip. I never saw that before Sunday morning. 
I was looking at my brother when he made out the slip and put it in the 
bank book. I was three or four feet from him. I do not know the exact 
figures. I found it a little after ten o’clock Sunday morning. [I left 
the store Saturday night around one or one-fifteen. He put the money 
in the bank book in a bag and tied it up. I don’t know what my brother 
did in respect to the slip after I left. I know what the slip called for. 
I didn’t count the money and couldn’t tell you. That is the bag. He 
had a key ring on his belt and the door key was on there, but what was 
on the other keys I don’t know. J never saw them but one time. I have 
made a search in the store for them, but have been unable to find them. 
(State offers in evidence the bag.) I found the bag in the desk Wed- 
nesday morning, I believe.” 

George Planter: That he lived on Atlantic Avenue in Rocky Mount 
and made hogsheads. He identified the 41 caliber Colt revolver—the gun 
previously identified by the father and two brothers of Jesse Taylor which 
the father had loaned Jesse Taylor; that defendant came to his house 
Sunday morning before last between 3 and 4 o’clock and knocked on the 
door; he was in bed. After some conversation, he pulled out the re- 
volver and handed it to him and said keep it until he called for it. Later 
on the same morning he tried to buy the pistol on credit from Fox. The 
revolver had five bullets in it and six chambers, but there was no empty 
shell in it. Defendant did not tell where he got it or why he wanted 
him to keep it. The first time he came in a Hudson ear like Ben John- 
son drives; the second time in an open Ford. 

Ben Johnson: “Was taxi driver and lived in Rocky Mount. Had 
known defendant two or three years. He was parked on the morning of 
26 May at Douglass Drug Store. Fox said he wanted him to take him 
home. He carried defendant to various places, one Frank Williams ac- 
companying the defendant: (1) To defendant’s home cn Pennsylvania 
Avenue; (2) about five minutes afterwards to George Planters; (3) to 
Easter Ricks’ house; (4) to Wimberly’s Pressing Club; (5) to Myrtle 
Avenue; (6) to Rosa B. Ellis’ house, then to Douglass Drug Store, and 
he and Williams got out. That was about 3:30 o’clock. Fox, when he 
went to the Pressing Club, got some dresses and carried them to Rosa 
B. Ellis’. He did not know Planter and heard no conversation between 
them. He was paid $1.05 for the trip.” 
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John Jones: “Lived in Rocky Mount and worked for the Dodge people. 
He knew defendant, and on Saturday morning, 25 May, defendant came 
by and wanted to buy an old automobile from him. He for several months 
was after him to buy an old car. I told him there was an old Ford he 
could have for $20. He looked at it and liked it, and said he would 
come after it when he got the money. Told him he had better hurry, 
as he could not have it unless he came by 6:30 that evening. At ten 
minutes to six he came back and said he didn’t have the money, but 
expected to get it pretty soon. Next morning about 5:30 he came to 
witness’ house and awoke him and everybody else in his house, and asked 
if he could get the car that morning. Witness said he thought so, and 
asked him if he had the money, and he said ‘Yes,’ and pulled out two 
ten dollar bills—$20.00. They went over to the foreman’s, and he told 
them he would get down at the place of business about 8 o’clock, and 
that defendant could get the car. In going to the foreman’s defendant 
went by the police station and through the public streets of Rocky 
Mount, where he could be seen by both white and colored, and the officers 
of the law. He did not seem excited, nor did he try to hide or conceal 
himself. Defendant had a little liquor in his pocket when he came to 
me that morning, and I told him he had better throw it away because 
my Boss didn’t like liquor, and I didn’t want him to see any around. 
When he came to my house at five-thirty he didn’t look like he had drunk 
a drop.” 

Clarence Griffin: “Drove a transfer in Rocky Mount. About seven 
o'clock, 26 May, in front of Dunbar’s Cafe, defendant hired witness to 
take him across town to Rosa B. Ellis’ house. He stayed there about five 
minutes, and he brought him back to the transfer shed and put him off 
at Burnette’s Drug Store. He paid him 75 cents, and that was all the 
money he saw him have; went through the heart of Rocky Mount, 
colored section, and could be seen by them. Went in public places, and 
defendant acted perfectly natural; didn’t seem in a hurry or scared. He 
was not flourishing money around like a man that had plenty of it.” 

Alexander Grant: “Lived in Rocky Mount, and had known defendant 
three or four years. Met defendant Sunday morning, 26 May, at Doug- 
lass’ Drug Store, and had just come out of Dunbar’s Cafe and had a 
lunch wrapped up. Drove up and asked me if I wanted to go to Wilson. 
Told him yes, but I had no money, and defendant said he would take 
care of that part. He and another colored boy went in the Ford that 
defendant told him he had bought that morning for $20.00. Left Rocky 
Mount ten minutes to eleven o’clock. Before they left Rocky Mount 
defendant showed him and the boy $7.00; before they got to Sharpsburg 
defendant showed them $55.00; said he got the money from his mother, 
who had sold some Liberty bonds. Said he was going to his aunt’s to 
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get some money left him by a relative, and he had just come of age and 
could get it. Stopped at Sharpsburg on the way to Wilson. Went to 
Stantonsburg and Paul Chapel, where defendant’s aunt lived. They 
went to service. Left the chapel about 4:30 p.m., and went to Snow Hill. 
Returned to Wilson at 7:30; ate supper in a cafe. After supper defend- 
ant called up Rosa B. (Ells) over phone at Rocky Mount. That Fox 
afterwards told witness that the girl said, ‘I know something on you,’ 
and that Fox asked her to meet him at Elm City; that they went to Elm 
City, but that Rosa B. did not meet them; that they stayed in Wilson 
that night; that they were having constant car trouble. They stayed 
that night in a hotel. That on Monday morning they decided to go to 
Greenville. On the way to Greenville they stopped in Farmville. At 
Farmville they parked the car near a telegraph office, and that witness 
sent a telegram to his mother at Rocky Mount; that the other party 
sent another telegram to some one in Rocky Mount; that Ernest Fox 
sent a telegram to Rosa B. at Rocky Mount. ‘I seen the man write it.’ 
(Question) What did he say to her? (Defendant objects.) 

By the Court: Did you hear Fox tell the man what to say in the tele- 
gram? Answer: Yes, sir. 

Q. Was that in the telegram what Fox said? Answer: He said ‘I hke 
to know what you are talking about,’ and said to wire him back in care 
Greenville Western Union. This was about eleven o’clock Monday 
morning. We then struck out for Greenville. We drove around town, 
and he got out and parked his car about a block from the Western Union, 
and went to the Western Union to sce if the telegram came. It was 
twenty minutes to twelve o’clock then, and the telegram hadn’t come. He 
had a suit pressed. Witness then proceeds to tell Fox’s movements 
around Greenville, and about the witness and the witness’ companion, 
aside from Fox, spending Monday night in an automobile in Greenville. 
The next time we saw him he was under arrest in Greenville. That was 
the next morning—Tuesday.” 

Dr. H, Lee Large was admitted to be a medical expert. He examined 
the body of Jesse Taylor on the Sunday morning near eleven o'clock. 
“The body was on a cot in the northwest corner of the store building. The 
body was lying on the cot on the right side. He had a bullet wound 
which entered on the left side or under the left side of his jaw, barely 
missed the jaw-bone; ran slightly backward and across tc enter the base 
of the skull between the ears. (The witness is here qualified and the 
court finds as a fact that the witness is an expert in judging the caliber 
of a pistol and the size of a pistol ball.) 

Question: Have you an opinion satisfactory to yourself on this ques- 
tion, as to whether or not Jesse Taylor, the wound which was found in 
his neck, was inflicted while he was lying or standing up? (Defendant 
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objects; objection overruled, and defendant excepts.) Answer: Yes, sir, 
my opinion is that he was lying down. 

Question: I ask you to explain so far as you can why you say that? 
(Defendant objects; objection overruled, and defendant excepts.) An- 
swer: First the range of the bullet on its point of entry to its final 
point of lodging in the head of this man was such that w ould have made 
it impossible for a man to have been in a standing position when the 
shot was fired; and, secondly, the condition of the body was such as to 
indicate that the body, in other words, this man had never made any 
voluntary movement from the time the shot was fired, and it is borne 
out by the wound. The wound was such as would have caused immediate 
paralysis of the body, after the bullet was fired. There was no other 
wound on his body.” 

Dr. Large further produced the bullet taken from Jesse Taylor’s body 
and testified 1t was in three pieces and was a 41 caliber bullet. 

Witnesses P. C. Zimmerman and R. O. Watson, police officer, of 
Rocky Mount and deputy sheriff, respectively, were examined as wit- 
nesses for the State. When interrogated relative to an alleged confes- 
sion of the defendant, the defendant objected ; whereupon, said witnesses 
were examined in the absence of the jury with a view of determining the 
competency of their testimony relative to said confession. Upon the evi- 
dence elicited, in the absence of the jury, the court found as facts: That 
the statements alleged to have been made by the defendant, both written 
and oral, in the nature of a confession, were induced either by fear or 
hope, and that such statements as so alleged to have been made by the de- 
fendant were not voluntary in their nature. Upon such findings by his 
Honor, upon motion of defendant, the evidence of witnesses Zimmerman 
and Watson, relating to the alleged confessions, were excluded. 

In the absence of the jury, the following witnesses were examined: 
George T. Sugg, defendant Ernest Fox, R. O. Watson, 8. P. Marler, to 
determine the competency or incompetency of the witness George T. 
Sugg. 

Upon the conclusion of the evidence the court below found that as a 
fact the statement made by the witness George T. Sugg, while said wit- 
nesses were inspecting the jail along with other grand jurors, was a 
voluntary statement and rules the same admissible in evidence. (De- 
fendant objects; overruled; defendant excepts.) 

In the presence of the jury: 

George Sugg: “I was a member of the grand jury during the present 
six months. I came on the first of January and go through the year. 
I went to the jail on Monday afternoon and made an inspection. I saw 
this fellow here, but I didn’t know who he was. J asked him what he was 
doing in there and what he was in there for, and he told he was in there 
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for killing a man, and I said, ‘For what?’ and he said, ‘For his money.’ 
I asked him had he been in trouble before, and he said two or three 
times. I didn’t ask him anything else. I did not put him in any fear to 
tell. I did not know who he was when I asked him that; I did not know 
that he was the man that was alleged to have killed Jesse Taylor. I had 
been upstairs, I went into all the rooms. All of the grand jury came in 
the cell where Ernest Fox was confined, that could get in at one time. I 
am not sure about that, though. Some of the grand jury were ahead of 
us; we were going all over the house. I don’t remember who was with 
me at the time of the conversation. There were eight or ten or twelve 
people in there. We did not communicate to Ernest Fox what we were 
in there for. I did not have any idea that this was the man that was 
accused of the Rocky Mount murder. TVhat’s what he said, ‘For killing 
aman, and I said ‘For what? and he said, ‘His money.’ I asked other 
prisoners in the jail what they were in there for, some white and some 
colored. I knew nothing about the previous conversations other people 
had with Ernest Fox. I had never seen him before that day. We were 
in there about four o’clock. That was all he said to me. I don’t remem- 
ber when I first told what transpired between us. I haven’t told an 
officer, because I left here and went home. I did not communicate this 
conversation to any officer. The sheriff served subpena on me this 
morning.” 

P. C. Zimmerman’s testimony was a narrative of a conversation he 
had with defendant as to his whereabouts on the night of the killing. 
About 12 o’clock defendant and Frank Williams had purchased a half 
gallon of whiskey for $2.50 from Dancy Ward on Langley Road the 
other side of the A. C. L. Company’s pump station. He paid $1.75, Wil- 
liams the balance, and they came to town to the Douglass Building, went 
in Wimberly’s Pressing Club, got some clothes, and Ben Johnson took 
him home at 2 o’clock Sunday morning, and was there until 6 o’clock 
and went to Douglass Building; went about 9:45 to Wi'son. He then 
narrated where defendant told him he went. “I asked hira what he paid 
for the car and he said $20.00. I asked him where he got the money to 
buy the car and he said he won it gambling, and I asked him where, 
and he said ‘Langley Road in a tobacco barn.’ I asked him how much 
money he had when he bought the car, and he said $48, and I asked him 
how much he had when he entered the game, and he said $8.00; and‘I 
asked him how much he won, and he hesitated and I said, ‘Did you win 
$35.00? and he said ‘Yes.’ And I asked him how much money did he 
have in his pocket after he bought that automobile, and he said ‘$43.00,’ 
and then I asked him where did he get the money to buy the car, and he 
said Jim Whitley gave him $4.00, his brother, Harvey Fox, Jr., who is 
just a small fellow, gave him $8.00, and he said he had $8.00 at the 
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house he had saved for the purpose of buying a car. I then asked him 
if he had any more money from Sunday morning until the time he was 
arrested except the $43.00 in question, and he said ‘No,’ that was all 
he had. . . . J asked him where he was at 12 o’clock and he said 
at Daney Ward’s buying whiskey. I asked him where he was at 1:30, 
and he said ‘In a tobaceo barn, Langley Road, gambling” I asked him 
who was in the game, and he said ‘Nathan Speight and Charles Woodard 
and four others.’ I asked him where he was at 2:15, and he said ‘In the 
tobacco barn gambling.’ I asked him where he was at 3:30, and he said 
he was still in the tobacco barn gambling. I asked him where he was at 
5 o’clock, and he said he was at home. I asked him what time he got up, 
and he said about 6 o’clock. I then asked him if he knew Jesse Taylor, 
and he said he did, and I asked him did he ever work for him and he 
said he did. I asked him how long, and he said three weeks. I asked 
him did he ever see Jesse’s gun, and he said he did before he moved 
from Pittman’s store to the place where he died. I asked him if he 
had ever spent the night in the store with Jesse Taylor on a pallet on 
the floor, and he said he absolutely had not; that he had never spent a 
night in there. There were some more questions, but I can’t recall them 
right now.” 
The defendant introduced no evidence. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State, 
George M. Fountain and T. T. Thorne for defendant. 


Crarkson, J. The evidence, from the record, is sufficient, with or 
without the confession of defendant, to be submitted to the jury to sus- 
tain a verdict of murder in the first degree. S. v. Miller, ante, 445. 

The defendant excepts and assigns error to his Honor’s permitting 
the witness Grant to testify as to the contents of the telegram sent by 
defendant Fox to Rosa B. Ellis. The witness, however, was standing 
by and heard what Fox said. Not only this, but he saw the man write 
down on the blank what Fox said: “I seen the man write it.” THe said, 
“T like to know what you are talking about,” and to wire him care of 
Greenville Western Union. It was no doubt introduced as some evidence 
to show Fox’s anxiety as to what Rosa B. Ellis meant when she told 
him over the telephone that “I know something on you.” This was ad- 
missible for what it was worth—the probative force was for the jury. 

The defendant further excepts and assigns error: That it was incom- 
petent “to permit State’s witness, Dr. Large, to testify that the deceased, 
Jesse Taylor, was, in his opinion, lying down when he received the fatal 
wound, and to further testify as to his reasons, as it invades the province 
of the jury.” We cannot so hold. 
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In S. v. Jones, 68 N. C., at p. 444, it is said: “The only point made 
was as to the competency of the opinion of the physician who was ex- 
amined for the State, as to the cause of death of the deceased, and of 
his posture and position at the time he was shot. It was rot denied that 
the opinion was competent as to the cause of death, but it was insisted 
that it was incompetent as to the posture and position. We suppose an 
expert might express an opinion of the posture and position from the 
range of the shot, and other circumstances.” 

In McManus v. R. R., 174 N. C., at p. 737, the following observations 
are made: “It was also urged for error that Dr. MeCoy, a witness for 
plaintiff, who had made a professional examination of the intestate at 
the time, was allowed, over defendant’s objection, to testify that ‘from 
the nature, condition and position of the wounds, he was of opinion that 
the intestate was lying down at the time the same was inflicted.” It will 
be noted that this witness, admitted to be an expert, spoke from a pro- 
fessional and personal examination of the intestate, and the answer, to 
our minds, was clearly within the domain of expert opinion. Both ques- 
tion and answer are approved and upheld, we think, in Ferebee v. BR. B., 
167 N. C., 290; Parrish v. BR. B., 146 N. C., 125; 8S. v. Jones, 68 N. C., 
443.” Shaw v. Handle Co., 188 N. C., 222; Butler v. Fertilizer Works, 
195 N. C., 409; Street v. Coal Co., 196 N. C., 178; see S. v. Carr, 196 
N.C, 129, 

The most serious contention of defendant was the ad:nission of the 
testimony of Grand Juror Sugg, who visited the jail for the purpose of 
inspection. The defendant’s confessions to the officers, made prior to 
that time, were ruled out on the ground that defendant was induced 
to make them from fear or hope. The court below, on the vovr dire, 
found that they “were induced either by fear or hope, and that such 
statements as so alleged to have been made by defendant were not volun- 
tary in their nature.” These confessions to the officers were, from the 
findings of the court, properly excluded, and the court below gave the 
rule that is followed in all civilized nations. 

In S. v. Roberts, 12 N. C., at pp. 261-2 (1 Dev., 259), relied on by 
defendant, the law is thus stated by Henderson, J.: “Confessions are 
either voluntary or involuntary. They are called voluntary, when made 
neither under the influence of hope or fear, but are attributable to that 
love of truth which predominates in the breast of every man, not oper- 
ated upon by other motives more powerful with him, and which, it is 
said, in-the perfectly good man, cannot be countervailed. These confes- 
sions are the highest evidences of truth, even in cases affecting life. But 
it is said, and said with truth, that confessions induced by hope or ex- 
torted by fear, are, of all kinds of evidence, the least to be relied on, and 
are therefore entirely to be rejected. It seems to be admitted in this case, 
that the confessions first made, were of that character, and were therefore 
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rejected; but that being repeated to the same person some time after- 
wards, they lost their original character, assuming that of free and vol- 
untary ones, and became evidence of the truth. But for what reason I 
am at a loss to conceive. How or whence does it appear, that the motives 
which induced the first confession had ceased to operate when it was re- 
peated? It is not incumbent on the prisoner to show that they resulted 
from the same motives. It is presumed that they did, and evidence of the 
most irrefragable kind should be produced to show that they did not. It 
is sufficient that they may proceed from the same cause (4 Starkie, 49).” 

In 8S. v. Fisher, 51 N. C., p. 478, Battle, J., shows that the reference 
made by Henderson, J., to Starkie, was from Ed. 1824, p. 49. The 
learned judge says that “In a subsequent edition (that of 1842, p. 36), 
Starkie somewhat modifies the rule, and says, ‘where a confession has 
once been induced by such means, all subsequent admissions of the same, 
or like facts must be rejected if they have resulted from the same influ- 
ence.” ” §. v. George, 50 N. C., 233; S. v. Lowhorne, 66 N. C., 638; 
S.v. Ellis, 97 N. C., 447; 8. v. Harrison, 115 N. C., 706; S. v. Winston, 
116 N. C., 990; S. v. Rodman, 188 N. C., 720; S. v. Wahetener, 191 
N.C., 659; 7 A. L. R., 420; S. vo. Newsome, 195 N. C., 552. 

In 8S. v. Lowhorne, supra, at p. 640, we find: “It is true, that in the 
case of S. v. Roberts (1 Dev., 259), the confession was made to the 
same person, but that, we think, can make no difference.” 

In 8. v. Drake, 118 N. C., at p. 628, Burwell, J., in regard to confes- 
sions, said: “It is a well settled rule that if promises or threats have been 
used, it must be made to appear that their influence has been entirely 
done away with before subsequent confessions can be deemed voluntary, 
and therefore admissible. And hence, it having been found that an 
improper influence was used to obtain the confession that was excluded, 
and it not having been made to appear that that influence had been in 
any way removed, the confession made on the journey to jail to one of the 
crown should also have been excluded. S. v. Drake, 82 N. C., 592.” S. v. 
Page, 127 N. C., 512; 8S. v. Bohanon, 142 N. C., 695; S. v. Whitener, 
supra. 

“Confessions are to be taken as prima facie voluntary and admissible 
in evidence, unless the party against whom they are offered allege and 
show facts authorizing a legal inference to the contrary.” S. v. Sanders, 
84 N. C., at p. 730; S. v. Rodman, supra. 

This Court, through Dillard, J., speaking to the subject in S. v. 
Sanders, supra (84 N. C.), at p. 730, said: “Under the objection made, 
the admissibility of the confession depended on the facts accompanying It 
and the legal inference therefrom, the facts being matter for the decision 
of the judge and conclusive, and the sufficiency or insufficiency thereof 
to warrant the admission or exclusion of the evidence being matter of 
law reviewable in this Court. S. v. Andrew, Phil. (61 N. C.), 205; 
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S.v. Whitfield, 70 N. C., 356. If from the facts the legal inference be 
that the confession was voluntary, then the evidence was receivable, 
otherwise, not.” S. v. Whitener, supra; Smith v. Kron, 96 N. C., at 
p. 396. 

The confessions made to the officers having been ruled cut as incompe- 
tent, induced either by hope or fear, it must be made *o appear that 
that influence has been done away with or removed before subsequent 
confessions can be deemed voluntary and therefore admissible. When 
objection is made, the competency or incompetency must be heard on the 
voir dire. “Voir dire—to speak the truth. This phrase denotes the 
preliminary examination which the court may make of one presented as 
a witness or juror, where his competency, interest, etc., is objected to.” 
Black’s Law Die., p. 1212. 

The court below on the voire dire heard all the evidence introduced, 
including that of defendant, and found that the statement made to the 
grand juror was voluntary and admissible in evidence. ‘There was evi- 
dence to sustain this ruling, therefore the testimony of the grand juror 
was properly admitted as evidence, in this we can see no error. From 
the whole record we ean find 

No error. 





LEON WEST, Minor, sy His Next Frienp, ED WEST, vy. W. B. MURPHY. 
(Viled 2 October, 1929.) 


1. Wills E b—Devise to B. so long as she should live and if no children 
then to ©. gives a child of B. a remainder after B.'s life estate. 


Where the owner of the fee devises his land to his granddaughter so 
long as she should live. and if no children, then to her brother by name, 
the granddaughter being but a child at the date of the will: Held, upon 
the granddaughter dying leaving her surviving a child, the child takes 
a remainder in the lands by implication as purchaser under the will, the 
granddaughter having but a life estate, and her brother taxing no interest 
in the land, the contingency upon whieh his estate was to be divested 
having happened. C,. §8., 1737. 


2. Wills F b—A remainderman by purchase under a will is not estopped 
by deed of the life tenant and contingent remainderman. 


Where the interest of a contingent remainderman under a will has 
been divested by the happening of the contingency, the remainderman 
who takes the lands by purchase under the will is not estcpped by a deed 
of the Ute tenant and the contingent remainderman from setting up his 
title as against the grantee therein. 


3. Wills E a—General rules for the construction of wills. 


In construing a will effect will be given to the intention of the testator 
as gathered from the written instrument unless in contravention of some 
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rule of law, and wherever possible effect will be given to every clause and 
every word, and a devise of real property will be construed as a devise 
in fee simple unless the will or some part of it shows an intent to convey 
an estate of less dignity, C. S., 4162. 
4. Same—-Presumption against intestacy. 
In construing a will there is a presumption against intestacy. 


5. Same—-An estate under a will may be created by implication, 
By will an estate may pass by mere implication from the language 
used, without any express words to direct its course, but the implication 
must be necessary, or highly probable, and not merely possible. 


Appra by defendant from a judgment of Daniels, J., given upon an 
agreed statement of facts, heard at Chambers by consent of parties. From 
Greene. Affirmed. 

Bryant Mooring, a resident of Greene County, died 28 March, 1911, 
leaving a will which was duly admitted to probate. Item 5 is as follows: 
“T give and bequeath and devise to my granddaughter, Bertie Hill, the 
following piece or parcel of land bounded and described as follows: “Be 
ginning at a stake ............ , containing 20 acres, more or less, and being 
known as lot number three in a plat made by R. E. Beaman for Bryant 
Mooring, dated 3 May, 1904, to her so long as she should live, and if no 
children, then to her brother, Frank Hill.” Bryant Mooring was seized 
in fee of this property at the time of his death. 

Bertie Hill, after her marriage with Ed West, died on 27 June, 1923, 
leaving Leon West, the plaintiff, surviving her as her only child and heir 
at law. On 7 June, 1920, after the birth of the plaintiff, Bertie West, 
joined by her husband, and her brother, Frank Hill, executed a deed pur- 
porting to convey to W. B. Murphy, the property described in item five 
of the will of Bryant Mooring, which is duly recorded in the registry of 
Greene County. The defendant has been in possession of the lot in con- 
troversy since the day this deed was executed. The plaintiff brought suit 
to recover the land on 17 November, 1923. 

It was adjudged upon the agreed facts that Bertie Hill took an estate 
for life in the devised lot, and that upon her death the plaintiff, her only 
son and heir at law, became the owner of the fee in remainder. The 
defendant excepted to the judgment and appealed. 


Teague & Dees and J. Fanson Thomson for plarntrff. 
J. Paul Frizzelle and George M. Lindsay for defendant. 


Apams, J. If under the fifth item of her grandfather’s will Bertie 
Hill acquired a defeasible fee which became absolute when she died leav- 
ing issue, the plaintiff, her son, would be deemed to have taken by 
descent from his mother and not as a purchaser by implication under the 
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will. Whitfield v. Garris, 134 N. C., 24. In this event he would be 
estopped by his mother’s deed. Crawley v. Stearns, 194 N. C., 15. But 
if the devise be construed as a gift to the granddaughter for her life 
with remainder by implication to her son, the latter will be regarded as 
a purchaser and will not be denied the right to assert his title. The first 
question, then, is whether Bertie Hill was given a life estate or a de- 
feasible fee. The answer must be sought in the testator’s intent as set 
forth in his will; for under the accepted rules of construction the written 
and not the unexpressed intent must control. Pulley v. Sullivan, 182 
N. C., 4938; Melver v. Mckinney, 184 N. C., 393; Welhams v. Best, 
195 N. C., 824. 

A defeasible or determinable fee is one which may continue forever, 
but is liable to be determined by some act or occurrence limiting its dura- 
tion or extent. Because of the possibility of its continuing forever it is 
called a fee; it is said to be determinable or defeasible because its con- 
tinuance may be defeated or avoided by the happening of the prescribed 
act or contingency. 

Unless the will, or some part of it, shows an intent to convey an estate 
of less dignity, a devise of real estate will be construed to be a devise in 
fee simple. C.S., 4162. <A gift to a person absolutely, with a provision 
that if he die without leaving children the property shall go to another, 
vests in the primary devisee a common-law fee conditional, which is de- 
feasible upon his death without leaving a child. Sadler v. Wilson, 40 
N. C., 296; Whitfield v. Garris, supra; Dawson v. Ennett, 151 N. C,, 
543; Perrett v. Bird, 152 N. C., 220; Smith v. Lumber Co., 155 N. C., 
389. In the cited cases the devisees took an estate in fee defeasible upon 
the happening of a subsequent event; but the principle upon which they 
are founded has no application to devises in which by the terms of the 
will the first taker acquires only a life estate. To this rule there is an ex- 
ception. A life estate thus given may be enlarged into a fee when the par- 
ticular disposition is to be determined, not as a rule of construction, but, 
as in Shelley’s case, as a rule of law or a rule of property, regardless of 
an intent to the contrary appearing in the will. Reid v. Neal, 182 N.C., 
192; Nobles v. Nobles, 177 N. C., 245. But as shown in many of our 
decisions the exceptions serve to clarify and impress the rule. For ex- 
ample, a father having devised to his daughter Mary an estate during 
her natural life and to the heirs of her body, on conditior. if she had no 
heirs of her body the estate should go to his son, it was held that Mary 
took a life estate. Bird v. Gilliam, 121 N. C., 326. In May v. Lewis, 
132 N. C., 115, it was held that Benjamin May was given a life estate 
by the following devise: “I loan unto my son Benjamin May my entire 
interest in the tract of land . . . to be his during his natural life, 
dnd at his death I give said land to his heirs, if any, to ke theirs in fee 
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simple forever; and if he should die without heirs, said land to revert 
back to his next of kin.” In a later case the following clause was con- 
strued: “I leave Martha Morgan, wife of James Morgan, 481% acres of 
land . . . during her life, then to her bodily heirs, if any; but if she 
have none, back to her brothers and sisters.’ The Court said that 
Martha thereby acquired an estate for her natural life. Puckett v. 
Morgan, 158 N. C., 844. On this point the following cases of later date 
are equally conclusive: Jones v. Whichard, 163 N. C., 241; Blackledge 
v. Simmons, 180 N. C., 585; Wallace v. Wallace, 181 N. C., 158; Reid 
v. Neal, supra; Welch v. Gibson, 193 N. C., 684. The principle per- 
yades all the recent decisions in which the question is discussed; and, 
indeed, so rigidly is it applied that a devisee for life with power of dis- 
position takes an estate, not in fee, but only for his natural life. Chewn- 
ing v. Mason, 158 N. C., 578; Roane v. Robinson, 189 N. C., 628. It 1s 
obvious, therefore, that Bertie Hill was given only a life estate under the 
fifth item of the will. 

In the fourth and sixth items the devise is to the first taker so long 
as he or she lives, and then to his or her children; but in the fifth, to the 
first taker so long as she should live, and if no children then to her 
brother. The appellant argues that the testator intended by the fourth 
aud sixth items to give the first taker a life estate with remainder in fee 
to the children, and by item five to give the first taker a fee in the event 
she should die leaving children. 

This construction would not only strike out the words “‘so long as she 
should live,” and disregard the rule that wherever possible effect must 
be given to every clause and every word; it would run counter to the 
principle uniformly maintained in the decisions to which we have re- 
ferred. Morever, the difference in verbiage is not unfavorable to the 
plaintiff, whose mother was unmarried and apparently a mere child 
when the testator died. The uncertainty of Bertie Hill’s leaving sur- 
viving children was the contingency which the testator had in mind and 
for which he made express provision. 

What interest did the plaintiff get under item five? If the first taker 
had died leaving no surviving child, her brother would have taken the 
fee as contingent remainderman. But the plaintiff survived his mother, 
the first taker. The remainder was not given him in express terms. Was 
it given him by implication? That an estate may be created by implica- 
tion from the language used by a donor in a written instrument is un- 
questionable. “By a will an estate may pass by mere implication, with- 
out any express words to direct its course, . . . and where implications 
are allowed they must be such as are necessary, or highly probable, and 
not merely possible.” 3 BI., 381. But in Hauser v. Craft, 1384 N. C., 
319, it is said that where the devise is in the first instance to the parent 
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for life and then over to ulterior devisees if the parent die without leav- 
ing children, the law will raise an estate in remainder by implication in 
favor of surviving children upon slight indication of an intention to 
to that effect. In the clause there construed Katherine Scott was given 
certain property which was to be hers during her natural life only, 
“and should she die without leaving any child or children the property 
was to be divided among the rest of the testator’s heirs.” She died leav- 
ing children. The Court held in an exhaustive opinion written by 
Walker, J., that she took a life estate and that her surviving children 
took an estate in remainder at her death by implication. 

The language used in item five is substantially the same as that which 
was construed in Hauser v. Craft. Construed in the light of the testa- 
tor’s manifest intention it should read, “to her (Bertie Eull) so long as 
she shall live, and, if she die leaving no children, then to her brother, 
Frank Hill.” C.8., 1737; Willis v. Trust Co., 183 N. C., 267; Vinson v. 
Gardner, 185 N. C., 193. This interpretation conforms to settled prin- 
ciples. Bertie Hill’s interest ceased at her death. Frank Hill took 
nothing because his contingent interest was dependent upon the death of 
his sister leaving no children. There is a presumption against intestacy, 
and unless the plaintiff has the remainder the fee is in abeyance or must 
revert to the testator’s heirs. We have not discovered any indication of 


such an intent in Bryant Mooring’s will. The judgment is 
Affirmed. 





L. D. ROEBUCK anp Wirz, HANNAH ROEBUCK, vy. J. J. CARSON anp 
J. L. GURGANUS, TRUSTEE, 


(Filed 2 October, 1929.) 


Appeal and Error J a—In injunction proceedings Supreme Court may re- 
view evidence, but it is presumed that the judgment is correct. 

While the Supreme Court may review the evidence and findings of fact 
by the court below upon appeal in injunction proceedings, the presump- 
tion is that the judgment of the lower court is correct, with the burden 
of showing error on the appellant, and where the court does not find the 
facts and there is no request therefor, it is presumed that he found 
the proper and necessary facts, and the Judgment will be affirmed. 


Civiz action, before Moore, Special Judge. From Martin. Heard 
at Chambers 4 May, 1929. 

This case was considered by the Court upon a former appeal reported 
in 196 N. C., 672, 146 S. E., 708. The only difference in the facts in 
the present case and upon the former appeal is that it is alleged in the 
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present case that “after the execution and delivery of the notes and 


deed of trust . . . there was an agreement between plaintiffs and 
defendant Carson as to the extension of time of payment of the notes 
above referred to; . . . that the defendant Carson promised and 


agreed that if the plaintiff, L. D. Roebuck, would pay him the sum of 
$500 that he (defendant) would extend the time for the payment of the 
notes above referred to for and during the term of . . . Carson’s 
natural life,” ete. Plaintiffs secured a temporary restraining order, re- 
turnable before Clayton Moore, Special Judge, on 4 May, 1929. 

Upon hearing the motion, the following judgment was rendered: 

“After considering the pleadings the court is of the opinion and doth 
adjudge that the restraining order heretofore issued be, and the same 1s 
hereby dissolved.” 

From the foregoing judgment the plaintiffs appealed. 


B. A. Critcher for plarntoffs. 
Elbert S. Peel for defendants. 


Per Curram. The judge dissolved the restraining order, but found 
no facts. It does not appear that either party requested a. finding of 
facts. In such eases the determinative principle of law is thus stated in 
Wentz v. Land Co., 193 N. C., 32. “In injunction proceedings this 
Court has the power to find and review the findings of fact on appeal, 
but the burden is on the appellant to assign and show error, and there 
is a presumption that the judgment and proceedings in the court below 
are correct.” Angelo v. Winston-Salem, 193 N. C., 207, 136 8S. E., 489, 
Lineberger v. Cotton Mills, 196 N. C., 506, 146 S. E., 215. The theory 
upon which these decisions rest is that it is to be presumed, nothing else 
appearing, that the judge found the proper and necessary facts to sup- 
port the judgment. 

Affirmed. 





NEILL McK. SALMON, WILLIAM E. SALMON ano FRANCES SALMON 
ATKINS v. W. F. McFARLAND. 


(Filed 2 October, 1929.) 


Injunctions D b—Judgment in this case continuing restraining order to 
final hearing affirmed. 
Where upon the hearing the court finds that the defendant failed to 
comply with the terms of his contract for the purchase of certain lands 
and had abandoned the contract, and had thereafter trespassed upon 
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the lands and cut and removed timber therefrom, and that the defendant 
is insolvent, a judgment continuing a temporary restraining order to final 
hearing will be affirmed on appeal. 


Civiz action, before Midyette, J. From Lez. Heard at Chambers 
on 24 May, 1929. 

The plaintiffs alleged that they were the owners of and in possession 
of a tract of land in Lee County, containing about 900 acres, and that 
the defendant, without any claim, title or heense, had “at divers times 
entered upon the said premises and cut and removed timber therefrom, 
and is now cutting and removing from said land certain timber of great 
value.” The plaintiffs pray for a restraining order. The defendant filed 
an answer, alleging that he had purchased the land in controversy and had 
made extensive improvements thereon, and was ready, able and willing 
to comply with the contract of purchase. A temporary restraining order 
was issued and made returnable before Midyette, J.,. who found that 
“the plaintiffs are the owners of and in possession of the land, and that 
the defendant has failed to comply with any of the terms or conditions 
stipulated in said contract; that he has neither paid, offered to pay or 
tendered any portion of the consideration named in said contract, and 
that the whole of the consideration named therein became due prior to 
the institution of this action.”* It was further found as a fact “that sub- 
sequent to the execution of said contract the defendant abandoned the 
same and possession claimed thereunder; that the defendant has during 
the past several months at divers times, entered and trespassed upon the 
land described in the complaint, and cut and removed valuable trees and 
timber therefrom. . . . That the defendant is insolvent and unable 
to respond in damage for the injury to plaintiffs’ land,” etc. 

Thereupon it was ordered and adjudged that the temporary restrain- 
ing order “be, and the same is hereby continued to the final hearing of 
this cause,” ete. 

From the foregoing judgment the defendant excepted and appealed. 


No counsel for plaintiffs. 
Baggett &€ McDonald for defendant. 


Per Curtam. The facts found by the trial judge are definite and 
specific, and fully support the judgment continuing the injunction to the 
final hearing. 

Affirmed. 


N.C] FALL TERM, 1929. 495 





EDWARDS v. EDWARDS; ELECTRIC COMPANY V. ELECTRIC COMPANY. 





H. L. EDWARDS anp EMMA G, EDWARDS, His WIFE, v. 
H. D. SPENCE. 


(Filed 2 October, 1929.) 


Mortgages H b—Plaintiff must pay amount admitted to be due in order to 
enjoin foreclosure until issue of usury is determined. 


The plaintiff in a suit to enjoin the foreclosure of a mortgage on his 
lands upon the ground that he does not owe the entire amount claimed 
in that usury was charged in the notes secured by the mortgage, must 
pay the amount admitted to be due with six per cent interest, or the 
temporary restraining order theretofore issued will be dissolved upon 
the principle that one seeking equity must do equity. 


Appra by plaintiffs from an order of Grady, J., at Chambers on 
19 April, 1929. Affirmed. 


Shaw & Jones for plainirffs. 
Whitaker & Allen for defendant. 


Per Curtam. In Judge Grady’s order the recitals are the execution 
by the plaintiffs to the defendant of two notes, each in the sum of $2,000, 
secured by a mortgage on lands, an allegation by the plaintiffs that the 
loan made them by the defendant was only $3,500, and that $500 was 
charged as a bonus or as usury. These allegations were denied. The 
plaintiffs asked that a sale of the land under the mortgage be enjoined 
until the issues joined could be determined by a jury. The order re- 
quired the plaintiffs who sought equity to do equity by paying the 
amount admitted to be due and interest thereon at six per cent. They 
failed to comply with the order and the restraining order was dissolved. 
Under these circumstances the judgment must be afirmed. Waters v. 
Garris, 188 N. C., 305. 

Affirmed. 





PlkDMONT ELECTRIC COMPANY v. VANCE PLUMBING & ELECTRIC 
COMPANY, STEVENSON THEATRES, Inc., and 8. S. STEVENSON. 


(Filed 9 October, 1929.) 


Laborers’ and Materialmen’s Liens C a—Amount of subcontractor’s lien 
extends only to amount owed contractor at time of notice. 


The right of a subcontractor to recover for material furnished the 
owner of a building is out of the funds due the original contractor by the 
owner at the time notice is given by the subcontractor, and under the pro- 
visions of our statutes is enforceable by suit into the contract between the 
owner and the original contractor, and where the original contractor has 
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abandoned his contract and the owner has been forced to spend more 
money to complete the contract than. was due the original contractor 
under its terms, the subcontractor can recover nothing: in his action 
against the owner for material furnished, there being nothing due the 
original contractor. C. S., 2487, 2489, 2442. 


AppEaL by plaintiff from Barnhill, J., at March Term, 1929, of 
Vance. No error. 

S. S. Stevenson owned a lot in the city of Henderson. He leased it 
for a term of years to Stevenson Theatres, Inc., who after erecting on 
it a building comprising a store, a theater, and offices, made a contract 
with the Vance Plumbing & Electric Company to do p-umber’s work, 
to provide for heating the building and for putting in electrical wiring. 
The Vance Company gave Stevenson Theatres, Inc., a bond in the penal 
sum of $4,530, with the Metropolitan Casualty Insurance Company 
of New York as surety, conditioned to indemnify the obligee from 
pecuniary loss. The plaintiff furnished the Vance Company electrical 
material, wiring, fittings, and fixtures, which were used ia the building, 
at the price of $592.54. Sometime prior to 5 February, 1927, the Vance 
Company abandoned its contract; and on 5 February, 1927, it delivered 
to Stevenson Theatres, Inc., invoices for material furnished the Vance 
Company by the plaintiff. Before these invoices were delivered the 
Vance Company, being insolvent, went into the hands of a receiver. 
The contract price of the work to be done by the Vance Company was 
$9,228. The contract provided that the first payment was not to be due 
before 14 June, 1926, and that subsequent payments should be made 
every thirty days thereafter, and that each payment, except the last, 
should include not more than 85 per cent of all labor and materials in 
the buildings or on the grounds. Stevenson Theatres, Inc., retained 15 
per cent (or $1,161.13) of all estimates approved in accordance with 
the contract; it had in its hands also an additional sum, part of the 
contract price, when the Vance Company abandoned its contract. 

The plaintiff brought suit against the defendants for $592.54, alleging 
that upon filing its itemized bills for material with Stevenson Theatres, 
Ine., the latter became indebted to it just as it would have been indebted 
if the contract had been made between these two parties. The verdict 
was as follows: 

1. Is the Vance Plumbing & Electric Company indebted to the plain- 
tiff for material furnished in the construction of the building upon the 
premises described in the complaint? If so, in what amount? Answer: 
$592.54, with interest. 

2. If so, did Piedmont Electric Company give notice to the defend- 
ants of the existence of said debt prior to the completion of said con- 
tract? Answer: Yes, 


N.C. FALL TERM, 1929. 497 





ELECTRIC COMPANY ¥V. ELECTRIC COMPANY. 





3. If so, what part, if any, of the contract price was then unpaid? 
Answer : $2,648.43. 

4. Was any part of said contract price then due the contractor? If 
so, in what amount? Answer: No. 

5. Did any part of the unpaid balance on contract price thereafter 
become due the contractor, and if so, in what amount? Answer: No. 

There was no exception to the issues. Judgment for defendants and 
appeal by plaintiff upon assigned error. 


J. H. Bridgers for plaintiff. 
Thos. W. Ruffin for defendants. 


ApaMs, J. Although the Vance Plumbing and Electric Company, 
Stevenson Theatres, Inc., and 8. 8. Stevenson are named as defendants, 
the only answer appearing in the record is that of Stevenson Theatres. 
The first issue, it will be observed, is restricted to the controversy be- 
tween this defendant and the plaintiff, and the answer to it was entered 
by consent. As the answer to the second was not seriously contested, it 
is apparent that the last two issues are addressed to the decisive matters 
in dispute. It is well to bear in mind that the building for which the 
materials were furnished was not erected by a county, city, town, or 
other municipal corporation and is not one of those to which C. &., 
2445 applies. It is private property; and the bond given in evidence was 
executed, not by Stevenson Theatres for the benefit of the plaintiff, 
but by the Vance Plumbing and Electric Company to save the Steven- 
son Theatres from pecuniary loss resulting from a breach of the contract. 
The surety on the bond is not a party to the action. 

The Vance Company had become insolvent and had gone into the 
hands of a receiver before the plaintiff gave notice of its claim to 
Stevenson Theatres. The jury found, in response to the third issue, 
that of the contract price for which the Vance Company had agreed 
to do the work, $2,648.43 was then unpaid. The plaintiff contends that 
out of this amount its debt should be paid; Stevenson Theatres, Inc., 
contends that because of the insolvency of the Vance Company it was 
compelled to complete the work at a cost in excess of the unpaid part of 
the purchase price, and that it was therefore not indebted to the Vance 
Company when the plaintiff’s notice was served. 

The statute which gives to subcontractors and laborers who furnish 
labor or material for building, repairing, or altering any house, a lien 
on the house and real estate, provides, also, that the sum total of all 
liens due subcontractors and material men shall not exceed the amount 
due the original contractor at the time the notice is given. C. S., 24387. 
In section 2438 it is provided that the owner of the real estate, after 
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notice is given him, shall “retain out of the amount due the said con- 
tractor under the contract as much as is due or claimed ,by the sub- 
contractor, laborer, or material man, and that no payment to the con- 
tractor shall be a credit on or discharge of the lien.” Section 2439 
makes it the duty of the contractor, before receiving any part of the 
contract price, to furnish the owner an itemized statement of the amount 
owing by the contractor, and hkewise makes it the duty of the owner 
thereupon to retain from the money due the contractor a sum, not ex- 
ceeding the price contracted for, which shall be sufficient to pay the 
laborer, artisan, mechanic or material man. 

These statutes, considered in connection with those which immedi- 
ately follow them, contemplate the enforcement of a lien by the contrac- 
tor, laborer, or material man, after due notice, when the owner neglects 
or refuses to retain an adequate sum or a proportionate part thereof 
(C. S., 2442) out of the amount “due the contractor under the contract.” 
Accordingly, it was said in Clark v. Edwards, 119 N. C., 115, that the 
lien is good only for the amount due the contractor, laborer, or material 
man and that the subcontractor, who can only sue into the contract, can 
be put in no better condition. See Building Supplies Co. v. Hospital Co., 
176 N. C., 87. And in Mfg. Co. v. Blaylock, 192 N. C., 407: “The 
policy of the lien law is to protect subcontractors and laborers against 
loss for labor done and materials furnished in building, repairing or 
altering any house or other improvement on real estate, to the extent 
of the balance due the original contractor at the time of notice to the 
owner of the claims therefor, but it is not provided that the owner shall 
be liable in excess of the contract price, unless he continue to pay after 
notice of claim from the subcontractor or laborer, and these only to the 
extent of such payments after notice.” 

Stevenson Theatres, Inc., had the right under the terms of the con- 
tract to retain 15 per cent of the contract price until the completion 
of the work; and if, as found by the jury, the cost of completing the 
work exceeded the unpaid part of the contract price, there was no 
amount due the contractor, in contemplation of law, out of which the 
plaintiff’s claim should be paid, at the time its notice was given; and 
the plaintiff would be entitled to no relief by claiming to be substituted 
to the rights of the contractor. 

It is not necessary to review the cases cited in the a»pellant’s brief, 
for the reason that the controlling facts in them differ from those in 
the case under consideration. It may be noted, however, that the first 
paragraph in the syllabus prefixed to Lumber Co. v. Hotel Co., 109 
N. C., 658, seems to be at variance with the fact that “at the time 
of such notification the defendant owed the said Sanford, as contractor, 
the sum of $9,025.” We find 

No error. 
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LARRY DAWSON anv D. G. WHITE, TRADING as DAWSON & WHITE, v. 
NATIONAL BANK OF GREENVILLE, N. C., ET AL. 


(Filed 9 October, 1929.) 


1. Bills and Notes I a—Upon payment of check without endorsement the 
drawee bank makes acceptance and is liable to payees. 

While a bank is not ordinarily liable to the payee of a check it may 
become liable to him upon its acceptance or certification of the check, and 
where the bank has paid the check otherwise than to the payees or some 
person authorized by them to receive payment and has charged the amount 
to the drawer, the bank has accepted the check and the payees may hold 
it liable thereon. CC. 8., 3171. In this case the drawer having authorized | 
payment as if made to bearer is estopped from holding the bank liable, and 
had agreed to save the bank harmless in the action. 

2. Same—Burden of showing proper payment is on the bank. 

In an action by the payees of a check against a bank for paying the 
check otherwise than to them or to some person authorized by them to 
receive payment, the burden is on the bank admitting acceptance to show 
proper payment. 

3. Same—Where check is payable to two payees payment to one without 
authority of the other does not relieve bank of liability. 

Where a check is payable to two or more persons as payees, or to their 
order, the amount of the check must be paid to both payees or upon the 
order of both, and payment to one of the payees or to the order of one 
without the authority of the other, does not discharge the bank of its 
liability unless the payees are partners, and evidence of payment to one of 
the payees is properly excluded. C. 58., 8022. 

4. Same—Evidence of local custom of payment of checks as if drawn to 
bearer is incompetent in bank’s defense. 

Evidence of a local custom of paying checks of tobacco warehousemen 
as if made to bearer, is properly excluded in an action by the payees of a 
check, after aeceptance by the bank, against the bank for paying the 
check to others without their authority or endorsement, title to a check 
being transferable only by endorsement and delivery. C. 8., 3010. 


Appear by defendants from Daniels, J., at March Term, 1929, of 
Pitt. No error. 

Action by the payees to recover of the drawee bank the amount of a 
check, payable to their order. The check was presented for payment 
by a holder, without the endorsement of the payees. The bank paid the 
amount of the check to said holder, and charged said amount to the 
account of the drawers. 

The drawers of the check had authorized the bank to pay said check, 
although drawn payable to the order of the payees named therein, as 
if it had been drawn payable to bearer. They admitted that the drawee 
bank was not liable to them for the amount of the check, and agreed 
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that in the event plaintiffs recover judgment in this accion against the 
drawee bank, the said bank is entitled to judgment against them for 
the amount which plaintiffs shall recover of the said bank. 

There was no evidence tending to show that the payees knew, when 
the check, payable to their order, was issued to them by the drawers, in 
payment of tobacco sold by the drawers as warehousemen for the plain- 
tiffs, that the drawers had authorized the drawee bank to pay said check 
without their endorsement, as if the check had been drawn payable to 
bearer. 

The issues submitted to the jury were answered as follows: 

1. Did the defendant National Bank pay the proceeds of the check 
in controversy to the plaintiffs or to any person authorized by the 
plaintiffs to receive payment? Answer: No. 

2. Is the defendant National Bank indebted to plaintiffs and, if so, in 
what amount? Answer: $359.03, with interest from 21 October, 1926. 

From judgment on the verdict, defendants appealed to the Supreme 
Court. 


Albion Dunn for plaintiffs. 
J. C. Lanier for defendants, Moye & Gentry. 
F. G. James & Son for defendant, National Bank. 


Connor, J. This action was first tried at May Term, 1928, of the 
Superior Court of Pitt County. From judgment rendered at said trial, 
dismissing the action, as upon nonsuit, at the close of the evidence for 
plaintiffs, plaintiffs appealed to this Court. On said appeal, the judg- 
ment was reversed. Dawson v. Bank, 196 N. C., 185, 144 S. E., 833. 
In the opinion it is said: “The Jaw in this State, both by statute and 
by authoritative decisions of this Court, is to the effect that the payee 
of a check cannot maintain an action upon the check against the bank 
on which the check is drawn, unless and until the check has been 
accepted or certified by the bank. C. S., 3171. Trust Co. v. Bank, 166 
N.C., 112, 81S. E., 1074.” 

Ordinarily, when the drawee bank declines to pay the check, or has 
pdid the amount of the check to one who is not entitled to receive 
said amount, only the drawer of the check can maintain an action 
against the drawee bank, on the check, or for its amount. Land Bank 
v. National Bank, post, 526. 

In this case, however, it was held that upon the facts which the 
evidence offered by plaintiffs tended to show, plaintiffs, as payees of the 
check, are entitled to recover of the defendant bank, unless said bank can 
satisfy the jury by evidence, that the amount of the check had been 
paid by it to the payees, or to some person authorized by them to receive 
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payment. The drawers of the check had authorized payment of the 
check to a holder without the endorsement of the payees, and were 
therefore estopped from contending that the bank was in any aspect of 
the case liable to them for the amount of the check. They have agreed 
to save the bank harmless in this action. 

It was held on the former appeal that the action of the bank was 
in effect an acceptance of the check, and rendered the bank liable to the 
owner of the check for its proceeds. Payment of the proceeds to one 
who was not the owner of the check did not discharge the bank of 
liability to such owner. When the bank accepted the check, and charged 
its amount to the account of the drawers, it impliedly undertook to pay 
the proceeds of the check to the true owner. 

Defendants’ contention on this appeal that there was error in the 
ruling of the trial judge that the burden of the issue was on the 
defendant bank, and not on the plaintiffs, cannot be sustained. This 
ruling was correct on principle, and is in accord with the authorities 
both here and elsewhere. The burden was on the bank which admitted 
that it had accepted the check, and charged same to the account of the 
drawers, to show that it had paid the amount of the check to the payees, 
or to some person authorized by them to receive payment. Land Bank v. 
National Bank, supra. 

There was no error in excluding evidence tending to show a custom, 
at Greenville, N. C., in accordance with which checks issued by tobacco 
warehousemen for the payment of tobacco sold by them for farmers, 
although such checks were drawn payable to the order of payees named 
therein, were paid by the drawee banks of said city, upon their present- 
ment, to holders without the endorsement of the payees, just as if said 
checks were drawn payable to bearer. This custom, if it existed, could 
not affect the rights of payees of checks, drawn payable to their order, 
under the laws of this State. The title to a check payable to the order 
of the payee can be transferred only by the delivery of the check, with 
the endorsement of the payee thereon. C. S., 3010. The title to such 
check, and the right to its proceeds, when the check has been accepted 
for payment by the drawee bank, remains in the payee, until he has 
transferred the check by endorsement and delivery and thereby directed 
payment to be made to another. Payment of such check to one who is not 
a holder under the endorsement of the payee, is at the risk of the drawee 
bank. 

Defendants offered evidence which they insist tended to show that the 
amount of the check was paid to one of the payees. This evidence was 
properly excluded upon objection by the plaintiffs. Defendants concede 
that they had no evidence tending to show that payment to one of the 
payees was authorized by the other payee. Where a check is payable to 
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two or more persons as payees, or to their order, the amount of the 

check must be paid to both payees or upon the order of both. Payment 

to one of the payees or to the order of one payee without the authority 

of the other payee, does not discharge the drawee bank of its liability 

for the amount of the check, unless the payees are partners. C.S., 3022. 
We find no error in the trial of this action. The judgment is affirmed. 
No error. 





J. A. PERRY, ADMINISTRATOR, ET AL. V. ZONNIE WIGGINS ET AL. 
(Filed 9 October, 1929.) 


1. Judicial Sales B a-—Under facts of this case action of trial court in 
setting aside deed under judicial sale is affirmed. 


The purchaser at a judicial sale of land under proceedings for partition 
may, by motion when the matters are in fieri, have the court to exercise 
its equitable discretion to set aside the deed when it appears that his title 
is substantially defective and that the parties may be put in statu quo and 
the action of the court in so doing when the proper findings of fact are 
supported by the evidence will be upheld on appeal. 

2. Judicial Sales C a—Caveat emptor does not apply to judicial sales 
under order of court. 

The doctrine of caveat emptor does not apply to judicial sales under 
orders of court in its equitable jurisdiction, and where under such order 
an entire tract of land is to be sold the purchaser at the sale has a right 
to rely upon the court to give him a good title to the whole tract, nothing 
appearing to put him on notice that u less estate would be offered at the 
Sale. 


AppraL by plaintiffs from Small, J., at February Term, 1929, of 
Nasu. Affirmed. 

The court below found the facts and rendered judgment as set forth 
in the record. The plaintiffs made numerous exceptions and assign- 
nients of error to the findings of fact by the court below and the judg- 
ment rendered, and appealed to the Supreme Court. 


J.S. Manning and L. T. Vaughan for plaintiffs. 
Cooley & Bone for petitioner, C, H. Bunn. 


Crarkson, J. The question involved is whether or not the court below 
in its equitable discretion rightfully exercised its power to set aside 
a deed executed under order of the court at a judicial sale, the deed 
purporting to, but did not, convey a fee-simple title to the whole land? 
We think, under the facts and circumstances of this case, the court 
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below in its exercise of equitable powers rightfully set aside the deed. 
There was sufficient evidence for the court below to base its findings 
of facts, briefly, as follows: 

A special proceeding was instituted by plaintiffs against the defend- 
ants for the partition of certain lands, A sale was ordered and the land, 
on 3 May, 1926, exposed for sale at pubhe auction and C. H. Bunn 
became the last and highest bidder at the price of $705.00. Bunn 
comphed with the terms of sale and, in accordance with the decree 
in the cause, the commissioners made him a deed purporting to convey 
a fee-simple title for the whole land. It was discovered, before the 
decree was confirmed, that the title was defective in that four certain 
parties who owned an interest in the land had not been served with 
summons, but this was done after the decree and after the deed purport- 
ing to convey fee-simple title to the whole land was executed. One of 
the new parties filed an answer asking that her interest in the property 
be not sold. The purchase money paid by Bunn is still in custodia legis 
except the advertising cost has been paid. The payment of the rent 
money was held up awaiting the orders of the court. Some of the 
parties interested in the property are in possession and have never 
surrendered same and the said Bunn has never been put in possession 
or received any rent and has never had a perfect title. That the title 
is substantially defective in that the purported deed of the commissioners 
does not convey a fee-simple title to the whole of said property. That 
the purchase money has been held by the court for over two years and 
the purchaser has recelved no interest nor any revenue therefrom. That 
the title has never been perfected. The court below on these facts was 
of the opinion that all the parties should be restored to their original 
status guo, and so ordered. C. H. Bunn, the purchaser at the commis- 
sioners sale, after notice by motion and petition in the cause setting 
forth the facts, prayed that the parties be put in status quo. Since this 
motion and petition, the defendants now put in an answer, and their 
prayer is as follows: 

“Wherefore, the defendants pray the court that they may be heard 
upon the merits of this action, that any purported sale or other pro- 
ceedings affecting the title to the above described tract of land be set 
aside, vacated and declared void and of no effect, and that such order 
as may be necessary shall be made to restore to herself and her brothers 
and sisters and their legal representatives such interest in the above 
described tract of land as they originally acquired by reason of the 
death of their brother, O. Z. Wiggins.” 

It appears from the record that this partition proceeding was inter- 
locutory—in fieri—and the purchaser Bunn was not negligent or es- 
topped from making the application by motion and petition in the cause. 
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In 16 R. C. L. (Judicial Sales), at p. 121, the law is stated: ‘“How- 
ever, in its modern application to judicial sales, the rule of caveat 
emptor has been somewhat relaxed; and it is now generally conceded 
that a purchaser at a judicial sale is entitled to expect and obtain a 
sound and marketable title to the property sold. The purchaser should 
therefore not be compelled to accept a defective or doubtful title, or to 
complete the sale or pay the purchase money until the defect is obviated. 
He is entitled to a good and marketable title and one that is free from 
equities, encumbrances and all reasonable doubt. Furthermore a person 
who, in good faith, bids upon real property at a judicial sale where the 
particular interest offered is not expressly stated has a right to assume 
that he is to receive a conveyance of the fee, and that the title to such 
real property is marketable.” 

In Edney v. Edney, 80 N. C., at p. 85-6, speaking to the subject, it is 
said: “It is settled in this State, that in judicial sales, a good title is to 
be deemed as offered, and the purchaser will not be compelled to pay 
his money and take a title substantially defective, unless the sale be 
made of an estate or interest short of the entire title, and so expressly 
mentioned on the face of a decree, or clearly implied from the nature 
of the sale. Shields v. Allen, 77 N. C., 875. To this rule we fully assent 
as material to establish a confidence in sales made by authority of the 
court, and as conducing to beget fair competition of bidders. And we 
agree that the doctrine of caveat emptor should not apply to such sales, 
unless there be something on the face of the decree indicating a sale 
of some estate or interest defective, or less than a whole title, and 
thereby putting the purchaser on his guard and at his own risk.” 

In Carraway v. Stancill, 187 N. C., at p. 476, it is said: “Courts 
of equity do not knowingly offer a disputed and litigated title for sale 
to the public, and especially by decree in the very action in which one 
of the defendants sets up a bona fide title to the land. Bidders and 
purchasers at execution sales have to look out for themselves, and they 
get only such title as the sheriff can convey. They may get something; 
they may get nothing; they know this when they bid. Judicial sales 
are decreed and conducted upon entirely different principles. Under 
such sales the purchaser has a right to look to the court to protect him. 
If the title fails and the money is still in custodia legis, the court will 
refund it or make such orders and decrees as are necessary and proper 
to perfect the title, if that be practicable.” 

The record discloses that the title to the land deeded by the commis- 
sioners to Bunn was substantially defective. The purchase money was 
held by the careful commissioners in custodia legis--they realizing 
that if they paid out the money with the uncertainty as to the true 
owners, some of whom were not served with summons, that they might 
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be personally liable. The title has never been perfected. In fact, after 
the proceeding was in fiert and title not perfected, the record discloses 
that the defendants themselves do not now desire the property sold for 
partition. On the present record it appears that it is doubtful if a good 
fee-simple title to the whole land could ever be made. A purchaser at 
a judicial sale is not required to wait indefinitely until a defective title 
of a substantial nature is cured. The court below, exercising its equit- 
able power, decreed that the parties be restored to their original status 
quo. In this we think there was no error. The judgment below is 


Affirmed. 





NORFOLK SOUTHERN RAILROAD COMPANY vy. RAPID TRANSIT 
COMPANY, R. E. RICKS, RECEIVER. 


(Filed 9 October, 1929.) 


Trespass A b—Use of land beyond license constitutes trespass ab initio. 


The permission of a carrier by rail to its patrons to store cotton on 
its platform confers upon them the right to remove the cotton, but does 
not extend to the right to permit a competitive carrier to do so for the 
purpose of transporting the cotton over its own line, and the competitor’s 
acts in so doing is trespass ab initio. 


Civin action, before Lyon, J., at May Special Term, 1929, of Pirv. 

The plaintiff is a corporation operating a line of railway in North 
Carolina as a common carrier of freight and passengers, and in con- 
nection with such business is the owner of a lot of land in the town 
of Greenville, North Carolina, bounded on the north by Ninth Street; 
on the east by the right of way of plaintiff company; on the south by 
Tenth Street, and on the west by the warehouse property of F. V. John- 
son. Several years ago the plaintiff constructed a platform upon said 
property and has permitted various persons to store cotton thereon pend- 
ing shipment, and has also permitted the public cotton weigher of 
the town of Greenville to go upon said platform and weigh cotton. The 
defendant is the owner of a cotton platform in the town of Greenville 
some distance from plaintiff’s property, which said platform has been 
used for storing cotton. 

The evidence further discloses that the defendant is engaged in the 
business of operating trucks for transporting cotton and other com- 
modities from Greenville to other points in this State. In November, 
1927, the defendant, through its agents and employees, went upon the 
platform of plaintiff and removed therefrom cotton for the purpose of 
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transporting or shipping said cotton to other points. In procuring the 
cotton the defendant used a truck and trailer. The plaintiff notified 
the defendant to stay off its premises, as it was a competitor and had 
no right to come upon plaintiff’s property with trucks and trailers to 
remove cotton from its platform. The defendant refused to remain off 
plaintifi’s land and platform, but persisted in coming there and re- 
moving and shipping cotton, contending that the owners of cotton had 
authorized the entry upon plaintiff’s land for the purpose aforesaid. 
Whereupon plaintiff applied for an injunction to restrain further tres- 
pass upon its property by the defendant and its agents. Thereafter the 
restraining order was dissolved and the plaintiff appealed. The appeal 
was disposed of in 195 N. C., p. 305, 141 S. E., 926. Subsequently 
the question came on for hearing upon its merits. The following issues 
were submitted to the jury: 

“1, Did the defendant commit a trespass in going upon the premises 
of the plaintiff railroad company and hauling away the cotton of 
Speight & Company, and others, as alleged?” 

“2, What damage has the defendant Rapid Transit Company sus- 
tained by reason of the injunction issued and continued against said 
defendant ?” 

The trial judge directed the jury to answer the first issue “Yes,” and 
the second issue “No.” 

Irom judgment upon the verdict the defendant appeaied. 


F’. G, James & Son for plaintiff. 
J. Con Lanier and Albion Dunn for defendant. 


Brocpen, J. The cotton platform owned by the plaintiff was private 
property, and so far as the evidence discloses, was not subject to any 
public duty or obligation. Various parties in Greenville had been per- 
mitted by the plaintiff to bring cotton to the platform where the official 
weigher was stationed. The cotton weigher was employec by the county 
and there was no contract between the county and the plaintiff for 
using the platform, but such platform was used merely by the license 
aud permission of plaintiff. Certain cotton dealers of Greenville pur- 
chased cotton upon the platform and thereafter authorized the defendant 
to proceed to the platform with a truck and trailers to remove said 
cotton, not for the purpose of delivering same to the owners, but for the 
purpose of shipping and transporting it as a competitor of the plaintiff. 

The plaintiff relies upon the rule of law declared by a majority of 
the courts to the effect that a railroad company, so long as it affords 
reasonable accommodation to the public, may graut to one person the 
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exclusive privilege of entering its stations and grounds for the purpose 
of soliciting patronage. The principle is tersely expressed in Delaware 
L. & W. RB. Co. v. Town of Morristown, 276 U. S., 182, 48 Supreme 
Court Reporter, 276: “There was no duty upon petitioner to accord to 
other taxicabmen the use of its lands simply because it had granted 
Welsh the privileges specified in its contract with him. Petitioner 
is not bound to permit persons having no business with it to enter its 
trains, stations or grounds to solicit trade or patronage for themselves ; 
they have no right to use its property to carry on their own business.” 
Black & White Tax. & T. Co. v. Brown & Yellow Tax. & T. Co., 
276 U. S., 518, 48 Supreme Court Reporter, 404; Thompson's Express 
& Storage Co. v. Mount, 111 Atlantic, 178, 15 A. L. R., 351. These 
decisions, of course, have a general application to the question involved 
in this appeal, but do not decide the exact point presented. The con- 
trolling question upon this record is whether the owner of cotton can 
send au agent to the platform of the plaintiff and remove the cotton for 
shipment to other points, when the agent so selected is himself a 
competitor of the plaintiff. Obviously, this would amount to permitting 
the competitor to use plaintiff’s property in order to carry on his own 
business. Furthermore, the evidence tends to show that the plaintiff 
permitted the owners of cotton to use the platform for storing the same 
which, of course, conferred the right upon such owners to enter the 
premises and remove the property. Clearly, this was a mere license. 
Therefore, when the defendant entered upon the premises of the plaintiff 
not for the purpose of delivering the cotton to the owner, but for the 
purpose of shipping and transporting it as a competitor of the plaintiff, 
there was an abuse of the license, for the reason that the license was 
extended to a point far beyond that which was essential to the enjoy- 
ment of the right conferred by the railroad upon the owners of the 
cotton. In this aspect of the law the defendant became a trespasser ab 
mitio. Thus in Bear v. Harris, 118 N. C., 476, the defendant purchased 
the cargo of a vessel upon condition that the same should be removed 
within thirty days. Thereupon the defendant moved the vessel about 
two miles down the river in order to procure a more convenient landing 
place for the cargo. The vessel was caught in a storm and damaged. 
The plaintiff brought suit against the defendant for damages, and the 
defendant took the position that as he had a right to enter the vessel and 
remove the cargo, he was not a trespasser, and therefore not lable. The 
Court said: “The right to enter the boat at the wharf within thirty days 
and remove the cargo was not an implied license to remove the schooner 
to another place for convenience and unload. It was not a necessity, 
but was the abuse of a legal license, and made the defendant a trespasser 
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ab wnitio.” Again in Gardner v. Rowland, 24 N. C., 247, the plaintiff 
gave to the defendant permission to enter his land and remove some 
corn, directing that the defendant enter the land through the gate. In- 
stead of doing this defendant pulled down the fence. The Court ‘held 
that the defendant was a trespasser. Gaston, J., writing the opinion, 
said: “Now it is not reasonable, and therefore not legal, to.presume a 
more extensive license than is essential to the enjoymert of that which 
was expressly granted.” 

Upon the record, the instruction of the trial judge was correct and 
the judgment is 

Affirmed. 





J. J. WALLER anp EVA WALLER, His Wirr, anp MARIE ELIZABETH 
DAVIS ano CHARLIE DAVIS, v. GEORGE O. BROWN Et AL. 


(Filed 9 October, 1929.) 


Deeds and Conveyances C c—In this case held: deed conveyed life estate 
to B. with remainder to his children living at his death. 


Under a deed of gift to the grantor’s son, using the words “lend to him 
during his life, and after his death to his children,” with habendum “to 
them and their heirs in fee simple,” the word “lend” will be construed as 
a word of conveyance to effectuate the intent of the grantor as expressed 
in the instrument, and the son takes a life estate in the lands with 
remainder over to his children living at the time of his death, and the 
deed does not operate as a conveyance directly to the children living at 
the time the deed was made, reserving a life estate to the son, and they 
do not take to the exclusion of the children born thereafter. 


AppraL by plaintiffs from Nunn, J., at June Term, 1929, of Lenorr. 
Affirmed. 

Controversy without action on an agreed statement of facts. On 30 
January, 1884, Haywood Waller and his wife executed and delivered 
to Andrew Waller a written instrument, the material facts of which 
are as follows: 

“This deed made this 30 January, 1884, by Haywood Waller and wife, 
Charlotte Waller, of Lenoir County, and State of North Carolina, of 
the first part, to Andrew Waller, of Lenoir County, and State of North 
Carolina, of the second part, witnesseth: 

“That the said Haywood Waller and wife, Charlotte, in consideration 
of the love and affection which we bear our son, Andrew J. Waller. 
We do lend to him during his life a tract of land to the said Andrew J. 
Waller, and after his death we give the land to his children, all the 
right, title, interest and estate, a tract of land in Lenoir County, State 
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of North Carolina, adjoining the lands of Jesse Nobles, Woodley Decton 
and Acy Waller and others bounded as follows, containing 46 acres. 


“To have the use of said land during his hfe, and after his death we 
give the land to his children, only excepting the use of timber for 
ourselves. 

“To have and to hold to them and their heirs in fee simple forever 
the aforesaid tract of land, and all privileges and appurtenances thereto 
belonging to the said Andrew J. Waller’s children, their heirs and 
assigns, to their only use and behoof forever.” 

When the deed was executed Andrew Waller had three hving children; 
the two plaintiffs J. J. Waller and Marie Elizabeth Davis, and Viola 
Hall, one of the defendants. After the execution of the deed there were 
born to Andrew Waller and his wife the following children: James H. 
Waller, Henry J. Waller, Tiffany Waller Smith, Essie Waller Brown, 
and Ellen Waller Smith. Andrew Waller took and held possession of 
the land as life tenant until his death in 1929. All his children survived 
him, except Ellen Waller Smith, who died 5 March, 1920, survived by 
her husband and six children, who are defendants. On 22 February, 
1923, prior to the death of Andrew Waller, the plaintiff J. J. Waller 
conveyed a one-eighth Interest in the land to M. F. Waller, and on the 
same date James H. Waller and Henry J. Waller each conveyed a one- 
eighth interest to M. F. Waller. On 10 July, 1926, M. F. Waller died 
intestate survived by his widow and several children. All the parties 
in interest are parties to this proceeding. 

The plaintiffs, two of the three children who were living when the 
deed was-executed to Andrew Waller, brought an action against the 
defendant to recover possession of the land (except as to the one-eighth 
interest they had conveyed), and damages, claiming that the whole 
title vested in the children who were living when the deed was executed 
and that the children born thereafter had no interest in the land. The 
defendants denied the plaintiff’s allegations and pleaded tenancy in 
common and asked that the land be partitioned among the tenants. 

It was adjudged at the hearing that upon the death of Andrew Waller 
and the termination of his life estate in the lands the interest in 
remainder vested in his children as a class lying and in being at the 
time of his death, that the children of Ellen Waller Smith, grand- 
children of the grantor, had no legal interest in the land. The prayer of 
the plaintiffs was denied and the cause was remanded to the clerk for 
proceedings in partition. The plaintiffs excepted and appealed. 


Shaw & Jones for plaintrffs. 
Whitaker & Allen and Powers & Elliott for defendants, 
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Avams, J. The appellants argue in limine that the grantors in the 
deed conveyed the land therein described directly to the living children 
of Andrew Waller, reserving to him the use of the land for his life 
without the creation of an intervening estate of freehold; that as there 
is no conveyance to Waller there can be no remainder vested or contin- 
gent; and that the children born after the execution of the deed can 
have no interest in the property. This argument, we presume, is founded 
on the phraseology of the deed; more particularly, no doubt, on the 
words, ‘“We do lend to him during his life.” 

An effective deed must, of course, contain operative words of convey- 
ance—words which indicate the grantor’s intention to convey his prop- 
erty; but the absence either in deeds or in wills of technical operative 
words will not usually be regarded as adequate cause for defeating an 
intention which is found upon examination of the whole instrument to 
be plainly though untechnically expressed. It was remarked in Hlliott 
v. Jefferson, 183 N. C., 207, 214, that no rule can be invoked, no matter 
how correct in its general application, that tends to defeat the intention 
of the grantor. Henry Waller and his wife no doubt regarded the word 
“lend” as synonymous with the word “convey,” their manifest purpose 
being to convey to Andrew Waller an estate for his lite. This is the 
meaning frequeritly given the word in the construction of wills. Smith 
v. Smith, 173 N. C., 124; Robeson v. Moore, 168 N. C., 388. It is the 
meaning given it by this Court in the construction of a deed. Hdgerton 
v. Aycock, 123 N. C., 134. 

Andrew Waller having taken a life estate, our decision involving 
the controversy of the remaindermen will be controlled by the case of 
Powell v. Powell, 168 N. C., 561. In its distinctive features the deed 
there construed is almost identical with the one now under consideration, 
the difference being a provision in the former that in the event of the 
death of any one of the remaindermen during the existence of the life 
estate his interest should go to his surviving child or children—a pro- 
vision similar to that in Mercer v. Downs, 191 N. C., 203, and in 
Trust Co. v. Stevenson, 196 N. C., 29. The absence of this provision 
in the deed before us does not affect the construction or the decisive 
point. The decision in Powell v. Powell, supra, is based upon the law 
as stated by Pearson, C. J., in Dupree v. Dupree, 45 N. C., 164, 168: 
“A bequest or use limited to the children of A. passes only to such chil- 
dren as A. has at the time (and we will suppose that a child en ventre 
would be included); but a bequest or use limited to the children of A., 
after an estate to her for life, remains open, so as to take in all the chil- 
dren she may have at her death. And this class of cases is put on the 
ground, that by reason of the life estate, it does not become necessary to 
fix the legal ownership until the death of the taker of the first estate.” 
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It was accordingly held in an opinion written by Allen, J., that all the 
children who were living at the termination of the life estate had an 
interest as remaindermen, whether born before or after the execution 
of the deed. This decision, supported by the authorities therein cited, 1s 
conclusive on the question now under discussion. The judgment is 


Afhirmed. 





C. G. CARAWAN, EXeEcutTor of THE LAST WILL AND TESTAMENT OF MONE- 
TARY DELAMAR, WINNIE DELAMAR, RANDOLPH ALLEN, LUTHER 
ALLEN, MAUDE ALLEN, ANNIE PHELPS anp MARIE HARRIS 
BAUM, v. HORTENSE BARNETT. 


(Filed 9 October, 1929.) 


Municipal Coporations G c—Assessments for public improvements are 
enforceable only against the land assessed. 


An assessment made upon adjoining land for a street improvement by a 
town is a charge upon the land constituting a lien superior to all others, 
CG. S., 2713, and not enforceable against the personalty or other lands of 
the owner, and when the owner of land has been thus assessed payable in 
installments, C. 8., 2716, and he subsequently dies, it is not a debt of the 
deceased payable by his personal representative, but a charge against the 
land itself. The provisions of C. S., 93, as to the order of payment of 
debts of the deceased has no application. 


Appeat by plaintiffs from Daniels, J., at April Term, 1929, of 
Pamuico. Affirmed. 


Z. V. Rawls for plaintiffs. 
Ward & Ward for defendants. 


Crarxson, J. The only question involved is whether or not a street 
assessment on a particular piece of land or lot abutting on a street in a 
municipality, duly and properly made according to law, should be paid 
by the personal representative of the party whose piece of land or lot is 
assessed or out of the land or lot? We think the land or lot bears the 
burden of the street assessment. 

After alleging the facts “the petitioners pray the court for its direc- 
tion as to the payment of the balance due on said street assessment, 
which balance, to date is $167.87 with interest.” Trust Co. v. Stevenson, 
196 N. C., 29. 

The will of Monetary Delamar was made and executed on 14 Janu- 
ary, 1927. After her death, C. G. Carawan duly qualified as administra- 
tor of her last will and testament and entered upon the discharge of 
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his duties. The necessary items of the will of Monetary Delamar for 
the decision of this action, are as follows: 

‘Item 2. I give and bequeath to my beloved daughter-in-law, Winnie 
Delamar my house and lot in the town of Oriental where I reside, to 
have and to hold during her natural life, at her death to be sold, the 
proceeds to go to the Methodist Orphanage, at Raleigh, N. C., ete. 

“Item 38. I give and bequeath to my beloved sister Hortense Barnett 
all my wearing apparel and all money and all notes due ine and a watch 
which was my mother’s.” 

Prior to Monetary Dclamay’s death, there had been according to law, a 
street assessment on the house and lot devised to her daughter-in-law, 
Winnie Delamar, during her natural life and at her dzath to be sold 
and the proceeds to go to the Methodist Orphanage at Raleigh, N. C., 
by the town of Oriental. The assessment bv the town of Oriental was 
confirmed on 28 March, 1927, and the amount of the assessment was 
$186.52. From confirmation the assessment became a lier superior to all 
other hens and encumbrances on the land. C. S., 2718. The testatrix, 
Monetary Delamar, had the option to pay same either in cash or on the 
10 equal annual installment plan, as she desired. C. S., 2716. Prior to 
her death she paid, on 28 April, 1927, one-tenth, being $18.65, leaving 
a balance of $167.87 to be paid on the installment plan. 

In Morganton v. Avery, 179 N. C., p. 551, speaking to the subject, it 
is said: “The assessment is not a personal liability of the defendant, and 
could not be collected out of her personalty by execution. It is a liability 
created solely by statute, and does not arise ex contractu. It is not a 
personal hability of the owner of the land to be collected by execution, 
it is a statutory charge upon the land itself, and must be collected by 
proceedings 77 rem in a court having equitable jurisdiction unless some 
other legal method is provided by the statute. If the land benefited 
is insufficient in value to pay the assessment in full, the remainder can- 
not be collected out of the other estate of the landowner. Canal Co. v. 
Whitley, 172 N. C., 102; Commissioners v. Sparks, post (179 N. C.), 
581; faleigh +. Peace, 110 N. C., 33.” Pate v. Banks, 178 N. C., 139; 
assessment not collected out of other property of delinquent, see C. S., 
5362, 

In fk. A. v. Ahoskie, 192 N. C., at pp. 259-60, it is said: “An assess- 
ment ‘as distinguished from other kinds of taxation, are those special 
and local impositions upon the property in the immediate vicinity of 
municipal improvements which are necessary to pay fo: the improve- 
ment, and are laid with reference to the special benefit which the 
property 1s supposed to have derived therefrom.’ (Black’s Law Dic- 
tionary); Jaleigh v. Peace, 110 N. C., 32.” Goode v. Asheville, 198 
N. C., 184; Drainage District v. Cahoon, 193 N. C., 326. 
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In Coble v. Dick, 194 N. C., 732, it is held—that the assessment 1s an 
encumbrance as contemplated or included in the warranty in a deed con- 
taining full covenants and warranties against all encumbrances what- 
soever. 

A different rule applies in drainage assessments, premised on the 
language of the different statutes. 

In Zaylor v. Commissioners, 176 N. C., 217, this Court held: “The 
drainage tax becomes a licn, just as the benefits accrue, 2. e., annually. 

It is a lien in rem, accruing annually and resting upon the land 
into whosesoever hands it may be at that time.” Branch v. Saunders, 195 
IN ss, te in 08s 

C. S., 98, order of payment of debts of the decedent, has no apphea- 
tion. The classes under that section apply to certain taxes and dues 
to the United States and State of North Carolina and debts ex contractu, 
not assessments. C. §., 93, supra, was passed at session of the General 
Assembly 1868-69. See chap. 113, sec. 24. The local improvement act, 
C.S., 2703, et seg., was passed at session of the General Assembly, 1915, 
chap. 56. 

The court below rendered the following judgment: “It 1s thereupon 
considered by the court, and adjudged from the facts so found that the 
part of the estate of the testatrix bequeathed to the defendant is not 
liable for any part of the unpaid assessment made against the lands 
devised by item 2 to the plaintiff, Winnie Delamar, for life and to 
the Methodist Orphanage at Raleigh in remainder, and that the defend- 
ant go without day and recover of the plaintiffs and the surety for their 
prosecution bond, the costs to be taxed by the clerk.” 

We see no error in the judgment of the court below. The judgment 1s 


Affirmed. 





STATE vy. F. H. CRAWFORD. 
(Filed 9 October, 1929.) 


Criminal Law I a—Prisoner may not waive his right to trial by jury when 
plea of not guilty has been entered. 

Where the defendant in a criminal action enters the plea of “not guilty,” 
the requirement of our State Constitution, Art. I, sec. 18, of trial by jury 
may not be waived by the accused nor another method substituted by 
agreement, and where a defendant is indicted for violating the statute 
commonly known as the “bad check law,” an agreement between the 
State and the accused that the judge may find the facts under a plea of 
‘not guilty,” will be disregarded on appeal and the case remanded to be 
tried according to law. 
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AppeaL by defendant from Cranmer, J., at March Term, 1929, of 
WAKE. 

Criminal indictment charging the defendant with a violation of 
chapter 62, Public Laws 1927, generally known as the “Bad Check 
Law.” The defendant’s plea was “not guilty.” 

The following is taken from the record: “It is agreed that the court 
should, upon the facts agreed upon by the solicitor for the State and 
counsel for the defendant, say whether or not the defendant was guilty, 
and thereupon, after considering the facts the court orders that a verdict 
of guilty be entered.” 

From a judgment, pronounced on the above finding, that the de- 
fendant pay a fine of $25.00 and the costs, he appeals, assigning error. 


Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 
Gulley & Gulley for defendant. 


Stacy, C. J. We have a number of decisions to the effect that when 
a defendant in a criminal prosecution, on trial in the Superior Court, 
enters a plea of “not guilty” to the charge preferred against him, he may 
not thereafter, without changing his plea, waive his constitutional right 
of trial by jury. S. v. Hartsfield, 188 N. C., 357, 124 S. E., 629; S. ». 
Rogers, 162 N. C., 656, 78 S. E., 2938. And this applies to misde- 
meanors as well as to felonies. 8. v. Pulliam, 184 N. C., 681, 114 
S. E., 394. 

Special verdicts are permissible in criminal cases, but when such 
procedure is had, all the essential facts must be found by a jury. 8. v. 
Allen, 166 N. C., 265, 80 S. E., 1075. They may not be referred to the 
judge for decision even by the consent of the accused or his counsel. 
S. cv. Holt, 90 N. C., 749; 8. v. Stewart, 89 N. C., 563. The parties are 
not permitted to change the policy of the law and substitute a new 
method of trial in criminal prosecutions for that of trial by jury as 
provided by the Constitution; “No person shall be convicted of any crime 
but by the unanimous verdict of a jury of good and lawful men in open 
court. The Legislature may, however, provide other means of trial for 
petty misdemeanors with the right.of appeal.” Const., Art. I, sec. 13. 
See, also, 8S. v. Beasley, 196 N. C., 797, 147 S. E., 301. 

The case will be remanded to the Superior Court for trial by a jury 
as the law provides; none has yet been had. 

Error. 
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Cc. W. SEARS er an. v. MRS. ALICE 8S. BRASWELL ET AL. 
(Filed 9 October, 1929.) 


1, Lost or Destroyed Instruments A a—Execution of lost instrument may 
be proven by ancient documents. 

Where in an action to recover lands the plaintiffs introduce certain 
ancient deeds in order to show a common source of title, and it is claimed 
by the defendants that the deceased’s common source of title made a con- 
tract to convey the lands to the one under whom they claim upon the pay- 
ment by him of certain notes for the purchase price, and that this contract 
had been lost and could not be found after due diligence, and the defend- 
ants introduced an inventory of the administrator of the deceased and 
relies upon such inventory and the recitations in the deeds introduced by 
the plaintiffs: Held, the deeds and inventory so introduced, made ante 
liten. motam and against the interest of the original owner, which tend 
to establish the contract to convey under which the defendants claim, 
are competent evidence of the execution of such contract and the payment 
of the consideration thereunder under the ancient document rule, and the 
plaintiffs are not entitled to have such evidence restricted to the purpose 
of showing a common source of title. 


2. Ejectment C b——A defective deed is competent evidence of an equitable 
interest in lands. 

The recitations in a deed made by the administrator of the deceased’s 
common source of title, that the grantee therein had paid the full purchase 
price, though the deed is void because of the lack of proper registration 
under the provision of our statute, C. 8., 91, it is competent in evidence to 
show an equitable title in the grantee therein. 


8. Limitations of Actions A a-~Where one has possession and equitable 
and legal titles to land he is not barred by statute of limitations or 
laches. 

Where the purchase price in a contract to convey lands has been paid 
in accordance with its provisions, the purchaser has the equitable title 
which merges with the legal title, and the vendor and those claiming under 
him are merely naked trustees, and when the purchaser has been in con- 
tinued peaceful possession from that time neither the statute of limita- 
tions nor laches will bar his right to have the claim of the devisees of 
the vendor removed as a cloud upon his title. 

4, Estates C b—Upon the payment of the purchase price the legal and 
equitable titles merge in the purchaser. 

Upon the payment of the purchase price of certain land according to 
the terms of a contract to convey it, the legal and equitable titles merge 
in the purehaser. 


5. Estates A b—An equitable estate is descendible and alienable. 


An equitable estate in lands is descendible and alienable in the same 
manner as legal titles. 
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6. Same-——Equitable rights are not abolished by abolition of distinction 
between suits and actions. 


Under our Constitution equitable rights are not destroyed, but are ad- 
ministered in one court, though the distinction between actions at law 
and suits in equity is abolished. 


7. Quieting Title A b—Suit to remove cloud on title may be maintained 
in counterclaim. 


The defendant in an action to recover lands may maintain a counter- 
claim and ask that the plaintiff’s claim be removed as a cloud on his title. 


AppraL by plaintiffs from Small, J., and a jury, at February Term, 
1929, of Nasu. No error. 

Material Facts: In the course of the trial it was admitted of record 
by all parties: 

(a) The land in controversy is the identical tract of land described 
in the deed from Robert D. McIlwaine and others to Wells Draughan, 
recorded in Book 26, page 559, Nash County registry, and described in 
the seventh item of the will of Wells Draughan, recorded in Will Book 
9, page 277, of the clerk’s office in Nash County, and is the same land as 
described in the deed from James W. Draughan, executor, to Richard H. 
Jones, recorded in Book 28, page 246, Nash registry, and in deeds from 
Richard H. Jones and wife, to Thomas P. Braswell, Bock 28, page 11, 
and to H. E. Odom, Book 26, page 602, and from H. E. Odom, trustee, 
to Thomas P. Braswell, Book 38, page 46, of Nash County registry. 

(b) That Thomas Sears, mentioned in the seventh item of the will 
of Wells Draughan above referred to, died on the ........ day of April, 
1926, never having married and never having had any lawful issue or 
heir of his body. 

(c) That the plaintiffs in this action are all surviving heirs of 
Delphia Sears, deceased. 

(d) That the interest of Thomas P. Braswell in the above described 
land passed by his will, recorded in the clerk’s office of Nash County, to 
his three sons, M. C., M. R., and J. C. Braswell, and that by deed of 
M. R. and J. C. Braswell to M. C. Braswell, 140 acres of said land was 
conveyed, and the remaining 45 acres continued to be held in common; 
that upon the death of M. C. Braswell, intestate, in 1922, his interest in 
all the aforesaid land, the entire 185 acres, descended to the defendants, 
Vivian Braswell, Mattie May Gorham, Alice Bryan Braswell, and Eliza- 
beth Braswell, subject to the dower of Mrs. Alice S. Braswell, widow of 
M. C. Braswell, deceased, the defendants in this action. 

Upon evidence introduced by both sides, the following issues were 
submitted to the jury, the first four being answered by the jury and the 
last two by the court, to wit: 
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“1, Did Wells Draughan enter into a contract in writing binding him- 
self, his heirs and assigns, to convey the lands in question to said 
Richard H. Jones, as alleged in the answer? Answer: Yes. 

2. Did Richard H. Jones contemporaneously with the execution of 
said contract execute and deliver to Wells Draughan purchase money 
notes for the purchase price of said land, as alleged in the answer? 
Answer: Yes. 

3. Did Richard H. Jones subsequently pay said purchase money notes 
to the legal holder thereof? Answer: Yes. 

4. Have defendants and those under whom they claim, been in quiet 
and undisturbed possession of said land since 1872 under said contract ? 
Answer: Yes. 

5. Is defendants’ counterclaim to remove plaintiffs’ claim as a cloud 
upon their title, barred by the statute of limitations? Answer: No. 
(Answered by the court.) 

6. Are plaintiffs the owners of and entitled to possession of lands de- 
scribed in the complaint? Answer: No. (Answered by the court.)” 

(e) The seventh item of the will of Wells Draughan is as follows: 
“I give and devise unto Thomas Sears child of Charles E. Sears and 
Delphia Sears, his heirs and assigns, a tract of land situated in Nash 
County on the north side of Swift Creek which I purchased of 
McIlwaine and Company, of Petersburg, Virginia, formerly owned by 
Colonel Rowland. Richard Jones now lives on said land. In case the 
said Thomas Sears should die without lawful heirs of the body the said 
tract of land shall be divided among the surviving heirs of the said 
Delphia Sears.” 

(f) Plaintiffs introduced in evidence the following: 

Deed from James W. Draughan, executor, to Richard H. Jones, re- 
corded in Book 28 at page 246, Nash County registry, which reads as 
follows: 

_ “This indenture made this 13 November, A.D. 1872, between James 
W. Draughan, executor of Wells Draughan, deceased, of one part, and 
Richard H. Jones of the other part, witnesseth that whereas the late 
Wells Draughan gave the said Richard H. Jones an obligation binding 
him the said Wells Draughan his heirs, executors and administrators to 
execute and deliver to said Richard H. Jones, his heirs and assigns a 
good and fee simple deed to the following described tract of land, upon 
the payment to him the said Wells Draughan or his executors or adminis- 
trators of three separate notes of five hundred dollars each, bearing 
interest from 1 January, 1870, and due respectively 1 January, 1871, 
1 January, 1872, and 1 January, 1873; and whereas the said R. H. 
Jones has paid off and satisfied said notes: Now this indenture further 
witnesseth, that in consideration of the payment of said notes with 
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interest on same to the said J. W. Draughan, executor aforesaid, he, the 
said James W. Draughan has this day sold and conveyed and delivered 
and by these presents does sell, convey and deliver to sa:d Richard H. 
Jones, his heirs and assigns forever, the land above roentioned and 
described as follows, being situated in the county of Nash and State of 
North Carolina, on or near the road leading from Hilliardston to Bat- 
tleboro, adjoining the lands of Dr. R. H. Marriott, E. Boddie Hillard, 
the lands of late Joseph Turner and others, containing one hundred and 
eighty-five acres, more or less, being the land purchased by W. H. Row- 
land, of Jas. Turner, and by H. G. Williams of said Rowland and by 
A. H. Williams of said H. G. Williams, and by McIlwaine & Co. of 
said A. H. A. Williams, to have and to hold the same unto him the said 
Richard H. Jones, his heirs and assigns forever, and the said James W. 
Draughan, as executor aforesaid hereby warrants and defends unto said 
Jones and his heirs a good right and title to said land against the claims 
of any and all persons whatsoever. 

In witness whereof the said James W. Draughan has hereunto set his 
hand and seal, the day and date above written. 

James W. DraveHan, Executor. (Seal.) 


Witness: H. G. WinxiaMs. 


Nash County. In the Probate Court; 10 February, 1874. 


The execution of the foregoing deed was duly proven before me by the 
oath of H. G. Williams, the witness thereto. Register it. 
Registered 13 June, 1874. 
J. P. Jenkins, Probate Judge. 
Wiuiiam T. Grirrin, Register of Deeds.” 


Deed from Richard H. Jones and wife to Thos. P. Braswell, recorded 
in Book 28 at page 11, Nash County registry. The material parts of this 
deed are as follows: Dated 13 November, 1872; acknowledged 15 Novem- 
ber, 1872; recorded 6 May, 1873. Consideration $500, containing by 
estimation 140 acres, more or less, and being a part of the McIlwaine 
tract. “The following described tract or parcel of land situate in the 
county of Nash, State of North Carolina, being a part of the tract pur- 
chased by said Jones of Wells Draughan, deceased, the whole of which 
tract was purchased by said Wells Draughan of McIlwaine.” (The 
tract in controversy.) Contains general warranty. 

Mortgage, Richard H. Jones to H. E. Odum, recorded ia Book 26, at 
page 602, Nash County registry. The material parts of said mortgage 
are as follows: Dated 13 November, 1872, acknowledged 27 November, 
1872, and recorded 2 January, 1873; mortgage recites: ““Witnesseth, 
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that whereas, said H. E. Odom is security for Richard H. Jones on a 
certain bond due James W. Draughan for the purchase of the following 
described tract or parcel of land given this day and due 1 January, 
1874, and bearing interest from 1 January, 1873, the amount of prin- 
cipal of said bond being seven hundred and seventy dollars, and whereas 
the said Richard H. Jones and Harriet A. are desirous of securing and 
saving the said H. E. Odom on account of said securityship, so that he 
will not be loser thereby,” ete. 

Containing 45 acres, more or less, and being the balance of the 
McIlwaine tract. This description begins “The tract of land on which 
R. H. Jones now resides purchased by him of the late Wells Draughan 
with the exception of that part sold to Thos. O. Braswell this day, the 
part hereby conveyed and sold to said Odom being bounded as follows.” 
The land described is part of the land im controversy. 

Deed, H. E. Odom, mortgagee or trustee, to Thos. P. Braswell, Book 
38, page 46, Nash County registry. 

The evidence was introduced by plaintiffs to show defendants’ chain 
of title from a common source. 

Plaintiffs’ counsel dictated to the record the following statement: 
“All of the evidence introduced showing defendants’ chain of title was 
introduced for the purpose of showing title from common source, and 
that plaintiffs’ title from that source is superior to defendants’ title 
from that source, and evidence restricted to that purpose.” Motion by 
defendants to strike from record the above statement and restrictions. 
Motion allowed; (1) plaintiffs except and assign error. 

Defendants’ evidence, in part: 

Defendants introduced in evidence a certified copy from Edgecombe 
Superior Court, of the qualification of James W. Draughan, executor 
of Wells Draughan, deceased. 


“Tarsporo, N. C., 24 September, 1872. 
In the Matter of the Will of the late Wells Draughan of this county: 


The last will and testament of the late Wells Draughan of this county 
having this day been admitted to probate in this county, and James W. 
Draughan having applied for leave to qualify as one of the executors 
mentioned therein— 

It is ordered by the court that he have leave to do so . . . and 
thereupon the said James W. Draughan did by taking and subscribing 
to the oath prescribed by law for the qualification of executors 
and letters testamentary are issued accordingly. 

24 September, 1872. 

J. Norrvest, Judge of Probate.” 
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Defendants offered in evidence the following instrument, to which 
plaintiffs objected, not on account of form, but on account of substance; 
objection overruled, (2) plaintiffs except and assign error. 

Instrument admitted in evidence reads as follows: 


“Inventory of land, belonging to Wells Draughan, deceased. (There 
are nine tracts of land mentioned other than the one below, of which 
no description or number of acres are requested. ) 

(180) One hundred and eighty acres in Nash County bought of 
McIlwaine & Company, Petersburg, Va., given by will to Thomas Sears, 
son of Charles E. Sears, afterwards sold to Richard Jones on condition 
of the money being paid to Thomas Sears or his guardian. Note en- 
dorsed to Thomas Sears. James W. DravaHan, 


Sworn to and subscribed before me, by Jas. W. Draughan, 3 April, 
1875. 


JoHN Norrieet, Judge of Probate. 


Book of Inventories and Accounts, 1867-1881, Edgecombe County, 
office clerk Superior Court.” 


Defendants admit in open court that plaintiffs are the only lawful 
heirs of Delphia Sears; that the defendants do not claim title to the 
lands in controversy by adverse possession against the plaintiffs, but 
under the alleged contract between Wells Draughan and Richard H. 
Jones followed by payment of the purchase price specified in said con- 
tract and possession thereunder; it is further admitted that Tom Sears 
mentioned in paragraph 7 of the will of Wells Draughan died without 
leaving lawful heirs of his body; never had any children. The foregoing 
admissions are made with the understanding that the court in rendering 
its judgment shall consider said admissions as of the same effect and 
force as if found by a jury upon proper issues submitted. 

The defendants relied upon the following evidence: 

(a) The recitals in the various deeds pleaded and introduced by the 
plaintiffs, together with a record of the inventory of Wells Draughan, 
by executor, filed in Edgecombe County Superior Court, all more than 
thirty years old and treated as ancient documents. 

(b) Continuous possession of the land consistent with their claim 
under the contract and consistent with the existence of the contract. 

(c) The loss of the original contract and the diligent search for it, the 
exhaustion of every reasonable effort to locate it, and their inability to 
produce it. No notice was served on the plaintiffs to produce it because 
in their reply to the amended answer they denied the existence of it. 
No demand was ever made on defendants for the possession of the land 
until after the death of Thos. Sears, which was in April, 1926. 


N.C.] FALL TERM, 1929. 521 





SEARS UV. BRASWELL. 





All the exceptions of the plaintiffs relate to the competency of the 
evidence upon which the defendants relied and upon the legal effect 
thereof. Among the allegations in defendants’ answer, they say: “That 
the plaintiffs, as executory devisees under the will of Wells Draughan, 
are asserting a claim of title to the land herein described; that the claim 
of the plaintiffs constitutes a cloud upon the title of the lands in ques- 
tion, which are now and have been for the past fifty-six years in posses- 
sion of these defendants and those under whom they claim, adversely to 
the plaintiffs and those under whom they claim; that the defendants are 
entitled to a conveyance of the land from the plaintiffs.” And for a 
further reply to the affirmative defense set up by the defendants, the 
plaintiffs allege: 

1. That the defendants’ cause of action, if any they have, growing 
out of the alleged contract between Wells Draughan and Richard H. 
Jones, accrued more than ten years prior to the commencement of this 
action and the filing of the defendants’ pleading, and therefore barred 
by the ten-year statute of limitations, which is hereby specifically pleaded 
in bar of the defendants’ right to enforce the same, or to recover upon it. 

2. That the defendants’ cause of action, if any they have, growing 
out of the alleged contract between Wells Draughan and Richard H. 
Jones, accrued more than three years prior to the commencement of this 
action, and the filing and pleading, and the same is therefore barred 
by the three-year statute of limitations, which said statute is hereby 
pleaded in bar of their right to enforce the same, or to recover anything 
by reason thereof. 

3. That if there was any contract and any trust created as alleged by 
the defendants, which is specifically denied by the plaintiffs, the de- 
fendants, and all of them, are guilty of laches and unreasonable delay in 
enforcing the said trust and by their conduct in this respect they are 
now estopped to assert any rights under such alleged contract and trust. 

Other material facts will be set forth in the opinion. 


Cooley & Bone and L. L. Davenport for plaintiffs. 
J.P. Bunn and Battle & Winslow for defendants. 


Crarkson, J. From the admission of defendants, the plaintiffs were 
entitled to the possession of the land in controversy unless the defendants’ 
contentions were correct, and there was competent evidence to support 
them. 

The main contentions of plaintiffs, as we interpret them, are: 

(1) “All the evidence introduced showing defendants’ chain of title 
was introduced for the purpose of showing title from common source, and 
that plaintiffs’ title from that source 1s superior to the defendants’ title 
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from that source, and evidence restricted to that purpose.” The court 
below refused to restrict the evidence, and in this we think there was no 
error. 

(2) The contention of plaintiffs was also to the effect that the inven- 
tory of James W. Draughan, executor of Wells Draughan, introduced by 
defendants was incompetent as bearing on the written contract as set up 
by defendants by Wells Draughan to Richard H. Jones ard his heirs and 
assigns; that upon payment of the purchase money notes to Thomas 
Sears, a conveyance would be made to Richard H. Jones and his heirs 
and assigns. This evidence was admitted by the court below, and in this 
we think there was no error. 

The inventory was filed by the executor under the provisions of 
chapter 113, Laws 1868, which required the executor under oath within 
three months to return to the clerk an inventory of the real estate, etc. 

The recitals in the conveyances, and other evidence, tend to show: 
That Wells Draughan, who owned the land in controversy, made a will 
which bears date of 17 February, 1870 (codicils 8 March, 1870, and 
11 May, 1871). Said will and codicils were duly probated 24 Septem- 
ber, 1872. 

The seventh item of his will devised the land in controversy to Thomas 
Sears and his heirs and assigns, but “in case the said Thomas Sears 
should die without a lawful heir of the body, the said tract of land shall 
be divided among the surviving heirs of the said Delphia Sears.” 
Thomas Sears died without lawful heirs in April, 1926. The plaintiffs 
in this action are the surviving heirs of Delphia Sears. The defendants 
admit that the deed of James W. Draughan, the executor of Wells 
Draughan, conveying the land in controversy is inoperative, as it pur- 
ports to do, to pass title to Richard H. Jones and his heirs and assigns. 
The bond for title was not recorded. C. S., 91; Taylor v. Hargrove, 
101 N. ©. 145. 

That a written contract or bond for title, as required by law, was made 
by Wells Draughan before he died to convey the land in controversy to 
Richard H. Jones and his heirs and assigns upon the payment of cer- 
tain purchase-money notes, which were to be paid by Jones to Thomas 
Sears, who, under section 7 of the will, as above set forth, would have 
had an interest in the land in controversy. That there was an ademp- 
tion of the legacy (Aing v. Sellars, 194 N. C., 533), by the bond for 
title being made by Wells Draughan before he died and after his will 
was made, to Richard H. Jones and the notes were endorsed to the 
grandson, Thomas Sears, mentioned in Item 7 of the will in heu of 
the legacy. That the notes came into the hands of the executor, who 
collected them and turned the proceeds over to Thomas Sears and made 
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the deed set forth in the statement of facts which is inoperative as the 
written contract or bond for title was never recorded as required by law. 

That Richard H. Jones, and those who claim under him, have been in 
the quiet and undisturbed possession of the land in controversy since 
1872 under the written contract or bond for title. That diligent search 
was made for the written contract or bond for title, which could not be 
found. The defendants’ counterclaim is to remove plaintiffs’ claim as a 
cloud upon defendants’ title, which is not barred by the statute of limita- 
tions, and the plaintiffs are not the owners and entitled to the land in 
controversy. 

The jury found that the contract or bond for title was made as the 
defendants alleged, that the notes were executed as the defendants allege; 
that the purchase money was paid to the legal holder of the notes as the 
defendants alleged; that the defendants have been in quiet and undis- 
turbed possession of the land since 1872 under the contract. On these 
findings the court below found that the defendants’ counterclaim to 
remove cloud on title was not barred by the statute of limitations, and 
that the plaintiffs were not the owners of the land. 

The principle is well settled in this State and elsewhere that where 
both parties claim title under the same grantor, it is sufficient to prove 
a title derived from him without proving his title, as neither party can 
deny such title. The plaintiffs, in attempting to prove their own 
title, and in order to connect defendants’ title with a common source, 
introduced the James W. Draughan, executor, deed and the other con- 
veyances set forth in the record, which contained certain recitals. Plain- 
tiffs contend that the evidence should be restricted. 

We said in Cook v. Sink, 190 N. C., at p. 625: “They cannot ‘blow 
hot and cold in the same breath.’ Any other view would be inequitable 
and unconscionable. Plaintiff or the other devisees cannot take incon- 
sistent positions. ‘Upon the principle similar to that applied to persons 
taking under wills, beneficiaries under a trust are estopped, by claiming 
under it, to attack any of its provisions. . . . So, also, one who 
accepts the terms of a deed or other contract must accept the same as a 
whole; one cannot accept part and reject the rest.’ Bigelow on Estop- 
pel, 6 ed., p. 744; Fort v. Allen, 110 N. C., 191; Chard v. Warren, 122 
N. C., 86; Freeman v. Ramsey, 189 N. C., 790”; Adams v. Wilson, 
191 N. C., at p. 395. 

The deed from James W. Draughan, executor, dated 13 November, 
1872, to Richard H. Jones, and his heirs and assigns, introduced by 
plaintiffs, have these recitals: “Witnesseth, that whereas the late Wells 
Draughan gave the said Richard H. Jones an obligation binding him, 
the said Wells Draughan, his heirs, executors and administrators to 
execute and deliver to said Richard H. Jones, his heirs and assigns a 
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good and fee-simple deed to the following described tract of land, upon 
the payment to him the said Wells Draughan or his executor or adminis- 
trator of three separate notes of five hundred dollars each, bearing 
interest from 1 January, 1870, and due respectively 1 January, 1871, 
1 January, 1872, 1 January, 1873; and whereas the said R. H. Jones 
has paid off and satisfied said notes.” 

The recitals in the other conveyances introduced by plaintiffs, speak 
of the land “being a part of the tract purchased by said Jones of Wells 
Draughan, deceased,” and “the tract of land on which R. H. Jones now 
resides, purchased by him of the late Wells Draughan, with the excep- 
tion of the part sold to Thomas P. Braswell this day.” 

Item 7 of the will of Wells Draughan says “Richard Jones now lives 
on said land.” 

We will not discuss whether the recitals in the conveyance introduced 
by plaintiffs to connect defendants’ title with a common source was an 
estoppel as to them, as defendants made certain admissions of record 
and the action was tried out on the theory that the recitals were some 
competent evidence in ancient documents, and the competency of these 
recitals seems to be the crux of this action. 

We think that the recitals in these deeds and the inventory return 
competent evidence under the ancient document rule. Davis v. Higgins, 
91 N. C., 382; Sledge v. Elliott, 116 N. C., 712; Nicholson v. Lumber 
Co., 156 N. C., 59; Thompson v. Buchanan, 195 N. C., 155; Davis v. 
Gaines, 104 U. S., 386; Wilson v. Snow, 228 U. S., 217, 6 A. L. R., 
1445 eft seq. 

In Buchanan’s case, supra, at p. 161, it is said: “The hearsay rule 
gives way to the ancient (document) doctrine rule and is admissible 
ordinarily at least as prima facie evidence of the truth of the contents.” 

“Even if it be conceded that the deed was not of itself a valid convey- 
ance, which the executor was authorized to make, the recitals were ad- 
missible to establish the truth of the facts recited. T'he deed was 
ancient; the parties to the transaction were dead; the recitals were 
against the interest of the party making them as he was one of the-heirs 
of John S. Sydnor, and are consistent with every known fact connected 
with the title.’ Sydnor v. Texas Savings Asso., 42 Tex. Civ. Ap., 138, 
94S. W., 451. 

The executor’s deed in the present action was void because the bond 
for title was not recorded. Yet the evidence discloses that Richard H. 
Jones paid the purchase price. We think the principle laid down in 
Thompson v. Lumber Co., 168 N. C., at p. 229, analogous: “The deed to 
Prichard, which was objected to, is void, as contended by the defendant, 
because the grantee named was dead at the time of its execution (Neal v. 
Nelson, 117 N. C., 406), but upon proof of payment of the purchase 
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price bid at the sale an equitable estate would be vested in the heirs of 
the purchaser, and it is well settled in this State that an action may be 
maintained on an equitable title (Condry v. Cheshire, 88 N. C., 375; 
Brown v. Hutchinson, 155 N. C., 207); and in our opinion there was cir- 
cumstantial evidence of payment.” See Cedar Works v. Shepard, 181 
N. C., 18. Defendants in this action are the successors in title from 
Richard H. Jones. 

In the present action the alleged ancient original bond for title was 
lost. Under the evidence introduced by defendants, which we think com- 
petent, diligent search was made as required by law. “To show a writing 
is lost or destroyed, in general terms, without showing a reasonable 
search or inquiry for it, has never been regarded as sufficient to admit 
secondary or parol evidence of its contents. The best evidence is the 
paper-writing, when a matter is required to be put in writing, or the 
paper-writing is in issue or the subject of the controversy. Jfckesson v. 
Smart, 108 N. C., 17; Avery v. Stewart, 184 N. C., 287; Sermons v. 
Allen, 184 N. C., p. 127; Chair Co. v. Crawford, 193 N. C., 531. The 
exception to the rule is where the contents of the writing is collateral to 
the controversy or issue. Herring v. Ipock, 187 N. C., p. 459.” Harris 
v. Singletary, 193 N. C., at pp. 586-7. 

Plaintiffs’ third contention is that defendants are barred by the statute 
of limitations, ten years, etc., and laches. We cannot so hold. Defend- 
ants contend that Richard H. Jones, through whom they claim, had a 
written contract or bond for title, as required by law, from Wells 
Draughan; that upon the payment of certain notes a deed in fee simple 
was to be made him for the land in controversy. Under the bond for 
title in 1872, Jones went into possession of the land in controversy and 
the relationship of vendor and vendee existed, and the defendants claim 
title through him. When the notes were paid, he and those claiming 
under him became the equitable owners of the land and the devisees of 
Wells Draughan are mere naked trustees with no beneficial interest, and 
the claim of plaintiff is a cloud on defendants’ title. We think defend- 
ants’ contentions correct. 

The principle is thus enunciated in Jennison v. Leonard, 21 Wall, 
302 (22 Law Ed., 539): “This is one of the sales of real estate by con- 
tract, so common in this country, in which the title remains in the 
vendor and the possession passes to the vendee. The legal title remains 
in the vendor, while an equitable interest vests in the vendee to the 
extent of the payments made by him. As his payments increase, his 
equitable interest increases, and when the contract price is fully paid, 
the entire title is equitably vested in him, and he may compel a convey- 
ance of the legal title by the vendor, his heirs or assigns. The vendor is 
a trustee of the legal title of the vendee to the extent of his payment.” 
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“The equitable estate of the vendee is alienable, descendible, and devis- 
able as real estate held by a legal title.” Lewis v. Hawkins, 23 Wall, 119, 
23 Law Ed., p. 113. 

In Cherry v. Power Co., 142 N. C., at p. 410, it is said: “As the pur- 
pose of the trust was fully accomplished, the necessity and reason for 
keeping the legal and equitable estates separate no longer existed, and 
by operation of the statute of uses, aptly called ‘parliamentary magic,’ 
the use becomes executed and the legal estate vested in the plaintiffs. 
McKenzie v. Sumner, 114 N. C., 425; Perkins v. Brinkley, 183 N. C., 
154.” 

Under our Constitution, the distinction between actions at law and 
suits in equity and the forms of all such actions and suits are abolished, 
but this did not destroy equitable rights and remedies nor merge legal 
and equitable rights. In one action the legal and equitable rights of the 
parties can be tried out. Waters v. Garris, 188 N. C., 305. 

Under C. S., 1748, defendants pray that their title be quieted. In 
Plotkin v. Merchants Bank, etc., Co., 188 N. C., 711, 715, the Court 
said: “Walker, J., in Christman v. Hilliard, 167 N. C., 4, speaking of 
the statute, says: ‘The beneficial purpose of this statute is to free the 
land of the cloud resting upon it and make its title clear and indis- 
putable, so that it may enter the channels of commerce and trade un- 
fettered and without the handicap of suspicion.” Johnson v. Fry, 195 
N. C., 832. 

From a careful inspection of the record, the numerous exceptions and 
assignments of error made by plaintiffs cannot be sustained. It appears 
to us that the action was unusually well tried by the learned judge who 
presided and the attorneys for the litigants. 

No error. 





VIRGINIA-CAROLINA JOINT STOCK LAND BANK vy. THE FIRST AND 
CITIZENS NATIONAL BANK OF ELIZABETH CITY, N. C., ET AL, 


(Filed 9 October, 1929.) 


1. Trial F a—Issues submitted in this case held sufficient. 

Where the issues submitted to the jury fully present all phases of the 
controversy and fully determine the rights of the parties, they are suffi- 
cient, and the court’s refusal to submit other issues tendered will not be 
held for reversible error. 


2. Bills and Notes I a—Under the facts of this case the check sued on 
was competent evidence. 


In an action to recover of the drawee bank for the payment of a check 
when it was not properly endorsed, and the question of whether the en- 
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dorsement was proper, is the sole matter at issue under the pleadings and 
admissions upon the trial, the introduction of the check in evidence by the 
plaintiff showing payment and endorsements, is competent over the objec- 
tion of the drawee bank. 


8. Bills and Notes B b—Endorsement in this case held invalid. 

Where the plaintiff has agreed to lend moncy to a borrower upon secur- 
ity of a deed of trust on lands, and has sent its check payable to the bor- 
rower and to the attorney in order that the title to the lands be unen- 
cumbered before the money should pass to the borrower, an endorsement by 
the attorney for himself and as agent, for the borrower, is an improper 
endorsement for the borrower. 


4. Bills and Notes I a—Upon the payment of improperly endorsed check 
the drawee bank is liable to the drawer. 

Where the drawee bank has received through the course of collection 
from other banks and paid a check with an improper or unauthorized 
endorsement which has not been subsequently ratified by the payee of the 
check, the relation of debtor and creditor exists between the drawer of the 
check and its drawee bank, and the drawee bank is liable to the drawer 
of the cheek upon the unauthorized payment. 


5. Same—Drawee bank has burden of proving proper payment. 

The obligation of a bank to pay the eheck of a depositor from the 
moneys on deposit rests upon the relationship of debtor and creditor, the 
bank being required to make payment to the drawer’s payee upon proper 
presentment and endorsement of the check, with the burden of proof on the 
drawee bank to show a proper payment when this is at issue, and in the 
absence of evidence thereof its motion for judgment as of nonsuit will be 
denied. 

6. Bills and Notes I b—Banks in course of collection are not liable to 
drawer upon wrongful payment of check by drawee bank. 


Where banks in the course of collection of a check have successively 
guaranteed all prior endorsements of a check, each of sueh banks is re- 
sponsible only to its immediate endorsee upon an invalid endorsement by 
the payee under the separate contracts or agreements among themselves, 
and the drawer of the check is not entitled to a judgment against them 
all for the amount of the loss. 


Apprat by defendants other than James Squire, from Devin, J., at 
December Term, 1928, of Pasquotank. No error in trial; remanded 
for modification of judgment. 

Civil action by the drawer to recover of the drawee bank, the amount 
of its check, paid by said bank without the valid endorsement of the 
payees, and charged to the account of the drawer; and also to recover 
said amount of the endorsers of said check who had guaranteed an en- 
dorsement on the check, purporting to be the endorsement of the payees, 
but which was invalid. 

On 22 January, 1927, plaintiff issued its check for the sum of 
$6,185.86, drawn on the defendant, the First and Citizens National 
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Bank of Elizabeth City, N. C., and payable to the order of “EK. A. Mat- 
thews, atty., and James Squire, bwr.” 

Prior to said date plaintiff had agreed to lend to the said James 
Squire the amount of said check, upon the execution by him of a note 
for said amount and a deed of trust, conveying to a trustee certain land 
in Halifax County, North Carolina, to secure the payment of said note. 
The note and deed of trust had been executed by the said James Squire, 
and both had been delivered to plaintiff by him, in accordance with said 
agreement. <A certificate signed by E. A. Matthews, an attorney at law, 
residing at Roanoke Rapids, N. C., with respect to the title of the said 
James Squire to said land, accompanied said note and deed of trust, 
when they were delivered to the plaintiff. This certificate was required 
by plaintiff before its acceptance of the note and deed of trust. Upon 
its receipt of the note, the deed of trust, and the certificate as to the title 
to the land, plaintiff issued its check payable to the order of both E. A. 
Matthews, as attorney, and James Squire, as borrower, in order that all 
claims and liens on the land should be satisfied and discharged by the 
said James Squire, the borrower, under the supervision of the said E. A. 
Matthews, as attorney, before the proceeds of the check were paid to the 
said James Squire. By pursuing this method of completirg the transac- 
tlon with respect to the loan, plaintiff was assured that its note would 
be secured by an unencumbered title to the land conveyed by the deed of 
trust. The entire transaction between James Squire as borrower, and 
the plaintiff as lender of the money, was conducted by mail. 

After the issuance of said check, the same was subsequently presented 
for payment to the defendant, the First and Citizens National Bank of 
Elizabeth City, N. C., the drawee bank, by the defendant, Federal 
Reserve Bank of Richmond, Va., as holder under endorsements of the 
check by the defendants, Commercial National Bank of Raleigh, N. C., 
and First National Bank of Roanoke Rapids, N. C. At the date of 
such presentment, the check was also endorsed as follows: “EK. A. Mat- 
thews, atty., James Squire, bwr., by E. A. Matthews, atty.” This last 
endorsement was guaranteed to the drawee bank, by each of the other 
defendant banks. 

Upon presentment of the check to it, for payment, the defendant, the 
First and Citizens National Bank of Elizabeth City, N. C., charged its 
amount to the account of plaintiff, and marked the check “paid”; the 
said defendant thereafter remitted said amount to the defendant, Federal 
Reserve Bank of Richmond, Va.; the said Federal Reserve Bank there- 
after remitted said amount to the defendant, Commercial National 
Bank of Raleigh, N. C.; the said Commercial Bank, in its answer, 
admits the receipt of said amount, and alleges that it holds the same 
to the credit of the defendant, First National Bank of Roanoke Rapids, 
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N. C., or subject to the judgment in this action; the said defendant, 
First National Bank of Roanoke Rapids, N. C., had received the check 
from E. A. Matthews, and had paid to him its amount; at the date of 
such receipt and of such payment, the check bore the following endorse- 
ment: “E. A. Matthews, atty., James Squire, bwr., by E. A. Matthews, 
atty.’ The said check was thereafter forwarded by the said First 
National Bank of Roanoke Rapids, N. C., with its endorsement, and 
with its guarantee of all prior endorsements, to the defendant, Commer- 
cial National Bank of Raleigh, N. C., for collection. It was thereafter 
forwarded by the said Commercial National Bank, with its endorsement 
and with its guarantee of all prior endorsements, to the defendant, 
Federal Reserve Bank of Richmond, Va., for collection. It was there- 
after forwarded by the said Federal Reserve Bank, with its endorsement 
and with its guarantee of all prior endorsements, to the defendant, the 
First and Citizens National Bank of Elizabeth City, N. C., for pay- 
ment. The said defendant, the First and Citizens National Bank, rely- 
ing upon the endorsements thereon, charged the check to the account of 
plaintiff, as drawer and remitted its amount to the defendant, Federal 
Reserve Bank of Richmond. 

Plaintiff alleges that the endorsement on the check, purporting to be 
the endorsement of the payees is invalid, for that same was made with- 
out the authority of James Squire, one of the payees. The defendants 
deny this allegation; each alleges that said endorsement was authorized 
by the said James Squire, or if not, that same was subsequently ratified 
by him. 

After the commencement of the action, James Squire was made a de- 
fendant on the motion of the defendant, First National Bank of 
Roanoke Rapids, N. C. In his answer, the said James Squire denied 
that he had authorized the endorsement of the check in his name by 
EF. A. Matthews, as attorney; he also denied that he had ratified the said 
endorsement, by accepting from the said E. A. Matthews any part of the 
amount of the said check, or otherwise. He prays judgment only that 
he go without day and recover his costs. He makes no claim to the 
check, now in the possession of the drawer, marked “paid” by the drawee 
bank, or to the amount of the check paid by said drawee bank to the 
holder, without the valid endorsement of the payees. 

No evidence was offered at the trial showing or tending to show that 
James Squire had authorized the endorsement of the check in his name 
by E. A. Matthews, as attorney, or that he had ratified said endorsement, 
as alleged in the answers of the defendant banks. 

Each of the defendant banks, although denying its liability to plain- 
tiff in this action, prayed judgment that in the event 1t should be held 
liable to the plaintiff, or to any of its codefendants, it recover of such 
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of its codefendants as were endorsers, and guarantors of prior endorse- 
ments on the check, when the same was received by it, the amount which 
it should be required to pay on the judgment rendered against said de- 
fendant. 

Issues submitted to the jury were answered as follows: 

“1, Did the defendant banks pay out to others than the payees named 
in the check described in the complaint, and upon an unauthorized en- 
dorsement thereof, funds of the plaintiff, as alleged in the complaint? 
Answer: Yes. 

9, Are the defendant banks indebted to the plaintiff, and if so, in 
what amount? Answer: $6,185.86.” 

Judgment was rendered on the verdict (1) that plaintiff recover of 
the defendants, First National Bank of Roanoke Rapids, N. C., Com- 
mercial National Bank of Raleigh, N. C., Federal Reserve Bank of 
Richmond, Va., and the First and Citizens National Bank of Elizabeth 
City, N. C., the sum of $6,185.86, with interest and costs, (2) that 
each of said defendant banks recover of its immediate endorser such 
sum as it shall be required to pay to plaintiff, or to its immediate en- 
dorsee, on account of the judgment herein against it, and in favor of the 
plaintiff; and (3) that the defendant, James Squire, go without day, 
and recover his costs to be taxed by the clerk, against the defendant, 
First National Bank of Roanoke Rapids, N. C. 

From this judgment all the defendants, except James Squire, ap- 
pealed to the Supreme Court. 


Worth & Horner and Thompson & Wilson for plaintif. 

Ehringhaus & Hall for The First and Citizens National Bank of 
BKhizabeth City, N. C. 

M. G. Wallace for Federal Reserve Bank of Richmond, Va. 

C. A. Gosney for Commercial National Bank of Raleigh, N.C. 

Geo. C. Green and McMullan & LeRoy for First National Bank of 
Roanoke Rapids, N. C. 


Connor, J. We find no error in the trial of this action for which 
elther of the appellants is entitled to a new trial. 

The objection of the defendant, the First and Citizens National Bank 
of Elizabeth City, N. C., to the introduction in evidence of the check, 
with endorsements thereon, and with the perforation showing that the 
check had been paid by said defendant, was properly overruled. The 
exception to the ruling of the court on this objection is not sustained. 
The check was competent as evidence by reason of admissions made by 
the defendant in its answer. These admissions were offered as evidence 
against this defendant by the plaintiff. Neither of the other defendants 
objected to the introduction of the check. The check and the admis- 
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sions tended to sustain the allegations of the complaint, relied upon by 
plaintiff as constituting its cause of action against the defendant, the 
First and Citizens National Bank of Elizabeth City, N. C. 

There was no error in the refusal of the court to submit to the jury 
the issues tendered by the defendants. Plaintiff did not allege in its 
complaint, or contend at the trial that it was the owner of the check, nor 
is its cause of action as set out in the complaint founded upon such alle- 
gation or contention. 

Plaintiff’s cause of action against the defendant, the First and Citizens 
National Bank of Elizabeth City, N. C., is founded upon its relation- 
ship to said defendant as a depositor; it alleges that said defendant has 
on deposit to its credit and subject to its check, a sum of money which 
said defendant refuses to pay to it or to its order; that said defendant 
denies liability to plaintiff for said sum of money, upon its contention 
that it has paid out said sum on a check drawn by plaintiff on said 
defendant. Plaintiff controverts this contention, and demands judg- 
ment that it recover of said defendant the amount of its deposit. 

Plaintiff’s cause of action against the other defendants is founded 
upon the guarantee by each of said defendants of an endorsement ap- 
pearing on the check, purporting to be the valid endorsement of the 
payees, but which plaintiff contends is invalid. Plaintiff contends that 
each of these defendants by reason of its endorsement and guarantee of 
the void endorsement in the names of the payees is liable to it, as drawer 
of the check, for the amount which the drawee bank has, without its 
authority, charged to its account. 

It is true that there are allegations in the complaint which are ap- 
propriate to a cause of action for the conversion of money belonging to 
plaintiff. Plaintiff did not rely upon these allegations for its recovery 
in this action; it offered no evidence at the trial to sustain them. Its 
recovery, at least of the defendant, the First and Citizens National Bank 
of Elizabeth City, N. C., is not dependent upon the truth of these alle- 
gations. It has recovered of said defendant upon a cause of action 
founded upon its contractual rights as a depositor of said defendant. It 
is immaterial whether the cause of action set out in the complaint be 
classified as a cause of action on a contract, or as a cause of action on a 
tort. Estates v. Bank, 171 N. C., 579, 88 S. E., 783. There are allega- 
tions in the complaint which construed liberally and with a view to sub- 
stantial justice (C. S., 535), are sufficient to constitute a cause of action 
on contract. Other allegations may be regarded as surplusage. Excep- 
tions to the refusal of the court to submit issues tendered by defendants 
are not sustained. 

The issues submitted by the court to the jury arise upon the plead- 
ings. They are sufficient in form and substance for the submission to 
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the jury, for its determination, of the contentions of the parties with 
respect to the essential question in controversy, to wit: Whether the 
amount charged to the account of plaintiff, as a depositor of the drawee 
bank, was paid by said bank to the payees, or to a holder claiming title 
to the check under a valid endorsement by the payees? It has been held 
by this Court that where issues submitted by the court to the jury are 
sufficient in form and substance to present all phases of the controversy 
between the parties, there is no ground for exception to the same. 
Bailey v. Hassell, 184 N. C., 450, 115 8. E., 166; Potato Co. v. Jeanette, 
174 N. C., 286, 93 S. E., 795; Power Co. v. Power Co., 171 N. C,, 
248, 88 §. E., 349. A new trial will not ordinarily be granted by this 
Court where it appears that the issues submitted to the jury presented 
for their determination the essential questions in controversy, although 
other questions not determinative of lability are also included in the 
issues. The lability of the defendants in this case to the plaintiff and 
to each other is dependent solely upon the answer to the question in- 
volved in the first issue, to wit: Was the endorsement on the check, pur- 
porting to have been made by the payees, authorized or ratified by James 
Squire, one of the payees named in the check, to whose order alone the 
check was payable? It is conceded in the answer of each of the defend- 
ants that if plaintiff is entitled to recover in this action of the defend- 
ant, the First and Citizens National Bank of Elizabeth City, N. C., the 
drawee bank, then each of the other defendants, by reason of its endorse- 
ment of the check, and of its guarantee of all prior endorsements 
thereon, is hable to the drawee bank, to its immediate endorsee, and to 
subsequent holders, under said endorsements, for such amount as plain- 
tiff shall recover of the drawee bank, who paid out suca amount upon 
the faith of said endorsements and guarantees. It does not appear that 
either of the defendants have any valid ground for its exception to the 
issues submitted to and answered by the jury. 

There was no error in the refusal of the court to dismiss the action, as 
upon nonsuit, at the close of the evidence, or in the instructions of the 
court to the jury. Neither of defendants offered evidence in support of 
the allegations of its answer. Each relied upon its contention that the 
burden was on the plaintiff to prove that the endorsement on the check 
of the name of James Squire, one of the payees, by E. A. Matthews, 
atty., was neither authorized nor ratified by the said James Squire. This 
contention cannot be sustained; upon the admissions in the pleadings 
and the facts shown by the evidence offered by plaintiff, the burden was 
on the defendants to offer evidence to show that the endorsement was 
elther authorized by James Squire, or ratified by him, as alleged in their 
answers. Bell v. Bank, 196 N. C., 238, 145 8. E., 241. 
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It is a well settled principle that the relationship between a depositor 
and his bank, with respect to his general deposit, is that of a creditor 
and debtor. It has been so held by this Court. Graham v. Warehouse, 
189 N. C., 533, 127 S.-E., 540; Reid v. Bank, 159 N. C., 99, 748. E., 
746; Boyden v. Bank, 65 N. C., 18. Where money has been deposited 
in a bank, on general deposit, the bank imphedly undertakes to pay out 
said money only to the depositor himself, or to such person as he may 
direct payment to be made. Goodloe v. Bank, 183 N.C., 315, 111 8. E., 
516; McKaughan v. Bank, 182 N. C., 548, 109 S. E., 355. The deposit, 
in the absence of a special agreement to the contrary, creates a debt; this 
debt can be discharged only by a payment or by payments made to the 
creditor, or to his order. The burden is on the bank as debtor, to show 
payment to the depositor as creditor or to a person or persons to whom 
the depositor has authorized payment to be made. Harmon v. Taylor, 
98 N. C., 341, 48. E., 510. 

Where it is admitted or established by evidence that at a certain date, 
a depositor had on deposit with his bank, to his credit and subject to his 
check, a sum of money and the bank contends that it has been discharged 
of liability by reason of such deposit, either in whole or in part, by the 
subsequent payment of a check drawn by said depositor on said bank, the 
burden is on the bank to show that the amount of the check was paid 
to the payee named in the check, or if the check is payable to bearer, that 
said amount was paid to a holder in possession of the check, or if the 
check is payable to the order of the payee, that said amount was paid 
to a holder claiming title to the check under a valid endorsement of the 
check by the payee. In the absence of evidence showing such payment, 
the bank remains liable to the depositor, notwithstanding payment of the 
amount of the check to a stranger and notwithstanding the check has 
been marked “paid” by the bank, and charged on its books to the account 
of the drawer. 

This principle is recognized in Bell v. Bank, 196 N. C., 233, 145 
S. E., 241. In that case, however, it was held that the drawer was not 
entitled to recover of the drawee bank, for the reason that although the 
amount of the check payable to the order of the payee was paid to a 
holder without the endorsement of the payee, said amount had been paid 
subsequently to the payee by such holder, as the drawer of the check 
intended. The plaintiff had therefore suffered no loss, for the amount 
of the check had been apphed as a payment on her indebtedness to the 
payee. 

In Dawson v. Bank, 196 N. C., 134, 144 S. E., 833, the payees and 
not the drawers were plaintiffs. It was held that upon the facts which 
the evidence tended to show in that case the plaintiffs were entitled to 
recover of the drawee bank, the amount of the check payable to their 
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order and paid by the drawee bank to a holder without their endorse- 
ment. There the drawers by special agreement had authorized the 
drawee bank to pay their checks, although drawn payable to order, as 
if they had been drawn payable to bearer. In the instant case the payees 
make no claim on the drawee bank for the amount of the check, which 
the drawee bank has paid to a holder without their valid endorsement. 
By virtue of the provisions of C. §., 3022, the endorsement of the check 
by one of the payees, in his own name, and in the name of the other 
payee, without the authority of the latter, was invalid and passed no 
title to the check to the endorsee or to subsequent holders. Payment of 
the check to a holder, without the valid endorsement of the payees, did 
not discharge the drawee bank from liability to the drawer for its 
deposit. 

Upon the verdict in this case, it was properly adjudged that plaintiff 
recover of the defendant, the First and Citizens National Bank of 
Elizabeth City, N. C., the amount of its check, charged to its account 
by said defendant. Said amount was not paid to the pavees, or to their 
order, as plaintiff directed when it issued its check. 

Plaintiff is not entitled, however, to judgment against the other de- 
fendants. These defendants sustained na contractual relation to the 
plaintiff, by reason of which they are liable to plaintiff upon the verdict 
in this action. Endorsers of a check are liable only to their immediate 
endorsees, to subsequent holders, and to the drawee bank. The judg- 
ment should be modified to the end that the drawee bank shall recover of 
each of the other defendants the amount which it shall be required to 
pay to plaintiff in satisfaction of its judgment; and to the end that each 
of the defendants may recover such amount as it shall be required to pay 
by reason of its endorsement of the check, and its guarantee of prior 
endorsements thereon, of its codefendants, prior endorsers of said check. 
In order that the judgment may be modified in accordance with this 
opinion, the action is remanded to the Superior Court of Pasquotank 
County. 

No error. 





CLAYTON BANKING COMPANY vy. GEO. C. GREEN, TrusTez, JOE E. 
TALTON, MRS. LENA TALTON, W. B. JOHNSON ano ETHEL TALTON 
BRANNON. 

(Filed 9 October, 1929.) 


Mortgages H o—Where under agreement with clerk the deposit for an 
upset bid is mailed, the deposit is made as of time of mailing. 
While the clerk of the Superior Court is without authority to order a 
resale of lands foreclosed under mortgage without an increase bid filed 
with him under the provisions of C. S., 2591, and the payment of the 


ore 
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deposit required, the provisions of the statute relating thereto are to be 
liberally construed to effectuate its intent to protect the mortgagor, and 
when within the statutory time limit the offerer has communicated with 
the clerk of the court by phone and offered to come from an adjacent town 
and make a sufficient deposit, and is informed by the clerk that it would 
be sufficient to send a cashier’s check by mail on that day, and a good 
cashier's check is accordingly mailed, a substantial compliance with the 
statute has been made, though the check was received by the clerk after 
the expiration of the time limit of the statute. 


Civiz action, before JAlidyette, J., at June Term, 1929, of Jonnston. 

The trial judge found the facts and such findings may be summarized 
as follows: 

On 6 October, 1921, Joseph S. Talton executed and delivered to the 
defendant, George C. Green, trustee, a deed of trust to secure a note or 
notes payable to the Metropolitan Life Insurance Company, which deed 
of trust was duly recorded. Thereafter said notes were duly trans- 
ferred to Dr. W. B. Johnson, who is now the owner and holder of same. 
Joseph S. Talton died and his son, Joe E. Talton, and wife, Mrs. Lena 
Talton, defendants, executed and delivered to the plaintiff bank a mort- 
gage on the undivided interest of said Joe EK. Talton in the lands of his 
father, Joseph S. Talton, deceased, to secure a note of $2,000 payable to 
sald plaintiff. Default was made in the payment of the note made by 
Joseph 8. Talton, deceased, secured by the deed of trust to the defendant 
Green, and thereupon the holder of said note made demand upon Green, 
trustee in said deed of trust, to advertise the property described therein. 
Advertisement was duly made under said deed of trust and the land 
offered for sale on 25 April, 1929, at which sale the defendants, Joe E. 
Talton and Mrs. Ethel T. Brannon, heirs at law of Joseph 8S. Talton, 
became the last and highest bidders for said lands at the sum of $6,600. 
A report of the sale was duly made by the trustee within a day or two 
after the sale. The defendant, Joe E. Talton, told the cashier of plaintiff 
bank that he was making arrangements to pay off the indebtedness of 
$2,000 held by said bank. Whereupon said cashier informed Joe E. 
Talton that if such arrangement were made the bank would not raise the 
bid on the land, but that said bank would raise the bid unless the matter 
was adjusted. Within a period of ten days the cashier of plaintiff bank 
communicated with the clerk of the Superior Court of Johnston County, 
and informed the clerk that said bank desired to place an increased bid 
on the purchase price of said property if Talton did not make payment. 
The clerk of the Superior Court further informed the cashier of plaintiff 
bank that the tenth day after the sale would be 5 May, 1929, but that in 
view of the fact that such date was on Sunday, that Monday, 6 May, 
1929, would be the final date for raising the bid. In the early afternoon 
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of 6 May, 1929, the cashier of plaintiff bank called the clerk of the 
Superior Court at Smithfield and inquired “if said bid had been raised 
or if the said Joe E. Talton had deposited with the clerk an amount 
sufficient to cover the indebtedness of the Clayton Banking Company, 

and the clerk of the Superior Court informed the said cashier 
that neither had been done; that thereupon the said cashier informed 
the clerk of the Superior Court that the Clayton Banking Company de- 
sired to raise the bid for said lands, and that he, the saic. cashier, would 
come over to Smithfield immediately and bring a cashier’s check for 
$330, representing five per cent of the previous bid; that the clerk of the 
Superior Court thereupon informed said cashier that it was not neces- 
sary for him to come over to Smithfield, a distance of twelve miles, for 
that purpose, but that it would be sufficient if he, the said cashier, would 
on that date, 6 May, 1929, place a cashier’s check for $3380 in a stamped 
envelope and mail the same to the clerk of the Superior Court, and that 
if such was done that he would consider it as a deposit made as of that 
date, and that upon such deposit an order of resale would be entered 
for said lands; that upon such information, the cashier of the Clayton 
Banking Company, about 3:30 p.m., 6 May, 1929, mailed or placed a 
duly executed cashier’s check in an envelope, in the postoffice at Clayton, 
N. C., stamped and addressed to H. V. Rose, clerk of the Superior Court 
of Johnston County, Smithfield, which envelope containing said check 
was mailed as aforesaid, at the postoffice in the town of Clayton, N. C.; 
that later in the same afternoon, 6 May, 1929, F. H. Brooks, attorney 
for said bank, at the request of said bank, went to the ofice of the clerk 
of the Superior Court and again informed said clerk on the part of the 
Clayton Banking Company, that the said Clayton Bankirg Company de- 
sired a raise of bid, and offered to give the said clerk his personal check 
for the amount of said raise; that the said clerk informec. the said F. H. 
Brooks that he had already discussed the matter with the said cashier 
over the telephone and notified him that it would be sufficient if the 
cashier would mail him a check, and that the cashier hed done so, and 
that he would consider that a raise of bid, and that an order of resale 
would be made, and that it was not necessary for the said F. H. Brooks 
to put up his personal check on behalf of the bank. On the morning of 
7 May, 1929, the said cashier’s check in the amount of $330 was duly 
delivered to the clerk of the court by letter, in an envelope bearing 
clearly the Clayton post mark, under date of 6 May; 1929; that said 
check was in due form and was collectible, and the clerk of the court 
accepted the same as a raise of bid on said land, pursuant to his under- 
standing with the cashier of the Clayton Banking Company; that on the 
morning of 9 May, 1929, the deputy clerk of the Superior Court of 
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Johnston County, under instructions from the clerk, wrote on said sale 
book an order for resale as of 6 May, 1929, but said order of resale was 
not actually signed by the clerk of the court until 16 May, 1929; that 
theretofore Joe E. Talton, one of the bidders at the original sale, in- 
formed the trustee that he had assigned his bid to his wife, Lena Talton, 
and the said Lena Talton, as assignee, with Ethel T. Brannon, the other 
bidder at said sale, made demand upon the trustee for a deed. 

That the trustee, being of the opinion that there was no valid increase 
of bid, undertook in pursuance of the demand of said bidders and 
assignee to deliver a deed as trustee to the said bidders, but before de- 
livery of such deed, said trustee was . . . restrained from deliver- 
ing said deed to the said purchasers.” 

Upon the foregoing facts the trial judge was of the opinion and so 
adjudged “that the deposit of said cashier’s check, mailed at Clayton, 
N. C., on 6 May, 1929, in an amount representing five per cent of said 
bid, and under the circumstances as existed and as found by the court, 
constituted a. valid and sufficient raise of bid for said lands, under the 
provisions of the statute, and that the clerk of the Superior Court was 
acting within his authority in so accepting such payment, and that an 
order of resale was and is a valid and proper order,” ete. 

From the foregoing judgment the defendants appealed. 


BH. J. Wellons, F. H. Brooks and Biggs & Broughton for plaintiff. 
W. P. Aycock, W. H. Lyon and N.Y. Gulley for defendants. 


Broepen, J. Was there a valid increase of bid under the circum- 
stances set forth in the facts found by the trial judge? 

The correct answer to the question of law presented involves a con- 
struction of C. S., 2591. This section has been construed in many de- 
cisions of this Court, notably Wise v. Short, 181 N. C., 320, 107 S. E., 
134; In re Sermon’s Land, 182 N. C., 122, 108 S. E., 497; Pringle v. 
Loan Association, 182 N. C., 316, 108 8. E., 914; In re Ware, 187 
N. C., 693, 122 S. E., 660; Trust Co. v. Powell, 189 N. C., 372, 122 
S. E., 660; Briggs v. Developers, 191 N. C., 784, 183 8. E., 3; Newby 
v. Gallop, 193 N. C., 244, 136 S. E., 610; Cherry v. Gilliam, 195 N. C., 
233, 141 S. E., 594. 

However, it does not appear that the exact point raised in the case at 
bar has been determined. It is clear from the decided cases that the 
statute confers no power on the clerk to make orders in the cause with 
respect to a resale unless the bid is increased. It is also clear that an 
order of sale or of resale made nunc pro tunc is valid. Lawrence v. 
Beck, 185 N. C., 196, 116 S. E., 424. 
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The statute requires that the money representing an increased bid is 
to be “paid to the clerk of the Superior Court.” Does this language 
mean that the money must be actually placed in the hands of the clerk 
by the person desiring to raise the bid, or is it sufficient to pay the money 
within a period of ten days to a duly authorized agent of the clerk? 

It is familar learning that the delivery of a deed is ordinarily neces- 
sary to pass title to land. In Lynch v. Johnson, 171 N. C., 611, 89 
S. E., 61, this Court held that, if a deed properly executed, was placed 
in an envelope, properly stamped and addressed and deposited in the 
mail, that thereupon title to the property described in the deed vested 
in the purchaser named in the instrument. The theory upon which this 
principle rests is that the grantor had parted with possession and con- 
trol of the paper-writing by placing it in due course of delivery to the 
grantee. In Pringle v. Loan Association, supra, it was stated by the 
Court that “in all such cases if the prescribed amount of the raise in 
bid is guaranteed, or paid, to the clerk he shall require the mortgagee 
or trustee to advertise and resell on 15 days notice.” A strict construc- 
tion of this language would indicate that if the increased bid is guaran- 
teed, the requirements of the statute would be met. However, it is not 
necessary to place this decision upon that ground. In Briggs v. De 
velopers, supra, an increased bid of two per cent was deposited with 
the clerk. This deposit, of course, was not in strict compliance with 
the statute, but the increased bid was held to be valid. This case is 
direct authority for the position that substantial compliance with the 
statute with respect to the payment of the increased bid is fully recog- 
nized. The reason is that as the statute was enacted for the protection 
of mortgagors it must be construed hberally when reasonably necessary 
to effectuate that purpose. 

The facts disclose that the clerk of the Superior Court of his own 
motion selected the United States mail as the agency for transmitting 
the money to the court. If the clerk of the Superior Court had sent 
his deputy from Smithfield to Clayton to receive the money and the 
deputy had actually received the money, but did not report to the clerk 
until next morning, it could not be successfully contended that the money 
had not been paid. Furthermore, it appears that the attorney for the 
plaintiff went in person to the clerk’s office on the afternoon of 6 May, 
and offered to pay the money, but was informed by the clerk that the 
bid had already been raised and that an order of resale would be made 
in due course. Under these circumstances we are of the opinion and so 
hold, that the increased bid of plaintiff was duly filed and that the order 
of resale was valid. 

The defendants rely upon Wooley v. Bruton, 184 N. C., 438, 114 
S. E., 628. An examination of that case, however, discloses that the 
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opinion was based upon the particular wording of the statute to the 
effect that the license must be “delivered to him as required by law,” 
ete. The word “delivered” was construed to mean manual delivery. We 
cannot hold that the Bruton case is determinative of the legal principle 
involved in the case at bar. 


Affirmed. 





a ee 


SIMPSON HARPER anp H. PD. WILLIAMS vy. VIRGINIA LUMBER 
AND BOX COMPANY. 


(Filed 9 October, 1929.) 
Contracts B e—In order to recover upon a contract for the division of 


profits, profits or bad faith must be shown. 


In an action to recover upon a contract for the division of profits from 
the sale of timber by the defendant, the defendant to sell “to the best of 
his ability,” the burden is on the plaintiff to show that a profit had been 
made or that the defendant had acted in bad faith in the sale in order to 
recover, and evidence as to profits made by other like manufacturers is 
immaterial. 


APPEALS by both plaintiffs and defendant from Grady, J., at March 
Term, 1929, of Durtix. No error in either appeal. 

This is an action to recover the purchase price of certain timber con- 
veyed to defendant by plaintiffs, by their deed dated 6 September, 1924. 
It was agreed that the said purchase price should be paid after said 
timber had been cut and manufactured into lumber by defendant, and 
after said lumber had been sold. 

The said timber had been cut, and the lumber manufactured there- 
from had been sold, prior to the commencement of this action. The 
action arose out of a controversy between the parties as to the terms of 
the contract in accordance with which the purchase price should be ascer- 
tained and paid. During the progress of the trial, plaintiffs consented 
that the jury might find that said terms were as alleged in the answer, 
and not as alleged in the complaint. 

The issues submitted to the jury were answered as follows: 

“1, Was the contract entered into between the plaintiffs and the de- 
fendant as follows: 

Defendant was to advance to plaintiffs a basic price of three dollars 
per thousand feet, and then cut, remove and manufacture the timber 
on the Philips and Malpass tracts, and sell the same to the best of its 
ability, and in the event there was a profit from said operation over and 
above the expenses incident to the cutting, manufacture and marketing 
of said timber, and the basie price of three dollars per thousand feet, 
such net profits should be divided equally between the parties? 
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Answer: Yes, by consent. 

2. If so, was there a breach of said contract on the part of the de- 
fendant, as alleged in the complaint? Answer: Yes. 

3. If so, what amount are the plaintiffs entitled to recover of the 
defendant for lumber not paid for, or profits received and not accounted 
for under said contract, if anything? Answer: $800.” 

From judgment on the verdict, both plaintiffs and defendant appealed 
to the Supreme Court. 


Geo. R. Ward, R. D. Johnson and Stevens & Beasley for plaintiffs. 
Langston, Allen & Taylor for defendant. 


Per CurtamM. Under the contract between the parties, as found by 
the jury, plaintiffs are entitled to recover for the timber sold and con- 
veyed by them to defendant, three dollars per thousand feet; and also, 
one-half the profit, if any, resulting from the manufacture of said tim- 
ber, and its sale by defendant. It was agreed that defendant should sell 
said lumber to the “best of its ability.” It is not contended by plaintiff 
that defendant failed to exercise good judgment in the sale of the lumber, 
or that it failed to get the best market price for the same. 

There was conflict in the evidence tending to show the number of feet 
of timber cut and manufactured by defendant; it was admitted that 
defendant has paid to plaintiff on account of said timber the sum of 
four thousand dollars; under the instructions of the court, the jury has 
found that plaintiffs are entitled to recover the additional sum of $800 
for stumpage. 

There was no evidence tending to show that defendant made any profit 
by cutting and manufacturing the timber, or by the sale of the lumber. 
The evidence tended to show a loss on the operation because of the 
price at which the lumber was sold. The burden was on plaintiff to 
show that the lumber was sold at a profit. There was no error in the 
instruction that plaintiffs were not entitled to recover any sum as their 
share under the contract in profits. It is immaterial that. other sawmill 
operators made a profit on lumber manufactured and sold by them 
during the years 1924 and 1925. Im this action, in the absence of evi- 
dence tending to show bad faith on the part of defendant, it is liable 
only for profits made, and not for profits which it might have made. 

Defendant cannot complain that after the evidence had been intro- 
duced, plaintiffs consented that the jury find-that the contract between 
them and defendant was as alleged in the answer, and not as alleged in 
the complaint. The evidence tending to sustain plaintiff’s contention 
that under this contract it was entitled to recover in this action, was 
properly submitted to the jury. 

We find no error in either appeal. The judgment is affirmed. 

No error. 
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©. M. KROUSE vy. NORFOLK SOUTHERN RAILWAY COMPANY. 
(Filed 9 October, 1929.) 


Negligence D c—Where evidence shows contributory negligence barring 
recovery nonsuit is proper. 


Where the evidence offered by the plaintiff shows contributory negli- 
gence barring his right to recover a nonsuit is proper. 


Apprat by plaintiff from Daniels, J., at March Term, 1929, of Pirr. 
Affirmed. 

Action to recover damages for personal injuries resulting from a 
collision, on a public crossing, between an automobile driven by plaintiff 
and defendant’s train. | 

From judgment dismissing the action as upon nonsuit, plaintiff ap- 
pealed to the Supreme Court. 


W. C. Gorham and Julius Brown for plainteff. 
I’. G. James & Son for defendant. 


Per Curtam. Conceding that the evidence offered by the plaintiff 
tended to show that defendant was negligent as alleged in the complaint, 
this evidence also showed that plaintiff contributed to his injuries by 
his own negligence. There is no error in the judgment dismissing the 
action as upon nonsuit. Bailey v. R. R., 196 N. C., 515, 146 S. E., 135. 

Affirmed. 





C. D. HEATH v. NORFOLK SOUTHERN RAILROAD COMPANY. 
(Filed 16 October, 1929.) 


1. Railroads D g—1n action to recover for negligent fire the burden is on 
plaintiff to show railroad caused fire and on it to show due care. 
In order for the plaintiff to recover damages from a railroad company 
for setting fire to his barn off the right of way by sparks from the de- 
fendant’s locomotive, the burden is on the plaintiff to show that the fire 
was caused by sparks from the locomotive, and then on the railroad com- 
pany to show that its engine was properly equipped and operated, and 
upon supporting evidence the issue of negligence is for the jury, and the 
defendant’s motion as of nonsuit is properly denied. 


2. Same—The setting afire of a barn by sparks from locomotive is some 
evidence of negligence of railroad. 

Where there is evidence that plaintiff’s barn off the right of way of the 

defendant railroad company was set afire by sparks from the defendant’s 
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locomotive shifting nearby, it is some evidence that the locomotive emit- 
ting the sparks was in a defective condition or that it was improperly 
operated. 

3. Same—Evidence in this case held sufficient on issue of railroad’s neg- 
ligence in setting fire to property. 

Evidence that the defendant railroad company’s locomotive was shifting 
cars near the property of the plaintiff, throwing off heavy smoke with 
live sparks that were carried by the wind to the plaintifi’s barn, off the 
right of way, and that soon thereafter the barn caught fire and was de- 
stroyed, and that there was at the time no fire on the plaintiff’s premises 
which could have started the conflagration, is sufficient to be submitted 
to the jury upon the defendant’s actionable negligence. 


4, Same—Evidence that same locomotive emitted sparks night before fire 
is competent as to its defective condition. 


Where there is evidence tending to show that defendiant’s locomotive 
was throwing off heavy smoke with live sparks which caused the fire in 
suit, testimony that the same locomotive on the night previous was emit- 
ting smoke and live sparks is competent upon the question of the defective 
condition of the locomotive on the issue of defendant’s negligence in this 
respect. 


Civiz action, before Daniels, J., at May Term, 1929, of Craven. 

Plaintiff owned a tract of land upon which was situated his dwelling, 
a tobaeco barn and packhouse within which there were stored hay, 
fodder, corn and fertilizer. The packhouse is about 104 feet from the 
railroad track and not upon the right of way. The evidence tended to 
show that on 6 March, 1928, a freight train owned and operated by the 
defendant was traveling east and stopped for the purpose of taking 
water and shifting cars near plaintiff’s property. The train arrived 
about four o’clock in the afternoon and remained from fifteen to thirty 
minutes. While the train was shifting the engine emitted large quan- 
tities of smoke, which was driven by a northeast wind over and across 
the packhouse of plaintiff. 

There was further testimony from a witness for plaintiff who stated 
that he was driving along the county road while the train was shifting 
near plaintiffi’s property, and that the train seemed to be overloaded 
and that “every now and then the engine spit.” Witness further stated: 
“The engine was throwing out hot cinders because I put my coat over 
my neck to keep the cinders from burning me, because it did burn my 
mule.” 

Plaintiff also offered the testimony of a witness who stated that on 
the day before, to wit, on 5 March, he saw the same engine of defendant, 
which was alleged to have set fire to plaintiff’s property, emitting live 
sparks, and that some of these sparks fell on him and burned him on 
the neck. There was testimony that there had been no fire in plaintiff’s 
home near the packhouse or any fire around the packhouse before the fire 
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was discovered. The train left shortly after four o’clock. There was 
testimony that between five and six o’clock fire was discovered on the 
packhouse next to the railroad track. The packhouse and its contents 
were destroyed according to the evidence of plaintiff, and he instituted 
this action for damages. 

The defendant denied that its engine had emitted live sparks while 
shifting near plaintiff’s property and offered strong proof to the effect 
that the engine was properly equipped with a spark arrester of the type 
approved and in general use, and that the engineer was thoroughly ex- 
perienced and competent, and that the train was operated in a careful 
manner. 

The jury answered the issue in favor of plaintiff and awarded dam- 
ages in the sum of $1,200. 

From judgment upon the verdict the defendant appealed. 


D. iL. Ward and D. L. Ward, Jr., for plaunteff. 
Moore & Dunn for defendant. 


Brocprn, J. In cases of damage by fire, occasioned by the engine of 
a railroad company, there are ordinarily two questions to be determined 
in order to impose lability upon the defendant. 

1. Did the engine set out the fire that burned the property ? 

2. If so, did the fire originate through the neghgence of the de- 
fendaut ? 

The principle of law governing liability for fire catching off the right 
of way was thus stated in Moore v. R. R., 173 N. C., 311: “It is settled 
that if the plaintiff has introduced evidence sufficient in probative force 
to justify a jury in finding that the fire was caused by a spark from 
defendant’s engine, the issue should have been submitted, the weight of 
the evidence being a matter for the jury. In such case the defendant 1s 
called upon to prove that its engine was properly equipped and operated. 
If so equipped and operated, there is no neghgence or lability upon the 
part of defendant.” 

In the case at bar the trial judge, at the request of defendant, charged 
the jury as follows: “I charge you that under the law of North Caro- 
lina, if fire escapes from an engine in proper condition and having a 
proper spark arrester and operated in a careful way by a careful and 
competent engineer and the fire catches off the right of way, the de- 
fendant is not hable, for there is no negligence, and you should answer 
the first issue ‘No.’ ” 

The pertinent question standing at the threshold is whether there was 
sufficient evidence to be submitted to the jury upon the origin of the fire; 
that is to say, whether sparks from the defendant’s engine set fire to 
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plaintiff’s property. There was evidence that hot cinders were emitted 
from defendant’s engine at the time it was shifting near plaintifi’s 
property, burning a mule of a witness standing near the railroad, and 
that the witness was compelled to put his coat over his neck for pro- 
tection. There was evidence that the wind was blowing toward the 
plaintiff’s property and that large volumes of smoke were coming from 
the smokestack of the engine. There was further testimony that on the 
day before, the same engine was throwing sparks which burned the shirt 
and neck of a witness. There was also evidence that there was no fire 
about plaintiff’s dwelling or packhouse during the afterncon prior to the 
time the packhouse was burned. 

We are of the opinion that there was sufficient evidence to be sub- 
mitted to the jury on the question of the origin of the fire. Therefore, 
the motion for nonsuit was properly overruled. 

Upon the question of negligence, it has been held that if fire was 
caused by sparks from the engine, that of itself was some evidence of 
negligence either in the condition of the spark arrester or in the opera- 
tion of the engine. Reid v. R. R., 180 N. C., 511, 105 S. E., 169. 

The defendant earnestly insists that the evidence of the witness Cruel 
to the effect that the engine was throwing sparks the night before the 
plaintiff’s property was burned, was incompetent. The position of the 
defendant upon this point would be sound and effective if the record did 
not disclose that the same engine was involved. A witness for defendant 
testified: “The engine they claimed the barn was burned by was coming 
back toward New Bern; that was the same engine that went to Golds- 
boro the night before.” Another witness for defendant testified : “Engine 
No. 134 that came down from this direction on the evening of the 5th 
of March went to Goldsboro, and the same engine came back on the 
afternoon of the 6th.” 

The prevailing rule of law with reference to this aspect of the case is 
thus declared in Kerner v. R. R., 170 N. C., 94, 86 S. E., 998: “It is 
conceded that where a fatal fire has been set out from a designated or 
known engine, it is admissible to introduce evidence of other fires pre- 
viously set out by the same engine for the purpose of showing its de- 
fective condition, but the rule has never been extended so as to permit 
evidence of sparks emitted by some other engine at some other time and 
place.” 

No error. 


on 
Ho 
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In RE LAST WILL AND TESTAMENT OF THOMAS FRANCISCO 
BROCKWELL. 


(Filed 16 October, 1929.) 


1. Wills D i—Instruction in this caveat proceeding held not to be ex- 
pression of opinion by court as to validity of the will. 


Where the judge in his charge upon a caveat to a will uses the word 
“will” in referring to the paper-writing being propounded, it will not be 
held as an expression of the court upon the weight and credibility of the 
evidence contrary to the requirements of the statute when it appears from 
the context of the instruction that he was only referring to the writing 
itself, and must have been so understood by the jury. 


2. Wills D h—Caveators must show fraudulent substitution of sheets when 
relied on by them. 


Upon the trial of a caveat to a will where it is contended that one of 
the several sheets of the writing had been substituted for the original, the 
cayeators must show a fraudulent substitution, and they cannot prevail in 
this contention when there is no evidence thereof; and where it appears 
on appeal that the jury has accepted the evidence to the contrary under 
correct instructions, the judgment of the lower court sustaining the paper- 
writing as the will will be sustained. 


8. Appeal and Error J e—In this case held: error, if any, in the admis- 
sion of certain testimony was harmless. 


Testimony of a witness over appellant’s exception in explanation of 
matter elicited from him on cross-examination, with but little, if any, 
bearing upon the issue submitted, is not held for reversible error under 
the facts of this case. 


APPEAL by caveators from Harris, J., at second June Term, 1929, of 
Wake. No error. 

This is a proceeding for the probate in solemn form of a paper-writing 
propounded as the last will and testament of Thomas Franeisco Brock- 
well, deceased. The paper-writing had been probated in common form 
by the clerk of the Superior Court of Wake County. Upon the filing of 
a caveat to said probate, the proceeding was transferred to the civil issue 
docket of the Superior Court of said county, as provided by statute. 

The issue submitted to the jury was answered as follows: “Is the 
paper-writing offered in evidence and every part thereof the last will 
and testament of Thomas Francisco Brockwell? Answer: Yes. 

From judgment on the verdict, caveators appealed to the Supreme 
Court. 


W. B. Jones for propounders. 
W. FP. Evans, C. A. Douglass, R. L. McMillan and T. Lacy Williams 
for caveators. 
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Connor, J. An examination of the record in this appeal fails to 
disclose any error for which a new trial of the issue involved in this pro- 
ceeding should be granted. We do not, however, approve the form of the 
issue Submitted to the jury at the trial. 

A paper-writing propounded as the last will and testement of a de- 
ceased person is not necessarily offered in evidence. In this case, how- 
ever, the paper-writing was offered in evidence upon the contention that 
some of the sheets of paper constituting the will as propounded, were 
not attached to the last sheet, when the testator and the witnesses wrote 
their names on said sheet. Ordinarily the paper-writing should be 
described in the issue as “the paper-writing propounded as the last will 
and testament of the deceased.” 

There was evidence tending to show the execution by the deceased of 
the paper-writing propounded for probate as his last will and testament, 
in accordance with the requirements of the statute. C. S., 4131; this evi- 
dence was submitted to the jury under instructions of the court which are 
free from error. The reference by the court in the charge to the jury to 
the paper-writing as “the will,” could not have been understood by the 
jury as an expression by the court of its opinion that the paper-writing 
was the will of deceased. The context shows that the court in the use of 
the word “will” was referring to the paper-writing. 

The jury has found that the paper-writing consisting of sheets of 
paper attached to each other by clips or fasteners, such as are in ordi- 
nary use, and every part thereof, was executed by the deceased as his last 
will and testament. There was ample evidence to sustain this finding. 
Indeed, it may be doubted whether there was any evidence to the con- 
trary. There was certainly no evidence to support a suggestion that 
there had been a. fraudulent substitution of sheets of paper, before or 
after the deceased and the witnesses signed the last sheet. The testimony 
of the draftsman of the will—a lawyer of experience and of high char- 
acter—was accepted by the jury as conclusive upon this phase of the 
case, 

Conceding that there was evidence in support of the contentions of the 
caveators, sufficient to rebut the presumption to the contrary, (1) that 
the deceased, at the time he signed said paper-writing did not have suffi- 
cient mental capacity to make a will, or (2) that he signed said paper- 
writing because of undue influence, and that for either reason the said 
paper-writing is not his last will and testament, we find no error in the 
submission of these contentions to the jury at the trial. Under instruc- 
tions which we find free from error, the jury has found that the de- 
ceased, at the time he signed the paper-writing did have suificient mental 
capacity to make a will, and that he did not sign the same because of 
undue influence. 
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There was no prejudicial error in the refusal of the court to sustain 
objections of the caveators to the testimony of one of the propounders, a 
son of the deceased and a devisee under the will, with respect to the rela- 
tions between him and the deceased, his father. This testimony had 
little, if any, probative value as evidence upon the issue submitted to 
the jury; it was offered solely in explanation of matters elicited from 
the witness by the caveators on cross-examination. If it was error to 
overrule the objections of caveators, the error was harmless. 

We do not deem it necessary to discuss seriafim the assignments of 
error on this appeal. They present no questions which have not been 
repeatedly decided by this Court. The principles of law ordinarily appli- 
cable in a proceeding of this nature are so well settled by decisions of 
this Court, that these decisions need not be cited. 

The judgment in the proceeding is affirmed. There is 

No error. 





STATE y. REDMOND WILSON. 
(Filed 16 October, 1929.) 


Criminal Law B a—Defendant must prove defense of mental incapacity 
to commit crime to the satisfaction of the jury. 


Where the defense in the prosecution for a capital felony is mental dis- 
ability resulting from hereditary weakness and augmented by a syphilitic 
infection, the burden is on the defendant to establish his defense to the 
satisfaction of the jury. 


APPEAL by defendant from Grady, J., at May Term, 1929, of Penprr. 

Criminal prosecution tried upon an indictment charging the defendant 
with a capital felony. 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by electrocution. 

Defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 

George R. Ward, R. D. Johnson, Best & Moore and McCullen & 
McCullen for defendant. 


Sracy, C. J. There is evidence on behalf of the State tending to show 
that on 27 April, 1929, the prisoner, Redmond Wilson, a colored man, 
shot and killed Vess Wilson, his first cousin, under circumstances in- 
dicative of a mind fatally bent on mischief and a heart devoid of social 
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duties. The deceased was sitting in a chair, packing strawberries, under 
a pack shelter, in the edge of a field, when the prisoner, in broad open 
daylight, came within twenty-five yards, approaching from the rear, de- 
liberately placed his gun to his shoulder, took aim, and without warning 
shot the deceased in the back inflicting a mortal wound. It is suggested 
that the prisoner held a grudge against the deceased because the 
latter had upbraided him about three weeks before for approaches to his 
granddaughter. It was further in evidence that on the same morning, 
about three hours prior thereto, the prisoner had shot and wounded John 
Henry Wilson, a son of the deceased. 

The homicide is not denied. The defense interposed on. behalf of the 
prisoner was that of mental debility, resulting from hereditary weak- 
ness augmented by a syphilitic infection, which, it is alleged, amounted 
in the aggregate to irresponsibility or insanity. The evidence tending to 
support this plea was properly submitted to the jury, but was found to 
be unsatisfactory. S.v. Terry, 173 N. C., 761, 92S. E., 154. 

It is now well settled, by a long line of decisions, that, in this juris- 
diction, as well as in many others, in a criminal proseeucion, when in- 
sanity is interposed as a defense, the burden is on the defendant, who 
sets it up, to prove such insanity, not beyond a reasonable doubt, but to 
the satisfaction of the jury. S. v. Walker, 193 N. C., 489, 187 S. E., 
429; S.v. Jones, 191 N. C., 753, 133 S. E., 81, and cases there cited. 

After perusing the record with that degree of care which the case 
merits, we have found no error committed on the trial. The verdict and 
judgment will be upheld. 


No error. 





STATE v. MACON O’NEAL. 
(Filed 16 October, 1929.) 


1. Intoxicating Liquor B a—Constructive possession of intoxicating liquor 
is sufficient evidence of violation of Prohibition Statute. 

Constructive possession of intoxicating liquor is sufficient to take the 
case to the jury under an indictment for violating our prohibition law by 
receiving, possessing, transporting, selling intoxicating liquor, and having 
it on hand for the purpose of sale. 


2. Criminal Law I b—When prisoner is absent when verdict is rendered; 
and has not waived his right to be present, a new trial will be 
ordered. 

The returning into court by the jury of a verdict of guilty of violating 
our prohibition law, while the defendant is in prison, violates the defend- 
aut’s constitutional rights (Declaration of Rights, sec. 11), and in the 
absence of a proper waiver of this right a new trial will be ordered on 
appeal. 
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AppEaL by defendant from Cranmer, J., at March Term, 1929, of 
Wake. New trial. 

Macon O’Neal, Herbert O’Neal, and Vernon O’Neal were charged 
in one indictment with a violation of the prohibition law by receiving, 
possessing, transporting, selling, and having on hand intoxicating liquor 
for the purpose of sale. There was a general verdict of guilty as to 
all the defendants. From the judgment pronounced Macon O’Neal ap- 
pealed upon assigned error. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State, 
Charles U. Harris for defendant. 


Apams, J. There is at least some evidence that intoxicating liquor 
was found on premises used by the defendants; and for this reason, by 
virtue of the statutory direction that the prohibition act “shall be liber- 
ally construed to the end that the use of intoxicating liquor as a bever- 
age may be prevented,” the trial court committed no error in submitting 
to the jury the question of the defendant’s constructive possession of the 
prohibited article. S. v. Meyers, 190 N. C., 289; 8. v. Pierce, 192 N. C., 
766; 8S. v. Weston, ante, 25. 

But on another ground the defendant is entitled to a new trial. When 
the verdict was returned he was not in the courtroom, but was in prison, 
confined in close custody. Nor was his attorney present. “In all criminal 
prosecutions every man has the right to be informed of the accusation 
against him and to confront the accusers and witnesses with other testi- 
mony, and to have counsel for his defense, and not be compelled to give 
evidence against himself or to pay costs, jail fees, or necessary witness 
fees of the defense, unless found guilty.” Declaration of Rights, see. 11. 

In the application of this fundamental principle it has been held that 
in a capital felony the prisoner cannot waive his right to be present at 
any stage of the trial. Not only has he a right to be present; he must 
be present. S. v. Kelly, 97 N. C., 404; 8. v. Dry, 152 N. C., 813. In 
felonies less than capital the right to be present can be waived only by 
the defendant himself (S. v. Jenkins, 84 N. C., 813), but in misde- 
meanors the right may be waived by the defendant through his counsel 
with the consent of the court. S. v. Dry, supra; S. v. Cherry, 154 
N. C., 624. 

Imprisoned, the defendant could not be present when he was con- 
victed by the jury; and there is no suggestion that he waived his right 
by express consent, or failure to assert it in apt time, or by conduct incon- 
sistent with his right. He is not entitled to his discharge, but merely to a 
new trial. S. v. Jenkins, supra. 

New trial. 
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MRS. C. RR. TOWNSEND vy. J. C. HOLDERBY ef At. 
(Filed 16 October, 1920.) 


1. Husband and Wife F a—Wife may bring action for alienation of 
affections of husband without his joinder. 


An action brought by the wife against her husband’s step-father and 
brother for alienating his affection from her and causing his continuous 
separation is in tort and does not require the joinder of her husband 
therein, and is not a defect of parties. 

2. Husband and Wife E b—Burden of proof of alienation of affections of 
husband is on wife in her action therefor. 


In an action by a wife against the step-father and brother of her hus- 
band for alienating her husband’s affections, and causing him to continue 
to live apart from her, the burden is upon her to prove these matters when 
alleged by her and denied by the defendants. 


3. Same-——Evidence that defendants alienated the affections of plaintiff’s 
husband held insufficient in this case. 


Where in an action by a wife against the step-father and brother of her 
husband for the alienation of her husband’s affections, the evidence intro- 
duced by the wife fails to show any malice or ill-will of the defendants 
toward her or that the defendants did anything to alienate the affections 
of the husband or cause him to separate himself from her and continue to 
live apart from her, but tends to show that his separation was caused by 
a groundless delusion due to his mental condition, with further evidence 
that the husband lived with the defendants after the separation, is insuffi- 
cient to be submitted to the jury, and a nonsuit should be granted, the law 
not imputing any purpose to injure the plaintiff from the fact that the 
defendants allowed the husband to live with them after the separation. 


AppraL by defendants from Lyon, Emergency Judge, at April-May 
Special Term, 1929, of Prrr. Reversed. 

Action to recover damages caused by the wrongful and malicious 
alienation of the affections of plaintiff’s husband, resulting in his aban- 
donment of her. 

It is admitted that plaintiff and her husband are now living separate 
and apart from each other, and that they have so lived since 1924; 
defendants deny, however, that they or either of them caused such 
separation, or that they have prevented the return of plaintiff’s husband 
to her. 

It is admitted that when plaintiffs husband left his home in July, 
1924, he had a delusion, which was wholly without justification in fact, 
with respect to plaintiff’s fidelity to him, and that said delusion was due 
to the unfortunate mental condition of said husband. The evidence 
tended to show that said delusion has persisted, notwithstanding the 
assurances of friends and relatives that it was groundless. 
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Plaintiff and her husband were married in 1915. They lived together 
happily until the summer of 1924. During this time three children 
were born. Plaintiff’s husband was successful in business, and all the 
evidence was to the effect that he maintained a comfortable home for 
his wife and children, being at all times an affectionate husband and a 
devoted father. In the summer of 1924 he suffered a breakdown in his 
health, both physical and mental. Upon the advice of plaintiff and her 
relatives, he left his home in this State on 2 July, 1924, and went to 
Richmond, Va., where he entered a sanatorium for treatment. There 
was no evidence tending to show that defendants or cither of them 
advised with or counselled plaintifi’s husband with respect to his health 
or with respect to his leaving his home. Plaintiff testified that she 
urged her husband, after consultation with her father, to go to the sana- 
torium for treatment. She also testified that “the first estrangement 
that arose between me and my husband was for some reason other than 
conduct on the part of the Holderbys. I think the cause of the first 
estrangement between myself and my husband was due to financial 
reasons, or business transactions, in which neither of the Holderbys had 
anything whatever to do, that I know of. He never alluded to my being 
untrue to him until just before he went to the hospital. He accused me 
of infidelity after the birth of my baby.” She further testified, “I think 
all of the unfortunate occurrences related by me were due to the mental 
condition of my husband.” 

While plaintiff’s husband was in the sanatorium at Richmond, he 
communicated with defendants, J. C. Holderby, his step-father, and 
Murrill Holderby, his brother. At his request, one or both of them went 
to Richmond to see him. He returned to this State with them, and 
entered a hospital at Wilson, where the defendants then resided. He 
remained in this hospital for several weeks; while he was there de- 
fendants visited him frequently. When he left the hospital, he went 
to the home of defendants, Murrill Holderby and his wife, Lilhe 
Holderby. He remained in their home for some time and then went to 
a hospital at Battle Creek, Michigan. Since leaving that hospital, he 
has traveled widely throughout the United States, sometimes on business 
and sometimes visiting relatives. He now lives at Valdosta, Georgia, 
where he makes his home with defendants, Murrill Holderby and Lilhe 
Holderby. The defendant, J. C. Holderby, now lives at Mullins, S. C. 
Plaintiff’s husband has not lived with her since July, 1924. Plaintiff 
testified, “I think the beginning of the estrangement between my hus- 
band and myself was due to his mental condition. I think the defend- 
ants are the cause of his staying away. I do not think they caused his 
mental condition, but they are the cause of his not keeping well.” There 
was no evidence tending to show any conduct on the part of the defend- 
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ants, or of either of them, which supports plaintiff’s opinion that defend- 
ants have prevented the return of her husband to her, unless it be evi- 
dence to the effect that they have associated with him and permitted him 
to live in their home. 

After plaintiff’s husband left her in the summer of 1924 and after she 
had been informed that he justified his conduct toward her by charging 
that she had been unfaithful to him, she caused a warrant to be issued 
for his arrest on the charge that he had slandered her. He has not been 
arrested on this warrant. Upon learning of the issuance of the warrant, 
he left the State and has since remained out of the State for the purpose 
of avoiding arrest. Plaintiff thereafter instituted a proceeding under 
the laws of this State, for an allowance to be made out of her husband’s 
estate for her support. In this proceeding an order was made for such 
allowance and said order has been complied with. Plaintiff has received 
from her husband’s estate money and property for the support of herself 
and children, in accordance with said order. 

The issues submitted to the jury were answered in favor of the plain- 
tiff and against the defendants. 

From judgment on the verdict, that plaintiff recover of the defend- 
ants both compensatory and punitive damages as assessed by the jury, 
defendants appealed to the Supreme Court. 


Walter G. Sheppard and J. Paul Frizzell for plaintiff. 
L. W. Gaylord and Harding & Lee for defendants. 


Connor, J. Whatever may be the law in other jurisdictions, it is 
settled in this State by authoritative decisions of this Court, that a mar- 
ried woman, who has been abandoned by her husband, can maintain an 
action in her own name for a tort. Brown v. Brown, 121 N. C., 8, 
27 8S. E., 998. In that case it was held that a complaint in which the 
plaintiff alleged that the defendant had alienated the affections of her 
husband, and induced him to abandon her and to refuse to contribute 
anything to her support, was not demurrable on the ground that it ap- 
peared on the face of the complaint that there was a defect of parties for 
that plaintiff’s husband had not been joined with her as a party plaintiff. 
Upon an appeal from the judgment on the verdict in that case, 124 
N. C., 19, 32 S. E., 320, it was held that “before a parent can be held 
liable in damages for advising his married child to abandon his wife or 
her husband, the conduct of the parent should be alleged and proved to 
be malicious; that the wilful advice and action of the parent in such a 
case may not be necessarily malicious, for the parent may be deter- 
mined and persistent and obstinate in his purpose to cause the separa- 
tion and yet be entirely free from malice—in fact, have in view the 
highest good of his child.” This principle is applicable rot only when 
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the defendant in an action for alienation of affection is the parent of the 
plaintiff’s husband or wife, as the case may be, but also where the de- 
fendant is a near relative of plaintiff’s husband or wife. Powell v. 
Benthall, 136 N. C., 145, 48 S. E., 598. In that case, it was held that 
the principle is applicable where defendants are the brother-in-law, and 
sister of plaintiff’s wife. See 30 C. J., p. 1131, and cases cited in sup- 
port of the text, which is as follows: 

“The rule permitting parents to advise their children in good faith 
apples when the special circumstances require it, in favor of other near 
relatives of plaintiff’s spouse, and in favor of such spouse’s guardian, 
but a defendant cannot claim any such protection where the evidence 
fails to disclose the necessary special circumstances.” 

In the instant case, defendants do not admit that they have caused 
plaintiff’s husband to separate himself from her, nor do they admit that 
they have caused him to live separate and apart from her, and upon such 
admissions rely upon the contention that their conduct was not wrongful 
and malicious. They deny the allegations in the complaint that they 
eaused the separation, or that they have caused its continuance. The 
burden was therefore on the plaintiff to prove the truth of her allega- 
tion with respect to these matters. Gross v. Gross, 70 W. Va., 317, 73 
S. E., 961, 39 L. R. A. CN. S.), 261. 

A eareful examination of all the evidence set out in the case on 
appeal fails to disclose any evidence tending to show conduct on the part 
of defendants, or of either of them, which was designed to, or which in 
fact did cause plaintifi’s husband to separate himself from her, or to 
continue to live separate and apart from her. The fact that he has 
lived with defendants, making his home from time to time with them, 
taken in connection with his admitted relationship to them, is not suffi- 
cient to show that defendants have alienated his affection from the 
plaintiff, or that they have caused him to continue to live separate and 
apart from her. The conduct of defendants with respect to plaintiff’s 
husband is altogether consistent with a purpose on their part to aid 
him; the Jaw will not impute a purpose to injure plaintiff, as she alleges. 
There was no evidence tending to show that either of the defendants 
have done any wrong to the plaintiff, or that either of them have any ill 
will or malice toward her. Plaintiff’s unfortunate situation was not 
caused by the defendants. All the evidence tends to show that it 1s 
eaused by the groundless delusion of her husband, due to his unfortunate 
mental condition. 

There was error in the refusal of the court to allow defendants’ motion 
for judgment as of nonsuit, at the close of the evidence. The action 
should be dismissed. To that end the judgment is 

Reversed. 
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STATE y. JIM BARBER. 
(Filed 16 October, 1929.) 


Homicide H c—lInstruction in this case held prejudicial error. 


Upon the trial for a homicide, where the evidence tends to show that 
another struck the blow resulting in death, aud that the defendant struck 
a blow which was not mortal, and the inference is not permissible from 
the evidence that they acted in concert, or that the two blows were struck 
at the same time, an instruction that is capable of the interpretation that 
if the other person struck the mortal blow the defendant would be guilty, 
is error prejudicial to the defendant entitling him to a new trial on appeal. 


AppraL by defendant from Daniels, J., at August Term, 1929, of 
Lenoir. New trial. 

James Barber and Rochelle Turnage were indicted for the murder of 
Simon Gray, the State not requesting a verdict for murder in the first 
degree. At the conclusion of the evidence the action was dismissed as to 
Turnage, but prosecuted as to Barber, against whom there was a verdict 
for murder in the second degree. 

Evidence for the State tended to establish the following cireum- 
stances: About § o’clock on the night of 3 August, 1929, the defendant 
in company with James Williams, Rochelle Turnage and Leslie Gray 
went to a tobacco barn where the deceased was curing tobacco. The 
deceased was lying on a bunk under the shelter. Turnags, who seemed 
to be drunk, shook him and the two began to fight each other. Each 
cursed the other, and the deceased got a bottle and hit Turnage in the 
forehead. Leslie Gray then ran away. While the deceased was bent 
over Turnage, who was on his knees, the defendant came up, stood 
behind the deceased, struck lim on the head with a truck round about 
three feet long and about the size of a man’s wrist or crm. The de- 
ceased fell trembling. The defendant refused to assist Bruce Croom in 
taking the deceased home, saying that he “could not handle him” and 
“eould not mess with him.” After saying he had “knocked hell’ out of 
him, the defendant remarked: “Let the damn son of a bitch stay there 
and they won’t know who did it.” 

There was evidence tending to show that Randolph Davis inflicted the 
mortal blow; that he had a grudge or ill feeling against the deceased, 
had made threats against him, and on Sunday afternoon preceding the 
killing at night, had got some shells and threatened his life. It was in 
evidence that after the homicide Davis admitted that he had struck the 
deceased; said he ought to have been killed, and asked Leslie Gray not 
to say who had hit the deceased. 

The defendant testified: He served sixty days on the roads, four 
or five years ago; that he raised tobacco on the place where this barn 
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stood; that he and Simon were together that morning curing tobacco; 
that he told Simon he would stay that night; that there was no feeling 
between them; that he came to the barn about 8 o’clock and told Simon 
that he would go get supper and come back; that the furnace could not 
be seen from where the witness Williams was sitting in the car; that the 
end of the shelter was boarded in; that when the car drove up.to the 
tobacco barn that night Turnage got out and went to the barn; that he, 
Barber, put a piece of wood in the furnace; that Turnage shook Simon, 
and that Simon cursed him; that Simon stooped to pick up something; 
that Turnage pushed him away, and that they ran into each other 
again; that Randolph Davis came up and struck him with a truck 
round. The defendant said that Simon had not done anything to him, 
and that they were on good terms; that Randolph Davis hit Simon twice 
and that Turnage then jumped up; that he told them to help him take 
him up, and they would not do it; that Randolph said that he hit him, 
that Turnage and Simon cursed each other. 
There was evidence that the defendant’s character was good. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Shaw & Jones for defendant. 


Apams, J. After the homicide had been committed Dr. Lee examined 
the body of the deceased. He found two wounds on the head: a lacera- 
tion from three and a half to five inches in length in a line from the 
right eye back toward the ear, the laceration extending to the bone, and 
a bruise over the left temple three or four mches long and two inches 
wide. The witness expressed the opinion that death was caused by a 
fracture of the skull and contusion of the brain resulting from a hek or 
blow, and that the laceration or incision could have caused the fracture 
at the base of the skull; that is, that the laceration could have produced 
death. There is other evidence which would sustain the conclusion that 
death resulted from the wound on the left temple. 

It is evident that neither of these wounds was inflicted by Turnage. 
There is evidence that both the defendant and Randolph Davis struck 
the deceased. James Williams testified that the wound on the left temple 
was inflicted by the defendant with a truck round; the defendant said 
that he did not use the round, but that Randolph Davis used it. The 
evidence would have warranted the jury in finding that the defendant 
made the wound on the left temple; that Randolph Davis made the other, 
and that the latter, and not the former, was mortal. That the defendant 
and Davis acted in concert or that the two wounds were simultaneous is 
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not a necessary deduction from the evidence. It is in these circum- 
stances that the defendant excepted to the following instructions: 

“Now, gentlemen, it is competent for the defendant to testify that 
somebody else actually did the killing or struck the blow from which the 
deceased died, in order to exonerate himself, if he can, and if the jury 
accepts his statement, “because 1f he never struck at all, somebody else 
did strike the blow which killed the deceased, then the defendant could 
not be guilty.” 

“Now, you are not trying Randolph Davis, you are trying the de- 
fendant, but as I say, if the evidence satisfies you that Randolph Davis 
is the man who struck the blow that killed the deceased, then you would 
have to find that the defendant was not guilty, if you believe the de- 
fendant himself did not strike.” 

The instructions, as they appear in the record, are susceptible of the 
construction that if Randolph Davis inflicted a mortal wound on the 
right side of the head and the defendant inflicted another wound which 
was not mortal, the defendant would be guilty merely because he struck 
the deceased, although there was no concert of action between them, and 
although there may have been an interval between the two blows. For 
this reason the defendant is entitled to a new trial. 

New trial. 





THE TOWN OIF AYDEN y. E. A. LANCASTER anp DOVIE E. LANCASTER, 
(Tiled 16 October, 1929.) 


1. Trial F a—Issues submitted to jury in this case held sufficient. 

Where the issues submitted to the jury on appeal from the clerk in con- 
demnation proceedings are sufficient in form and substance to present all 
phases of the controversy to the jury, they will not be held for error on 
appeal to the Supreme Court. 


2. Eminent Domain C d—~Measure of compensation for taking of lands. 


Where lands of the owner are taken by a town for an enlargement of 
its existing cemetery, compensation therefor should be awarded for the 
imarket value of the land appropriated and for the depreciation in value 
of other contiguous lands of the owner naturally and proximately resulting 
from the particular use to which the land taken is to be put, less the 
special benefits accruing therefrom. 


3. Eminent Domain C c—Number of cemetery lots land taken would 
make it competent evidence of injury to adjacent lands. 


Where a civil engineer has testified as to the area of the land petitioned 
by a city to be taken for an addition to its cemetery, it is but a matter of 
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ealculation as to how many cemetery lots of the usual size could be made 
therefrom, and testimony thereto is competent, taken with other evidence 
in the case, as to the damage to the value of other contiguous lands of the 
owner. 

4. Same—wUse to which remaining land could have been put except for 
condemnation is competent evidence of damage thereto. 

The evidence of the depreciation in value of the owner's lands con- 
tiguous to that taken in condemnation proceedings by a town as an addi- 
tion to its cemetery, it is competent for a civil engineer who has made a 
survey to testify from his own observations that the owner could have 
divided his land into lots along a certain extended street but for the con- 
demnation. 

5. Eminent Domain C b—Evidence of value of other land similar to that 
taken is competent. 

Where the opinion of a witness upon the value of land condemned by a 
town is based upon his knowledge of the yalue of lands situated nearby, 
the competency of the testimony depends upon the evidence introduced 
tending to show the value in the one place was sufficiently similar to that 
in the other, and the question is for the jury. 

6. Witnesses D d-—— When witness makes inconsistent statements the 
credibility of his testimony is for the jury. 

Where a witness has testified in condemnation proceedings by a town 
for an addition to its cemetery with reference to the damage the owner 
has sustained by its taking, and on cross-examination makes inconsistent 
answers as to the correct basis of his opinion, his testimony is for the 
jury upon the credibility of the witness. 

7. Eminent Domain D d—Judgment in condemnation proceedings should 
definitely describe property and set forth rights of petitioner therein. 

The judgment in condemnation proceedings by a town against private 
lands should describe the land appropriated with certainty and set forth 
the rights of the petitioner to the land and easement, and that upon the 
payment of the amount assessed the title of the petitioner shall become 
absolute. 


Appeat by plaintiff from Daniels, J., and a jury, at March Term, 
1929, of Pirr. Modified and affirmed. 

The petition sets forth the following land of defendant, Dovie E. 
Lancaster, to be condemned: ‘That your petitioner, the Town of Ayden, 
desires to enlarge its present cemetery, so as to take in the following 
described parcel of land, which is a part of the tract of land described in 
paragraph 3 of the petition, said parcel of land to be condemned, and 
used for cemetery purposes as follows: (Describing the land by metes 
and bounds) containing 1 1/5 acres, more or less. That your petitioner, 
the Town of Ayden, further desires to condemn for street purposes the 
following tract or parcel of land, being a strip of land 27 feet wide and 
66 feet in length running a straight line and connecting with Seminary 
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Avenue, making a continuation of the said Seminary Avenue from Rail- 
road Street to the cemetery and running a course S. 83 E.” (The evidence 
indicates that the street was 27 feet by 66214, feet, 41/100 of an acre.) 
This is a proceeding under C. S., 2792, brought before the clerk of the 
Superior Court of Pitt County to condemn 1 1/5 acres of land as an ad- 
dition to a cemetery, and 41/100 of an acre for street purposes in the 
town of Ayden. Commissioners were duly appointed by an order 
entered by the clerk, who awarded the owner, Dovie E. Lancaster, $900 
for the land condemned. Thereafter the respondent, defendants, filed 
exception to the report of the commissioners on the ground that the land 
condemned was worth more than $900. The exceptions filed by the 
respondent were overruled by the clerk and the report confirmed, where- 
upon the respondent excepted to the ruling of the clerk and appealed to 
the Superior Court in term for trial by jury. The cause was tried at 
March, 1929, Civil Term of Pitt Superior Court before his Honor, 
F, A. Daniels, and a jury. 

The issues submitted to the jury, and their answers thereto, were as 
follows: 

“1. What compensation is the respondent, Dovie E. Lancaster, entitled 
to recover of the petitioner, the Town of Ayden, on account of the taking 
of the land described in the petition for cemetery purposes? Answer: 
$653. 

2. What compensation is the respondent, Dovie E. Lancaster, entitled 
to recover of the petitioner, the Town of Ayden, for the injury and 
damages, if any, to her other land by reason of the taking of said land 
and establishing said cemetery thereon? Answer: $500. 

3. What compensation is the respondent, Dovie E. Lancaster, entitled 
to recover of the petitioner, the Town of Ayden, on account of the taking 
of the land described in the petition for street purposes? Answer: 
$418.40. 

4. What compensation is the respondent entitled to recover of the 
petitioner, the Town of Ayden, if any, for injury and damages, if any, 
to her remaining land by reason of the taking of the said land for said 
street, as set out in the petition? Answer: Nothing. 

5. What enhancement of value peculiar to her land and not in com- 
mon with the other landowners in the vicinity came to Mrs. Dovie E. 
Lancaster by reason of the taking and laying out of the street mentioned 
in the petition and exceptions? Answer: Nothing.” The total amount, 
including interest from date, $1,571.40. 

The court below rendered judgment on the verdict. Plaintiff, peti- 
tloner, made numerous exceptions and assignments of evrors and ap- 
pealed to the Supreme Court. 
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Harding & Lee and Pittman & Eure for plaintiff, petitroner. 
Julius Brown for defendants, respondents. 


Crarxson, J. This Court, in Town of Ayden v. Lancaster, 195 
N. C©., 297, held that in condemnation proceedings instituted by a town 
before the clerk of the Superior Court, to take lands for public municipal 
purposes, upon exception duly filed by the owner to the damages assessed 
by the commissioners and an appeal being taken to the Superior Court 
and a jury trial demanded on the issues raised by the exception, the 
landowner had a right to a jury trial in the Superior Court on the 
question of damages. 

The present appeal by plaintiff, petitioner, is for errors which it con- 
tends the court below committed when the questions of damages were 
tried by a jury in the Superior Court. We see no error in the issues 
submitted; they are “sufficient in form and substance to present all 
phases of the controversy between the parties.” Virginta-Carolina Joint 
Stock Land Bank v. The First and Citizens National. Bank of EBhza- 
beth City, ante, 526. The issues were premised on the law of this 
jurisdiction in condemnation proceedings. Goode v. Asheville, 193 
N.C., 134. 

The civil engincer who made the survey for respondents testified, 
without objection, that the land taken for cemetery purposes was one 
and 14/100 acres. “The size.of the lots of the old and new cemetery 1s 
twenty by twenty, that is twenty feet square,” and upon objection testi- 
fied that the land taken in the present action was between 90 and 100 
lots 20 by 20 feet. This was merely a simple question of arithmetic, 
taking into consideration the number of square feet in an acre that a 
civil engineer could easily calculate, and some evidence to indicate, no 
doubt, the damage to respondent’s other land in having constantly so 
many new graves dug contingent to it. R. R. v. Armfield, 167 N. C., 
464. The evidence did not elicit the selling price of the lots. 

In United States v. Chandler-Dunbar W. P. Co., 229 U. S., 51, 57 
L. Ed., 1063, it is said: “The value should be fixed as of the date of the 
proceedings and with reference to the loss the owner sustains, consider- 
ing the property in its condition and situation at the time it is taken and 
not as enhanced by the purpose for which it is taken.” Power Co. v. 
Hayes, 193 N. C., at p. 107. We think the evidence competent. 

Lurton, J., in United States v. Grizzard, 219 U. S., 180, 55 L. Ed., 
165, said: “Whenever there has been an actual physical taking of a 
part of a distinct tract of land, the compensation to be awarded includes 
not only the market value of that part of the tract appropriated, but the 
damage to the remainder resulting from that taking, embracing, of 
course, the injury due to the use to which the part appropriated is to be 
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devoted.” &. R. v. Manufacturing Co., 166 N. C., at p. 173; Power 
Co. v. Hayes, supra, p. 104. In condemnation proceedings the rule in 
regard to damages is fully set forth in Goode v. Asheville, supra, at p. 
136, as follows: “The measure of damages in such cases ‘is the differ- 
ence in value before and after taking, less the special benefits, and that 
increased value to the land enjoyed in common with others affected by 
the improvement is not a special benefit.’ Laneer v. Greenville, 174 
N. C., 311; Campbell v. Commissioners, 173 N. C., 500; Elks v. Com- 
missioners, 179 N. C., 241; Bost v. Cabarrus, 152 N. C., 5381; &. £&. v. 
Platt Land, 1383 N. C., 266. The Legislature has power to provide by 
statute that the damages accruing to the landowner can be reduced not 
only by special benefits received by the landowner, but by all benefits 
accruing to him ‘either special or in common with others.” Miller v. 
Asheville, 112 N. C., 768; Lanter v. Greenville, 174 N. C., 311. In 
Stamey v. Burnsville, 189 N. C., 39, the rule was thus declared: ‘It 
seems to be the general rule in this jurisdiction that the compensation 
which ought to be made, just compensation, under our general statute is 
such compensation after special benefits peculiar to the land are set off 
against damages.’” See C. §., 1721 and 1722. 

The civil engineer, witness for defendant, respondent, who had ex- 
perience in value-standards, testified that from his survey and personal 
observations, the lands immediately west of the new cemetery and south 
of it, are suitable lands for subdivision into building or residential prop- 
erty. This was not objected to. The witness was then asked “if the new 
part of the cemetery had not been taken from Mrs. Lancaster and the 
street marked Cemetery Road had been extended southwardly in the 
same direction, could there have been two tiers of lots laid off between 
that and Blount Street according to your survey and observation, as 
shown on the Forrest property? Petitioner objected; overruled and peti- 
tioner excepted. Certainly the road could be extended on through in a 
southern direction and lots could be laid off or not on the westerly side 
of Cemetery Road if it was extended, and on the eastern side also, and 
also on the eastern side of Blount Street.” 

From the location of this particular land, the whole piece being 
34 acres, the evidence indicates that it is in and adjacent: to the town 
“her land continues eastward beyond the corporate limits.” “AIl land 
taken is in corporate limits.” 

The witness indicated the method of subdivision, but did not put any 
value on the land. He only described the way the subdivision could be 
made and stated the facts. We can see no objection to this testimony. 

In 1 Elliott on Roads and Streets, 4th ed., sec. 295, it is said: “If the 
situation, quality and character of the property are such as to make it 
peculiarly adapted to a certain purpose and to give it an especial value 
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for that purpose, then damages should be assessed with reference to its 
adaptability to that purpose. . . . (Sec. 296) So, too, in a proper 
case, may its special value or adaptability to be made into city lots. Its 
availability for the purpose for which it is taken is to be considered 
likewise. But the evidence and consideration should not be confined to 
its value for such purpose, nor to the purpose to which the owner has 
actually applied it. The use or damage must not, however, be too 
remote, uncertain and speculative. . . . (Sec. 297) Incidental inju- 
ries stop short of remote, conjectural or speculative injuries, for the law 
does not attempt to furnish an absolutely complete indemnity to the 
landowner; it only undertakes to secure to him compensation for such 
injuries as are the natural and proximate result of the appropriation 
of the property to the particular public use.” Rouse v. Kinston, 188 
N.C., at p. 12; Milling Co. v. Highway Commassion, 190 N. C., 692. 

The price for which the 12 2/5 acres of land was sold to the Baptist 
Seminary, in proximity and similarity, and the price which defendant, 
respondent, paid for the 34 acres of land a few years prior, were at least 
permissible in corroboration. 

On both of these aspects, the court below instructed the jury: “This 
evidence has been admitted for your consideration in corroboration of 
the witness’ testimony as to the value he fixed upon these lands in Sep- 
tember, 1923, not as independent evidence of its value, but merely in 
corroboration of the witness’ statement, if it does corroborate him.” 

In DeLaney v. Henderson-Gilmer Co., 192 N. C., at p. 652, it is said: 
“Ordinarily the value of the property damaged is to be determined as 
of the time and place of its damage or injury. Proof of its value within 
a reasonable time under the circumstances of the particular case, before 
and after the injury is competent. Newsom v. Cothrane, 185 N. C., 
p. 161; 8 R. C. L., 487-8-9.” . 

The exception and assignment of error as to the testimony of the old 
man who had lived in the vicinity all his life and knew the land taken for 
cemetery and street purposes and its market value at the time it was 
taken and gave his reasons and the damage, this cannot be sustained 
because on cross-examination he answered both ways to the effect that 
he did and did not base the damage upon the price they were selling the 
cemetery lots for. This affected the credibility of the witness and the 
probative force given to such testimony was for the jury. Shell v. Rose- 
man, 155 N. C., 94; Shaw v. Handle Co., 188 N. C., 236. 

There are other assignments of error we do not think material to be 
considered, in reference to them we quote from Wigmore on Evidence, 
Vol. 1, 2 ed., p. 1136, part sec. 718: “Hence, the question arises how 
far an acquaintance with value standards in one place will suffice when 
the value in question is of a thing in another place. The witness’ com- 
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petency must here depend upon whether the conditions of value in the 
two places are sufficiently similar to render his knowledge of values in 
one place adequate for estimating them in the other. The application 
of this principle must depend on the circumstances of each case, and no 
further detailed rules can be laid down.” 

We do not think the assignment of error to portions of the charge of 
the court below can be sustained, yet no proper assignment of error was 
made. Rawls v. Lupton, 193 N. C., 428. From a careful reading of 
the charge we think the learned and painstaking judge in the court 
below gave succinctly the contentions, evidence and law applicable. The 
value testimony as to the property was conflicting, the probative force 
was for the jury. 

The judgment should describe the land taken with certainty and 
should set forth the rights of the plaintiff, petitioner, to the land and 
easement, and, upon payment of the damages assessed by the jury, title 
to become absolute. See C. S., 607-608; Beal v. R. #., 186 N. C., 298. 

There is no error in the trial. The judgment is 

Modified and affirmed. 
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NEW YORK INDEMNITY COMPANY v. CORPORATION COMMISSION 
OF NORTH CAROLINA, LIQUIDATING AGENT OF BANK OF BELHAVEN. 


(Filed 23 October, 1929.) 


1. Principal and Surety B c—Surety’s subrogated right against insolvent 
bank not subject to off-set by personal debt of sheriff. 


Where a bank has received from the sheriff of the county funds of the 
county for deposit, and thereafter the bank becomes insolvent, and a judg- 
inent has been obtained against the surety on the sheriffs bond for the 
sum deposited, which has been paid, the effect of the judgment is to sub- 
rogate the surety to the rights of the county to a pro rated share in the 
distribution of the assets of the bank, and the sheriff being insolvent, a 
personal debt of the sheriff to the bank cannot be used as an off-set to 
the right of the surety thereto. Coburn v. Carstarphen, 194 N. C., 368, 
cited and distinguished. 


2. Sheriffs D a—Sheriff is insurer of public funds collected by him. 


The liability of a sheriff for moneys he has collected for the county is 
that of insurer, the moneys so collected being regarded as held by the 
sheriff in trust for the county, and his liability for such funds can be 
discharged only by payment to the county under the provisions of the 
statute. 


AppEeaL by defendant from Nunn, J., at Chambers, Raleigh, N. C., 
13 September, 1929, of Waxr. Affirmed. 
Submission of controversy without action. C.S., 626. 
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The facts: T. C. Swindell was sheriff of Hyde County. He deposited 
in the Bank of Belhaven $1,522.12 in the name of T. C. Swindell, 
sheriff. The funds so deposited came into his hands as sheriff and as 
county funds which he must account for and which he was obliged to 
pay over to the county of Hyde. He also carried a personal account in 
the name of T. C. Swindell. He borrowed money personally from the 
Bank of Belhaven and also personally endorsed some notes. The Bank 
of Belhaven closed its doors on 16 March, 1927, and the Corporation 
Commission undertook its hquidation. At the time of its closing, there 
was on deposit In said bank the aforesaid $1,522.12 of county funds of 
the county of Hyde and deposited in the name of T, C. Swindell, sheriff. 
There was also a deposit of $9.99 in the name of T. C. Swindell. At 
that time T. C. Swindell was personally indebted to said bank in the 
amount of $800 represented by note signed by him and was personally 
indebted to said bank as an endorser on two other notes in the amount 
of $500 and $370.75, respectively. The plaintiff in this action was 
surety on the official bond of T. C. Swindell, sheriff. In a suit by the 
proper officials of the county against the plaintiff and T. C. Swindell, 
sheriff, judgment was entered discharging, for a consideration paid by 
plaintiff, the obhgation of said sheriff and of the plaintiff, his surety, to 
the said county and specifically subrogating the plaintiff to the rights 
of the said county in and to the deposit in the Bank of Belhaven car- 
ried in the name of T. C. Swindell, sheriff. Upon demand by the plain- 
tiff that depositors’ dividends be paid to it as the holder of the rights 
of the county of Hyde in said deposit, the Corporation Commission, 
liquidating agent, refused to make any such payment, but claimed a set- 
off because of the- personal indebtedness to the bank of T. C. Swindell. 
T. C. Swindell is insolvent. Upon suit being brought, judgment was 
entered in favor of the plaintiff, declaring the plaintiff entitled to regular 
depositors’ dividends on the deposit of $1,522.12 in the name of T. C. 
Swindell, sheriff, and from the judgment the defendant appealed. 


Smith & Joyner for plainirff. 
I. M. Batley for defendant. 


Crarxson, J. T. C. Swindell, sheriff of Hyde County, had on 
deposit in the Bank of Belhaven $1,522.12 in the name of T. C. Swin- 
dell, sheriff. The funds so deposited came into his hands as sheriff and 
as county funds which he must account for and which he was obligated 
to pay over to the county of Hyde. C.8., 4270, in part is as follows: 
“If any clerk of the Superior Court or any sheriff, treasurer, register 
of deeds or other public officer of any county or town of the State shall 
embezzle or wrongfully convert to his own use, or corruptly use, or shall 
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misapply for any purpose other than that for which the same are held, 
or shall fail to pay over and deliver to the proper persons entitled to 
receive the same when lawfully required so to do, any moneys, funds, 
securities or other property which such officer shall have received by 
virtue or color of his office in trust for any person or corporation, such 
officer shall be guilty of a felony.” 

The Bank of Belhaven became insolvent and its affairs are being 
liquidated by defendant, Corporation Commission. At the time of clos- 
ing its doors, T. C. Swindell, sheriff, as before mentioned, had on 
deposit $1,522.12. T. C. Swindell in his own name had on deposit 
$9.99. At the time T. C. Swindell was indebted to the bank in the sum 
of $800 on a note signed by him and as an endorser on two other notes, 
one for $500, and the other for $370.75, making a total of $1,670.75. 

In an action brought by proper officials, judgment was entered 
against the plaintiff as surety on T. C. Swindell’s bond as sheriff on 
payment of a certain sum and by the judgment plaintiff was subrogated 
to all the rights of the county in and to the deposit in the Bank of 
Belhaven of $1,522.12, in the name of T. C. Swindell, sheriff, and which 
the sheriff was obliged to pay to the county. 

It is contended by defendant, Corporation Commission of North Caro- 
lina, liquidating agent of the Bank of Belhaven, that it has the right to 
set-off the $1,522.12 in the name of T. C. Swindell, sheriff, and which 
the sheriff was obligated to pay to the county, against the personal in- 
debtedness of the sheriff of $1,670.75 due by him to the bank by note and 
as endorser. We cannot so hold. 

The sheriff, if he embezzled it or wrongfully converted it to his own 
use or corruptly used it or misapplied it for any purpose or failed to 
pay over and deliver it to the proper party, was guilty of a felony. In 
the present action the sheriff was obligated to pay it over to the county. 
This was a trust fund of the most inviolate kind—the fund of a public 
official. 

In Marshall v. Kemp, 190 N. C., at p. 493, it is said: “The liability 
of a public officer differs from that of a trustee or a bailee. The general 
rule is that an officer who enters into an obligation to account for money 
received by virtue of his office insures the safety of all funds received 
by him in his official capacity—insures, as Justice Rodman said, against 
loss by any means whatever, including such losses as arise from the act 
of God or the public enemy. Commussioners v. Clarke, 73 N. C., 255. 
In Havens v. Lathene, 75 N. C., 505, Chief Justice Pearson expressed 
the same opinion by saying that such officer is accountable as a debtor 
who can relieve himself only by payment. His liability is founded on 
public policy and the evil consequences which would follow from a. less 
rigid rule as well as on the language of his official bond.” 
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In Commissioners v. Clarke, supra, at p. 257, it is said: “It must not 
be inferred from this, however, that the money belongs to the sheriff, to 
be dealt with as his own, as a bank deals with its deposits, or otherwise 
than he is permitted by law.” 

This rigid rule that public officers are insurers does not ordinarily 
apply to trustees and bailees, unless made so by special contract. Sams 
v. Cochran, 188 N. C., 731; Marshall v. Kemp, supra. 

The principle as to set-offs is thus stated in 7 C. J., part sec. 357, pp. 
658-9: “In order to warrant a set-off it is of course necessary that the 
money deposited shall belong to the depositor, and hence the rule does 
not apply where the bank has knowledge that the moneys are held by the 
depositor in trust, in his capacity as a public official, or as agent, factor 
or broker.” See Wilbur v. Mortgage Loan Co., 149 S. E., 262 (S. C.). 

“A bank having notice that a deposit is held by one for the use of 
another, or as security for another, has only such right of set-off as is 
not inconsistent with the rights of the latter. United States v. Butter- 
worth-Judson Corp., 267 U. S., 387, 45 Sup. Ct. Rep., 338”; 50 A. L. R., 
633. See Davis v. Industrial Mfg. Co., 114 N. C., 321; Moore v. Bank, 
173 N. C., 180; Trust Co. v. Spencer, 193 N. C., 745. 

We think that Coburn v. Carstarphen, 194 N. C., 368, 55 A. L. R., 
819, is distinguishable from the present action. In the Coburn case it 
affirmatively appears that the treasurer, Carstarphen, was solvent; that 
as treasurer he was the insurer of the deposit. It was held in Commis- 
stoners v. Clarke, 73 N. C., 255, that the sheriff was lable although the 
money had been placed in an iron safe and stolen therefrom. The 
county was not protesting against the set-off, nor did it claim the deposit. 
Carstarphen, with the consent of the county, had a right to make the 
set-off. There was no misapplication unless done with a fraudulent 
intent. The county looked to the solvent treasurer for payment. The 
true situation, therefore, was that the loss was surely to fall upon the 
solvent treasurer and the solvent treasurer, by reason of his proposed 
payment of the deposit to the county, was the substantial and equitable 
owner of the deposit and of the right thereunder against the bank. 

In the present action the sheriff is insolvent. The county looked to 
this deposit, which was in the name of T. C. Swindell, sheriff, in his 
official capacity. It did not belong to him personally, but the county 
was the cestuz que trust and the beneficial owner. The sheriff being 
insolvent, action was brought by the county against him and plaintiff 
corporation. The action was on the sheriff’s bond for a settlement. The 
county in the adjustment with the plaintiff bondsman of what the insol- 
vent sheriff owed the county, this deposit in the sheriff’s name belonging 
to the county, was taken in consideration. The rights of the county as 
beneficial owner, in the settlement with plaintiff, was by the judgment 
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practically assigned to plaintiff or plaintiff was subrogated to the rights 
of the county, the beneficial owner. The bank has no claim against the 
county, and never did have; its claim was against T. C. Swindell per- 
sonally. The plaintiff is the equitable owner acquiring its rights from 
the county in this official’s deposit, hence there can be no set-off by the 
defendant, liquidating agent. Equitable principles depend on the facts 
of the particular case. 

The judgment of the court below is 

Affirmed. 





L. L. KING v. COMMERCIAL CASUALTY INSURANCE COMPANY, 
(Filed 23 October, 1929.) 


Insurance R b—In this case held: directed verdict on issue of accidental 
injury was proper in action on accident policy. 


Where the evidence of the plaintiff in his action to recover on a policy 
of accident insurance discloses that several years prior to the issuance of 
the policy he had been shot in the foot, the shot remaining in his foot 
without causing special pain or trouble, and that after the issuance of the 
policy he had accidentally sprained his ankle, which resulted in inflamma- 
tion and necessitated an operation for the removal of the shot, and finally 
made it necessary to amputate the foot, and there is no evidence that the 
operation necessitated the amputation: Held, a directed verdict on the 
issue of whether the injury was caused by accidental means was proper, 
though the burden was on the plaintiff to show that his injury was within 
the provisions of the policy. 


AppraL by defendant from Harris, J., at February Term, 1929, of 
New Hanover. No error. 

On 1 September, 1925, the defendant issued to the plaintiff an acci- 
dent insurance policy containing this clause: “This policy insures 
against the effects resulting directly and exclusively of all other causes, 
from bodily injury sustained during the life of this policy solely through 
external, violent and accidental means, suicide, sane or insane, not in- 
cluded.” 

The plaintiff brought suit on the policy and at the trial the following 
verdict was returned: 

1. Did the defendant issue to plaintiff policy No. CD-47164, as 
alleged in the complaint? Answer: Yes. 

2. Did the injury complained of result directly and exclusively of all 
other causes solely through external, violent and accidental means as 
provided in said policy? Answer: Yes. 
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3. What amount, if any, is plaintiff entitled to recover of the defend- 
ant? Answer: $1,200 and interest from 1 March, 1928. 

Judgment was rendered for the plaintiff from which the defendant 
appealed, assigning error. 


John A. Stevens and Bryan & Campbell for plaintiff. 
Rountree & Carr and M. G. James for defendant. 


Apams, J. The parties agreed that the first issue should be answered 
in the affirmative and that the third, if the plaintiff was entitled to 
recover, should be answered $1,200 with interest from 1 March, 1928. 
Whether the plaintiff was entitled to recover depended upon the answer 
to the second issue. 

As the defendant introduced no evidence the controversy turned almost 
entirely upon the testimony of the plaintiff. The facts are undisputed. 
In August, 1927, the plaintiff sprained his left ankle. It swelled and 
developed into “a kind of reddish purple.” In a few days it was ex- 
amined by a physician and was photographed by the aid of X-rays. The 
picture revealed a small shot imbedded in the foot just above the toe 
joint, caused, it was said, by the accidental discharge of a gun in 1909. 
The shot was removed, but the pain continued. The physician then re- 
opened the incision by which the shot had been removed and made an- 
other on the other side of the foot; and on the next day he made four 
or five incisions. On two subsequent occasions he removed portions of 
bone and afterwards amputated the foot. 

The specific question is whether the plaintifi’s injury resulted di- 
rectly and exclusively of all other causes solely through external, violent, 
and accidental means. The defendant contends, not that amputation 
resulting from the sprain alone would not have brought the injury 
within the terms of the policy, but that the injury resulted from a sur- 
gical operation for the removal of a shot on the side of the foot opposite 
the sprain and that it was not an effect resulting exclusively of all other 
causes from bodily injury sustained through external, violent, and acci- 
dental means; or if this position cannot be maintained that the second 
issue should have been submitted to the jury. The plaintiff contends, 
on the other hand, that it is immaterial whether blood poison was caused 
by the sprain or by the surgeon’s act in removing the shot. The trial 
judge adopted the plaintiff’s view of the law and instructed the jury, if 
they believed the evidence, to answer the second issue in the affirmative. 

We have discovered nothing in the plaintiff’s evidence from which the 
jury could reasonably infer that the condition of his foot was due to the 
imbedded shot or to the incision made for its removal. The shot had 
been there for several years and had never caused special pain or trouble. 
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This in effect, according to the evidence, was admitted by the defend- 
ant’s agent before the policy was issued. The entire defense seems to 
rest on the theory that infection resulted from the operation to remove 
the shot, but there is nothing in the testimony to support the theory—no 
sufficient evidence to this effect. The burden, of course, was on the 
plaintiff to show that his injury is covered by the terms of the policy; 
but there is abundant evidence to support this conclusion and none which 
18 sO inconsistent with it as to require a new trial for error in the 
Instruction on the second issue. If, however, infection followed the 
operation for the removal of the shot, it was not the natural or probable 
result of the plaintiff’s act. It was not a result which would ordinarily 
follow the act, but one attended with an unexpected and unusual result. 
Vance on Insurance, 566, sec. 232; 6 Cooley’s Briefs on Insurance, 
5234; Clay v. Insurance Co., 174 N. C., 642. 

Our view of the undisputed evidence precludes the necessity of con- 
sidering the interesting questions of law which under other conditions 
would have been controlling. We find 

No error. 





S. W. MORGAN anpb W. B. BLADES vy. BEAUFORT & WESTERN 
RAILROAD COMPANY ET AL. 


(Filed 28 October, 1929.) 


1. Actions E b—Party invoking process of court may not thereafter seek 
to nullify proceedings he has invoked. | 
Semble, where the plaintiff in a special proceeding to have the title to 
his lands registered under the provisions of the Torrens Act has signed 
the petition, he may not, after the court has proceeded with the cause, 
enter a special appearance for the purpose of nullifying she very process 
that he has invoked. 


2. Deeds and Conveyances E a—In this case petitioner could not attack 
Torrens Proceedings on ground that clerk did not sign jurat. 


Where the petitioner, to have his title to land registered under the pro- 
visions of the Torrens Act has signed an oath reciting that he has been 
duly sworn, he may not contend that the oath lacked validity under the 
requirement of C. S., 2884, upon the ground that the clerk of the court had 
not signed the jurat, and that in consequence the proceedings which fol- 
lowed were absolutely void, and thereafter, upon his own motion have 
them set aside. 


3. Appeal and Error J c—Where findings of fact do not appear of record 
it is presumed that court found facts supporting judgment. 


Where an agreement was signed by one purporting to be an attorney 
for petitioner in proceedings under the Torrens Act, and the Superior 
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Court has denied the motion of the petitioner to dismiss the action upon 
the ground of an invalid jurat apparently issued by the clerk, it will be 
presumed on appeal that the judge below made sufficient findings of fact 
to sustain his action in denying the petitioner’s motion to dismiss the pro- 
ceedings, and the petitioner may not sustain his averment that the attor- 
ney was not authorized by him to so act, there being no finding to support 
his contention. 


Civit action, before Daniels, J., at July Term, 1929, of Carrerer. 

This is a special proceeding instituted by the plaintiffs in the Superior 
Court of Carteret County for the purpose of having title to the lands 
described in the petition certified and registered under the statute com- 
monly known as the Torrens Act. The petition was signed by both 
plaintiffs as petitioners on 16 July, 1925, and by Julius F. Duncan, 
attorney, Beautfort, N. C. The verification of the petition is as follows: 
“North Carolina, Carteret County: W. B. Blades and Sam W. Morgan, 
each being duly sworn, deposes and says, each for himself that he has 
read the foregoing petition; that the same is true to his own knowledge, 
except as to matters therein stated upon information and belief, and as to 
those matters he believes it to be true. Sam W. Morgan, W. B. Blades. 

“Sworn to and subscribed before me, this 17 July, A. D. 1925. 
aainae suas scien , Clerk Superior Court.” 

It appears that the clerk did not sign the verification or jurat. There- 
after, on 21 September, notice of publication was duly issued by the 
clerk as required by statute. All parties filed answers. On 25 Novem- 
ber the proceeding was referred to the examiner of titles. On 14 May, 
1928, an order of survey was made in the cause. On 9 May, 1928, the 
examiner made a preliminary report, together with an abstract of title 
to lands set out in the petition. The preliminary report refers to sundry 
hearings before the examiner and refers to an agreement entered into by 
the attorneys of record for the parties to the effect that “all titles be 
merged.” The agreement of 15 July, 1927, was signed by the attorney 
of record for petitioners, Morgan and Blades. This agreement, upon 
its face, purports to adjust the differences between the parties by di- 
viding the various tracts of land in accordance with the plan set out in 
the agreement. Thereafter on 2 February, 1929, the petitioner, Morgan, 
having employed other counsel, entered a special appearance for the pur- 
pose of “an arrest of judgment and for dismissal of the action as to the 
said S. W. Morgan . . . for that the proceedings . . . are 
void and of no effect . . . in that the original petition was not 
sworn to by each of the petitioners or either of them ard did not contain 
a full description of the land,” ete. 

The said S. W. Morgan moves for dismissal of said action on the 
further ground that he has never employed an attorney in said proceed- 
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ing and never authorized any one to act for him in said proceedings in 
filing said petition or making any agreement pertaining thereto, ete. 

The clerk of the Superior Court denied the motion and the petitioner, 
Morgan, appealed to the judge. Judge Daniels heard the appeal and 
denied the motion. No facts were found by the trial judge. From such 
judgment the petitioner, Morgan, appealed. 


Albert L. Cox and BH. H. Gorham for movant, 8S. W. Morgan. 

G. W. Duncan for Perry heirs. 

W. B. Rodman, Moore & Dunn and MacLean & Rodman for Railroad 
Company, appellee. 

Julius F. Duncan for Blades, and record attorney in the proceeding 
for Blades and Morgan. 


Broapren, J. In a Torrens proceeding, after publication and ‘public 
hearings before the examiner, and after an agreement has been entered 
into by counsel of record for petitioner, can one of the petitioners enter 
a special appearance to dismiss the proceeding upon the ground that 
the jurat of the clerk did not appear upon the original petition? 

At the outset it must be observed that no decision has been called to 
our attention which permits a petitioner or person invoking the process 
of a court in his own behalf, and after the court has proceeded with 
the cause, to enter a special appearance for the purpose of nullifying the 
very process which the petitioner has invoked. Such a legal position, 
upon its face, would appear to be illogical and contrary to the practice. 
The petitioner, however, asserts that the proceeding is void by reason of 
failure of the clerk to attach a jurat to the original petition. Hence if 
the petition is void, the court acquired no jurisdiction, and neither the 
parties nor the land are in court for any purpose. C. 8., 2384, requires 
that “the petition shall be signed and sworn to by each petitioner.” In 
the case at bar the petition was signed by both petitioners and by the 
attorney of record. In addition thereto, the oath was signed by both peti- 
tioners. The oath recites that “W. B. Blades and S. W. Morgan, each 
being duly sworn, deposes and says, each for himself,” etc. It is obvious 
that when the petitioner, S. W. Morgan, signed this oath ir was a solemn 
declaration on his part that he was sworn even though the clerk failed to 
sign the jurat. If the record did not clearly disclose that the petitioner, 
Morgan, by actually signing the oath, asserted that he was duly sworn, 
a different question might be presented. Furthermore, i: appears that 
an agreement was made and duly signed by counsel representing the 
parties of record, adjusting the differences involved in the proceeding. 
This agreement was filed by attorneys on 15 July, 1927, practically two 
years after the petition had been filed. While the moving petitioner 
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alleges that his original counsel of record had no authority to represent 
him in the proceeding, yet no evidence is offered to that effect, and there 
is no finding by the clerk or the trial judge in support of the allegation. 
If such findings were necessary, nothing else appearing, it is to be 
assumed that the trial judge found facts warranting the judgment deny- 
ing the motion for dismissal. 

We find no error of law upon the face of the record and the judgment is 

Affirmed. 





STATE vy. CHESTER WADE. 
(Filed 28 October, 1929.) 


Seduction B a—Statement of prosecutrix to physician held not privileged 
communication under the facts of this case, 


Upon the trial under an indictment for the seduction of an innocent and 
virtuous woman, C. S., 4339, a statement by the prosecutrix to a physician, 
whom she had consulted, tending to show that she was not innocent or 
virtuous at the time of the alleged seduction, does not fall within the prin- 
ciple of a privileged communication between physician and patient when 
made by her after this relationship has ceased, C. 8., 1798, and its rejec- 
tion as evidence by the court is reversible error to the defendant’s preju- 
dice, entitling him to a new trial. 


AppEau by defendant from Cranmer, J., at January Term, 1929, of 
Hoxe. New trial. 

Indictment for the seduction of an innocent and virtuous woman, 
C. S., 4839. There was a verdict of guilty. From judgment on the 
verdict, defendant appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-Gneral Nash for 
the State. 
W. H. Cox and J. W. Currie for defendant. 


Connor, J. Evidence offered by the State on the trial of this action 
tended to show that at the time she was seduced by the defendant, as 
contended by the State, the prosecutrix was an innocent and virtuous 
woman. 

There was evidence for the defendant in sharp conflict with the State’s 
evidence with respect to this essential element of the crime charged in 
the indictment. C.S., 4339. S. v. Crook, 189 N. C., 545, 127 8. E., 579. 
This evidence was the testimony of several young men who each testified 
to acts on the part of the prosecutrix, which she had denied on her 
cross-examination by counsel for the defendant. They testified that 
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these acts had occurred prior to the time when the State contended that 
the prosecutrix was seduced by the defendant. The credibility of these 
witnesses was sharply attacked by the State on their cross-examination 
by the solicitor. 

In support of his denial of the contention of the State that the prose- 
cutrix was an innocent and virtuous woman at the time she testified that 
she was seduced by him, defendant offered the testimony of Dr. A. C. 
Bethune, a physician, with respect to a statement made to him by the 
prosecutrix as to the paternity of her unborn child. ‘This testimony 
upon objection by the State, was excluded on the ground, apparently, 
that the communication of the prosecutrix to the witness was privileged 
under the statute. C.8., 1798. 

The witness testified, however, that the statement was made to him 
after the relationship of physician and patient between them had ter- 
minated. The statement was not made to enable the witness to prescribe 
for the prosecutrix; it was made after he had advised her that he could 
render her no professional service with respect to her condition. The 
statement was not privileged under the statute. The testimony was com- 
petent as evidence for the defendant; its exclusion was, we think, preju- 
dicial error, for which the defendant is entitled to a new trial. 

There are other assignments of error on this appeal, which counsel 
for defendant earnestly contend should be sustained. It is needless for 
us to pass on these assignments, as there must be a 

New trial. 





E. V. HOWELL, AGEnt, y. W. S. ROBERSON, L. D. PENDERGRAFT anp 
W. A. LLOYD. 


(Filed 23 October, 1929.) 


1. Homestead D a—Agreement in note of waiver of homestead is not 
enforceable. 


A promise on the face of a note to waive the homesteadl exemption and 
to pay attorneys’ fees in its collection is not enforceable in this State. 


2. Bills and notes D b-—Those who sign note as makers may not show 
different liability as against holder. 


An endorser of a note is one who writes his name on the back thereof, 
C. 8., 3044, and one who writes his name, with others, on the face thereof 
after the written obligation to pay, is prima facie regarcled as a maker, 
and he may not show a different liability as against the holder or payee 
acquiring without notice, but may show primary and secondary liability 
as against the other signers of the instrument by sufficient competent evi- 
dence. C. 8., 2977, 3041. 
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Aprprat by L. D. Pendergraft from Cranmer, J., at August Term, 
1929, of Orancre. Affirmed. 


Gattis & Gattes for W. A. Lloyd. 
R. O. Everett for L. D. Pendergraft. 


CuarKson, J. The plaintiff, E. V. Howell, agent, instituted this 
action against the defendants to recover upon a note executed by the de- 
fendants in his favor, as follows: 


$1,500.00. Chapel Hill, N. C., 12/13/1926. 
Six months after date ........ promise to pay to E. V. Howell, agent, or 


order, without offset, fifteen hundred dollars, negotiable at the Bank of 
Chapel Hill, N. C. 

“For value received, and we, the makers and endorsers hereby waive 
our benefit to the homestead exemption as to this debt, and agree to con- 
tinue and remain bound for the payment of this note and all interest 
thereon, notwithstanding any extension of time granted to the principal, 
and also waive presentment, demand, protest and notice of same, and 
agree to pay ten per centum attorneys’ fees if collected by law. 


No. 1500. W. 8S. Roserson, 
Due 6/13/27 W. A. Luoyp, 
P.O. L. D. Penpercrart.” 


It may be noted that the waiver of homestead in the manner set forth 
in the above note is contrary to the law in this jurisdiction and also the 
allowance of attorneys’ fees. 

The contention of Pendergraft was to the effect that he was lable to 
W. 8S. Roberson, but secondarily to W. A. Lloyd. The contention of 
Lloyd was to the effect that Pendergraft and himself “signed the in- 
strument sued on as makers thereof for the accommodation of the de- 
fendant, W. S. Roberson, and it is alleged that the defendant, Pender- 
graft, and this defendant are sureties upon the said note and are jointly 
and severally liable thereon.” 

It will be seen from the language of the note “any extension of time 
granted to the principal” would imply that the other makers were 
sureties. 

Pendergraft contends that he is an accommodation endorser and 
secondarily hable to his codefendant, Lloyd, in the order in which their 
names appear on the face of the note, there being no evidence to vary 
the priority. We cannot so hold. 

Under the law in this jurisdiction, all three who signed the note were 
joint makers and may be so held by the payee or holder of the note. 
C. S., 2977, 3041. As among themselves, they may ordinarily show by 
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parol their respective liability to each other on the note. Co-principals 
and co-sureties are presumed to assume equal liability, but this presump- 
tion may be rebutted by parol evidence. Smith v. Carr, 128 N. C., 150; 
Carr v. Smith, 129 N. C., 232; Lancaster v. Stanfield, 191 N. C., at p. 
343; Trust Co. v. Boykin, 192 N. C., 262; State Prison v. Bonding Co., 
192 N. C., 891. See Busbee v. Creech, 192 N. C., 499. In the present 
action the defendant, Pendergraft, attempted to show that he was second- 
arily liable to Lloyd. We do not think the evidence sufficient to estab- 
lish this fact. There was no evidence sufficient to show either an implied 
or express agreement with Lloyd that Pendergraft should be lable 
secondarily to him. 

The assignment of error made by Pendergraft: “For that his Honor 
sustained defendant Lloyd’s motion to grant judgment as of nonsuit as 
to defendant Pendergraft, at the close of defendant Pendergraft’s evi- 
dence.” This cannot be sustained. Lloyd and Pendergraft were both 
prima facie makers. Pendergraft was not an endorser cf the note; he 
did not put his name on the back of the note. C. S., 3044, 3049. In 
this jurisdiction it is well settled that a person placing h:s name on the 
back of a note is, nothing else appearing, an endorser and liable on the 
note only as endorser. Dillard v. Mercantile Co., 190 N. C., 225. A 
person placing his name on the face of a note is, nothing else appearing, 


a maker and lable on the note as such. The judgment below is 
Affirmed. 





J. H. PITMAN et at. vy. FRED HUNT et vx. 
(Filed 23 October, 1929.) 


1. Evidence D b—Testimony in this case held not to be incompetent as 
communication with decedent. 


Where some of the witnesses in an action in ejectment are not interested 
in the event, their testimony does not fall within the intent and meaning 
of the statute, C. S., 1795, disqualifying a party interested in the event 
from testifying as a witness in his own behalf as to transactions or com- 
munications with a decedent, and the exclusion of their testimony tending 
to show the tenancy of a decedent under whom one defendant claims as 
adverse possessor, is reversible error entitling the plaintiff to a new trial. 


2. Adverse Possession A f—Tenant may not dispute landlord's title dur- 
ing tenancy or until surrender of possession. 


Where the relation of landlord and tenant exists, the tenant will not be 
permitted to dispute the landlord’s title, either by setting up an adverse 
claim to the property or by undertaking to show title in a third person, 
during the continuance of the tenancy, or without first surrendering the 
possession to the landlord. 
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3. Same—Possession of tenant is deemed possession of landlord. 


Where a tenant on land takes possession under the title of the landlord, 
the possession of the tenant is deemed in law the possession of the land- 
lord, and in order for the tenant to acquire title by adverse possession he 
must show possession for twenty years after the termination of the ten- 
ancy under a written lease, or, where there is no written lease, from the 
payment of the last rent, and if the title is claimed under color, seven 
years sufficient possession must be shown, 


AppEaL by plaintiff from Cranmer, J., at April Term, 1929, of 
Ropeson, 

Civil action In ejectment. 

From a judgment of nonsuit entered on motion of defendants at the 
close of plaintiff’s evidence, the plaintiffs appeal, assigning error. 


McKinnon & Fuller for plaintiffs. 
Varser, Lawrence, Proctor & McIntyre for defendants. 


Stacy, C.J. There is evidence on behalf of plaintiffs tending to show 
that their ancestor and predecessor in title, H. F. Pitman, took a deed 
for the locus in quo on 22 June, 1878, and that the same was duly regis- 
tered 10 November, 1879. (The description may need to be aided by 
parol, but this the plaintiffs offered to do. Bissette v. Strickland, 191 
N. C., 260, 181 S. E., 655.) Thereafter, the said H. F. Pitman placed 
one Berry Oxendine in possession of the land as his tenant, and plain- 
tiffs offered to show that the said Berry Oxendine remained in posses- 
sion of said property, as tenant of plaintiffs and their ancestor, for ap- 
proximately forty years, when, by deed bearing date 19 March, 1927, he 
undertook to convey the same to the defendants. 

All evidence offered by plaintiffs tending to show that Berry Oxen- 
dine was first the tenant of their ancestor and later their own tenant 
was excluded, presumably upon the ground that it violated the meaning 
and spirit of C. 8., 1795, which disqualifies a party or person interested 
in the event, or a person from, through or under whom such a party or 
interested person derives his title or interest, from testifying as a witness 
in his own behalf, or in behalf of the party succeeding to his title or 
interest, against the executor, administrator or survivor of the deceased 
person, concerning a personal transaction or communication between the 
witness and the deceased, except where the executor, administrator or 
survivor, or person so deriving title, is examined in his own behalf, or 
the testimony of the deceased person is given in evidence concerning the 
same transaction or communication. Jn re Mann, 192 N. C., 248, 134 
S. E., 649. But without passing upon this question, which was discussed 
in Poole v. Russell, ante, 246, it appears that some of the witnesses 
were not interested in the event, and as to their testimony the statute 
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would have no application. We think there was error in excluding all 
the evidence tending to show the tenancy of Berry Oxendine, which 
entitles the plaintiffs to a new trial. 

It has been the uniform holding with us that where the relation of 
landlord and tenant exists, and the latter takes possession of premises 
under a lease from the former, the tenant will not be permitted to dis- 
pute the title of the landlord, either by setting up an adverse claim to 
the property or by undertaking to show that it rightfully belongs to a 
third person, during the continuance of such tenancy, or without first 
surrendering the premises to the landlord. Hobby v. Freeman, 183 
N. C., 240, 111 8S. E., 1; Lawrence v. Eller, 169 N. C., 211, 85 S. E., 
291. And it 1s provided by C. S., 433 that when the relation of land- 
lord and tenant has existed, the possession of the tenant is deemed the 
possession of the landlord, until the expiration of twenty years from the 
termination of the tenancy, or where there has been no written lease, 
until the expiration of twenty years from the time of the last payment 
of rent. Power Co. v. Taylor, 191 N. C., 329, 1381 8. E., 646. 

It may be well to add, also, that in actions between individual liti- 
gants, as here, when one claims title to land by adverse possession and 
shows such possession (1) for seven years under color, or (2) for twenty 
years without color, either showing is sufficient to establish title in this 
jurisdiction. Dill Corp. v. Downs, 195 N. C., 189, 141 8. E., 570; 
Power Co. v. Taylor, supra. 

Reversed. 





STATE v. ED. McKINNON anp TOM JOHNSCN. 
(Filed 23 October, 1929.) 


1. Homicide G a—Evidence of guilt of first degree murder held sufficient 
to be submitted to jury in this case. 


Circumstantial evidence that the deceased was killed with a stick iden- 
tified as that carried by one of the defendants; that at the time of the 
killing the deceased had large amounts of money on his person; that 
neither of the defendants had money immediately before, but had money 
thereafter on the night of the killing, with circumstances tending to show 
a division of the particular money of which the deceased was robbed, and 
the identity of the pocket-book of the deceased as that seen soon after the 
killing in the possession of one of the defendants, foot tracks of two per- 
sons, one identified as having been made by the boots of one of the defend- 
ants; that one of the defendants was seen talking to the deceased just 
before the killing, is held, with other circumstantial evidence in this case, 
sufficient to be submitted to the jury and to sustain a verdict of guilty as 
to both defendants of murder in the first degree, the one as the actual per- 
petrator of the crime and the other as aiding and abetting therein. 
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2. Criminal Law I j—Upon motion of nonsuit all evidence should be 
considered in light most favorable to the State. 

Upon defendant's motion as of nonsuit (C. 8., 4648), made after the 
close of the State’s evidence and renewed after the close of all the evi- 
dence, all the evidence which tends to prove the defendant’s guilt will be 
considered in the light most favorable to the State, and in this case held: 
the evidence, although circumstantial, raised more than a conjecture, 
scintilla or suspicion, and was sufficient to be submitted to the jury, the 
probative force being for them. 


3. Criminal Law G d—Etrror, if any, in the admission of certain testimony 
in this case cured by testimony of other witnesses to same effect. 
Where the identity of the defendant and the loss by the deceased of his 
pocket-book on the day of the crime have been established by the testi- 
mony of competent witnesses, incompetent testimony of another witness 
to these facts thus established is immaterial under the facts of this case, 
and the admission of the incompetent testimony is not held for reversible 
error, 
4. Criminal Law I g—Refusal of requests for instruction substantially 
given in charge is not crroneous, 
Where the requests for instruction by the defendant are substantially 
contained in the charge, the refusal of the trial court to give the particu- 
lar instructions requested will not be held for error. 


3. Same—lInadvertence in charge as to contentions of party should be 
called to the attention of the court in apt time. 

Where the judge in his charge to the jury inadvertently misstates a 
contention of the defendant in one particular, the inadvertence should be 
called to his attention before the jury retires, and under the circumstances 
of this case where the judge warned the jury not to be governed by his 
recollection, but by their own, the appelant’s assignment of error in this 
respect cannot be sustained. 


ww 


6. Criminal Law C a—One aiding and abetting commission of murder is 
guilty as principal. 

One who is present when another commits a capital felony with the 
knowledge of the other, and does some act to render aid in the perpetra- 
tion of the crime, is guilty of the offense as an aider therein, though he 
takes no direct share in its actual commission, and when present adyis- 
ing, instigating or encouraging the other to commit the crime, is guilty as 
an abetter therein. 


Apprat from Daniels, J., and a jury, at July Term, 1929, of Dupxry. 
No error. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State, 

D, M. Jolly for Ed. McKinnon. 

D. L. Carlton and Murray Allen for Tom Johnson. 


578 IN THE SUPREME COURT. [197 


STATE tt, MCKINNON. 

Crarkson, J. The defendants were convicted of the murder, in the 
first degree, of J. H. Boney, and sentenced by the court below to be elec- 
trocuted. The State’s evidence tended to prove that J. H. Boney was a 
strawberry grower, 66 years old, living near Tin City, in Duplin County. 
He had a great many negro strawberry pickers who came from nearby 
places to pick strawberries, among them the defendant, Ed. McKinnon. 
He furnished the pickers houses to live in. On Thursday, 25 April, 
1929, J. H. Boney was discovered dead about 11 o’clock at night, at the 
rear end of his pack-house or barn, about 25 yards back of his house, 
face down in a mud hole. No pocket-book was found on him. He had 
$6.60 in change in his pocket—two or three bills and some silver. “When 
found he had been dead about two or two and a half hours.” He was 
struck six times, first across the head and cut in the head about three 
and a half inches and struck.on the back and cut another avout three and 
a half inches on the back of the head; both jaws were struck on each 
side and he was struck on the neck and across the arm. There was not a 
whole bone in his head. The physician who examined ‘Aim said “the 
wounds were made with a blunt instrument~—a blunt smooth instrument, 
in my opinion. It could have been made with a stick like this,” the stick 
introduced in evidence found near the body with hair and blood stains 
on it. 

The evidence to connect two being present when the crime was com- 
mitted: About 30 feet from the body a stick was found where it was 
thrown in some dog fennel] which was holding it up, with Boney’s hair 
ou it and stains of blood. “Tracks led from the body in the direction of 
the stick, one with shoes and one with rubber boots, two men’s tracks. 
After passing the tracks led across the edge of the strawberry patch” to- 
wards the shanty where McKinnon stayed. Did not go with the path, 
“but went across the field four feet apart running side by side.” The 
boots admitted by McKinnon to be his. “put one boot in the track, and 
it fit as fine as you ever saw.” 

The evidence to connect Ed. McKinnon with the crime: Boney had a 
brown folding pocket-book, like one shown on the trial bought at the 
same store. On Wednesday before he was killed on Thursday night, he 
lost this pocket-book in the strawberry pateh where Ed. MeKinnon and 
the other negroes were picking berries at the time. It wes in evidence 
that McKinnon asked how much money was lost and was tald $800. The 
pocket-book was found by his son about 3 o'clock in the afternoon— 
an hour after it was lost. It contained about $800, mostly $20 and $10 
bills, and a peculiar gold coin. His son would haul the berries and give 
his father the money. Boney was seen by his son at 6 o’clock, about dark, 
50 or 75 yards from his house, on the evening he was killed, and had the 
pocket-book in his pocket with a stack of strawberry checks, when his 
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son went with others to the river, about three miles away, to fish. Some 
of the women pickers stayed in the barn, or pack-house, in the edge of the 
yard; they lived upstairs and the stables were underneath. About 200 
to 800 yards, almost directly behind the pack-house in the woods, Ed. 
McKinnon stayed in a shanty—two rooms. The women in one, men in the 
other. About 6 o’clock the evening Boney was killed, McKinnon was at 
Hall filling station with a stick in his right hand exactly lke the one 
which was found near the body, which when found had hair and blood 
stains on it. “I saw him as much as 2 or 3 times with that very stick.” He 
wore at the time overalls, rubber boots and wide-brim hat. Before that 
day he wore a wide-brim hat and a handkerchief around his neck, and 
the negroes called him “cow boy.” He was without money that evening; 
had lost his money and was going to borrow some from Boney, and was 
seen going in the direction of Boney’s house about 6 o’clock in his boots 
and overalls, Early next morning after the killing, witnesses testified: 
“Tracks led from the body in the direction of the stick, one with shoes 
and one with rubber boots—two men’s tracks. After passing the tracks 
led across the edge of the strawberry patch” towards the shanty where 
MeKinnon stayed. Did not go with the path, “but went across the field 
four fect apart running side by side.” The boots admitted by McKinnon 
to be his “put one boot in the track and it fit as fine as you ever saw.” 
The tracks were followed to within 75 or 100 yards of the shanty. Boney 
was knocked down in a mud hole. Rubber boots were found about twenty 
steps from where the path led out to the front of the shanty. The woods 
were back of the shanty and the boot tracks twenty steps from the woods. 
McKinnon was at the shanty when they were found and said he pulled 
them off and left them there as he dressed to go to the picture show the 
evening before. “TI turned a boot over with my foot and there was some 
red clay on it. It looked lke blood, but it was not blood, but pure red 
clay from off that hill’) McKinnon, on his return from the movie with 
the negro girls, about 11:30 o’clock that night, was at Boney’s and heard 
the tale of the crime, but did not go near the body, but went immediately 
to the shanty. Witnesses who slept in the shanty said that McKinnon 
eame in the night of the killing; “heard him burst the lateh from the 
door as he came in,” and said that Mr. Boney was dead; some one killed 
him; he did not know who did. “I believe I will leave,’ and he was 
advised not to do so. When he came in something was in his hand; 
“looked like a paper rolled up; it was brown.” Another witness said “It 
looked like a pocket-book and was the color of that one.’ He had a 
black pocket-book in his hand; “it was a long one and opened on one 
side; had no money in it.” McKinnon “had a splinter in his hand and 
fired it when he came in the house.” Search was made and no money or 
pocket-book was found in the house or on McKinnon, who was arrested 
early next morning. 
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A rural policeman testified that defendant, Tom Johnson, made a 
voluntary statement to him. “He said he was over in the field adjoining 
some woods on the Boney farm; seems like it was a fish pond, and said 
that Ed. McKinnon came on. It was the night of the murder. He fol- 
Jowed Ed. McKinnon thinking he had some whiskey, and when he 
walked up to Ed. McKinnon in the woods he had five or six piles of 
money; looked like $100 to the pile. He asked him where he got it, and 
McKinnon said he got it off his boss man, and said McKinnon promised 
to give him some if he would not tell it, and about that time there was a 
rustle in the bushes and McKinnon thought somebody was coming, and 
grabbed it and got all but one pile and he, Tom Johnson, grabbed the 
other pile, and put three $10 bills in his socks and carried the other and 
put it in his trunk, and then he heard the officers were going to search 
the house and he was advised by George McCray to move it out, and 
he moved it out and put it in a pile of stove wood near “he house, and 
when he went back for it it was gone. He said that George McCray was 
the only one who knew where it was. I (the rural policeman) asked him 
for the gold money, and he said that after he found out they were look- 
ing for it, he decided that he had better throw it away, and threw it in a 
branch near the house. Tom (Johnson) said he was lying on the ground 
with the other money when McKinnon ran, and that he picked up $90 
in all.” 

Evidence to connect Tom Johnson with the crime: He did not work 
for Boney, but picked strawberries a week and a half on another nearby 
farm. He had no money, and left the next day after the killing, after 
paying his employer one dollar he had borrowed from him. “Tracks led 
from the body in the direction of the stick, one with shoes and one with 
rubber boots—two men’s tracks. After passing the tracks led across the 
edge of the strawberry patch” towards the shanty where McKinnon 
stayed. Did not go with the path, “but went across the field four feet 
apart and running side by side.” The boots admitted by McKinnon to 
be his “put one boot in the track and it fit as fine as you ever saw.” 
Johnson testified that he saw McKinnon “over in the edge of the field 
adjoining some woods on the Boney farm.” Got some $90 in all. He 
threw the piece of gold coin away. Boney’s daughter testified this was a 
peculiar coin given her father, and one like it given her, while on a trip 
through Maryland, with a Bible verse on it like the one shown in evi- 
dence. Witnesses testified to the peculiar make when seen in Johnson’s 
possession and like the one Boney’s danghter had and show: in evidence. 
A witness testified: “I live at Lumber Bridge and know Tom Johnson. 
I picked berries for Mr. Boney; left on Monday night before he was 
killed on Thursday night. I saw Mr. Boney with a gold coin like that; 
kept it in his pocket-book; brown folding book, like that one you have. 
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On Friday night Tom Johnson came to my house at Lumber Bridge. 
My husband and IJ had retired. Tom Johnson came there about 3 o’clock 
Friday night and said ‘It’s on at Tin City.’ He said that Mr. Boney 
got killed, and he sat on the edge of the bed and pulled out three $10 
bills; one of them was green on one side and yellow on the other, and he 
ran down in his pocket and pulled out two 50-cent pieces and a gold 
piece. It looked like that one. My husband asked him where he got 
that money, and he said he throwed his boss man for it, and he said that 
George McCray stole $90 from him. Tom said he was going to Fay- 
etteville and buy a pistol and come back and kill George, and he went on 
to tell how long the stick was, and said that Mr. Boney had been hit six 
times. He said the stick was that long, and big at one end and little 
at the other. He said he knew who killed him, and if he had to tell it 
he would tell it.” 

Prior to and at 8:10 o’clock the night of the killing, Tom Johnson 
was there talking to Boney at the rabbit pen, between his house and the 
pack-house. That night at the show at Wallace “I saw Tom Johnson 
with two pockets full of money, but I don’t know how much he had.” 
There were others who saw him that night at the show and hobby-horses 
with money in bills. Johnson said he started to the show from Tin 
City about 8:30 to 9 o’clock. It was in evidence that the sun set on 
25 April, 1929, at 6:40 p.m. 

Both the defendants denied that they killed Boney. McKinnon in- 
troduced evidence tending to show that he was at the moving picture 
show in Wallace at the time Boney was killed. It took about a half 
hour to walk from the pack-house to the movie at Wallace—from 
Boney’s house to Wallace was about one and one-fourth miles. MeKin- 
non’s party of negro girls had gone on before. McKinnon had gone to 
the shanty to change his clothes and overtook them; he then had on 
tennis shoes and hght grey hat. The show opened at 8:15 to 8:30, and 
MeKinnon and his crowd were a few minutes late. One of the negro 
girls who stayed in the pack-house, testified, speaking of McKinnon: “T 
asked him if he was going to the show, and he said he had lost his money, 
and if he could borrow some money he was going to the show. He said 
he was going to borrow some money from Mr. Boney. He went back and 
dressed, and stayed too long, and we went and left him, and he got mad 
about it. He went back home, saying he was going to borrow some 
money and dress, and stayed too long, and we went on and he caught us 
at the last house at Tin City and went on to the show; he was running 
when he caught up with us. He was drinking when he caught up. I 
asked him what was the matter, and he said he was tired; that he had 
been drinking a little bit.” McKinnon testified that he only had $1 that 
night and in telling people in the shanty about Boney being killed he 
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was not excited. He also explained the circumstances relied on by the 
State, and denied what Johuson testified to in regard to the money. 

It was the contention of the State that Boney was killed between 8 :30 
and 9:00 o’clock; that McKinnon killed him, and Johnson was present 
aiding and abetting him; that McKinnon robbed him, threw the stick in 
the dog fennel patch, and they both ran towards the shanty and divided 
the money hurriedly in the woods; McKinnon left his rubber boots near 
the shanty, quickly changed his clothes and put on tennis shoes and 
caught up with the negro girls running, and they entered the movie 
late. The distance from the shanty was only a little over one and one- 
fourth miles to the movie. Johnson went to the movie that evening and 
was seen with two pockets full of money, which he testified he got from 
McKinnon, which was before he (Johnson) went to the movie. That 
uight on his return with the negro girls, about 11 o’clock, MeKinnon did 
not go to where Boney’s body was lying, but went to the shanty 1m- 
mediately, burst the door of the shanty open, showed a pocket-book like 
Boney’s and wanted to leave after telling about Boney being killed, but 
was persuaded not to do so. 

The defendants, at the close of the State’s evidence, and at the close 
of all the evidence, moved to dismiss the action or for judgment of non- 
suit. C.8., 4643. These motions cannot be sustained. 

“On motion to dismiss or judgment of nonsuit, the evidence is to be 
taken in the hight most favorable to the State, and it is entitled to the 
benefit of every reasonable intendment upon the evidence and every rea- 
sonable inference to be drawn therefrom. ‘An exception to a motion to 
dismiss in a criminal action taken after the close of the State’s evidence, 
and renewed by defendant after the introduction of his owx. evidence does 
not confine the appeal to the State’s evidence alone, and a conviction will 
be sustained under the second exception if there is any evidence on the 
whole record of the defendant’s guilt.’ 8. v. Earp, 196 N. C., at p. 166. 
See &. v. Carlson, 171 N. C., 818; 8S. v. Sigmon, 190 N. C., 684. The 
evidence favorable alone to the State is considered—defendant’s evi- 
dence is discarded. S. v. Utley, 126 N. C., 997. The competency, ad- 
missibilitv and sufficiency of evidence is for the court to determine, the 
weight, effect and credibility is for the jury. S. cv. Utley, supra; 8. v. 
Blackwelder, 182 N. C., 899. The evidence in the case wes circumstan- 
tial.” S. v. Lawrence, 196 N.C., at p. 564. 

The evidence, though circumstantial, is sufficient to be submitted to a 
jury. It is more than a conjecture, a suspicion or a scintilla—the pro- 
bative force is for the jury. 

In regard to the evidence against McKinnon, as to every link in the 
chain of circumstances the court below recited the evidence pro and con 
and charged the jury: “If you are so satisfied beyond a reasonable doubt, 
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then you would consider that circumstance, otherwise you would dis- 
regard it,” and charged “These are the circumstances relied upon by the 
State as to McKinnon, and our law lays down certain rules governing 
juries in the consideration of circumstantial evidence. Our Court has 
said that circumstantial evidence is a necessary and useful means for 
the ascertainment of truth. But it says further that the juries shall 
consider against the defendant, no circumstance unless it is established to 
their satisfaction, from the evidence beyond a reasonable doubt. They 
shall take all the circumstances that they find to be so established, and 
take them together, and if they lead their minds to a moral certainty or 
beyond a reasonable doubt of his guilt, then they will convict. But this 
other rule is laid down, that if the jury can explain the circumstances 
upon any other reasonable theory, than that of the guilt of the defend- 
ent, it is their duty to do so, in the interest of human life.” 

In regard to the circumstantial evidence against Johnson, the evi- 
dence was recited by the court below and the charge was as follows: 
“These are circumstances, upon which the State relies for the conviction 
of Tom Johnson, and I give you the same charge as I gave you in regard 
to the circumstantial evidence in reference to McKinnon. ‘Treat these 
circumstances the same way. Consider only those that you find to be 
established beyond a reasonable doubt. Consider them together, and if 
they lead you to a moral certainty or beyond a reasonable doubt as to his 
guilt, you will convict. If not, you will acquit. If you can explain the 
circumstance alleged against Johnson by any other reasonable theory, 
other than that of guilt, it is your duty to so explain them.” We think 
the charge is fully sustained by authorities in this Jurisdiction. 

The contention of defendant McKinuon is mainly as to the sufficiency 
of evidence. The exceptions and assignments of error as to the witness 
testifying as to the loss of the pocket-book, we think, immaterial. She 
testified, “The pocket-book was lost in the field, but I don’t know what 
day it was. Q. Did you know it was lost? They said it was lost.” The 
testimony that followed showed beyond question that it was lost and 
found the day of the killing and MeKinnon knew it. Nor to the testi- 
mony of the witness in describing the man in Tin City the afternoon 
before Boney was slain. In answer to the question he said, “He was 
about the same size and he had on boots and a pair of overalls. He was 
dressed like they said he was; I just noticed that.” The witnesses that 
had testified prior identified both McKinnon and the stick positively. 

The contention of defendant Johnson, 1s the refusal to give the follow- 
ing instructions: “I. If the jury should find from the evidenee that 
the defendant, Tom Johnson, saw a man out in the road in front of him, 
and knew who he was, and he whistled at him and he ran out into the 
edge of the woods and found him counting some money, and the man 
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took fright and ran, leaving a part of the money, and the defendant Tom 
Johnson picked up the money and appropriated it to his own use, the 
said defendant would not be guilty of any crime, unless it was for 
larceny and receiving. 2. If the jury believe from the evidence that 
Yom Johnson followed the defendant, Ed. McKinnon, out into the edge 
of the woods and found him counting money, and Ed. McKinnon took 
fright at some noise he had heard and left part of the money he could 
not be guilty of higher offense than the crime of receiving stolen prop- 
erty.” 

We think this request was given substantially in the charge as fol- 
lows: “The defendant, Tom Johnson, could not be convicted upon this 
bill of indictment, if you are satisfied of the truth of his evidence that 
he went into the woods and found somebody there with money, who said 
that it had been found and that the man ran away and he picked it up 
and carried it off. If that is true, that would not even constitute a cir- 
cumstance against him. You might find that he might be guilty of 
receiving stolen money, but he is not indicted for larceny.” The court 
below, in regard to Johnson, stated: “The State contends that he was 
seen in the yard of Mr. Boney at 8:10 the night of the homicide. Mr. 
Thompson, son-in-law of Mr. Boney, testified to that, and Johnson him- 
self admits that.” Johnson, defendant, contends that not only did he not 
admit that he was with Mr. Boney at 8:10 the night of the homicide, 
but expressly denied this fact in the following language: “I was not 
sitting on the rabbit-box talking to Mr. Boney at ten minutes past 
8'o’clock the night he was killed. It was not me he was talking to. If 
Mr. Thompson said he saw me there he is mistaken. I was there in the 
afternoon part, or first part of the evening. George McCray and all of 
us boys left there together. Mr. Thompson did not see me. I used to go 
nights to see my girl. I heard Mr. Boney had lost his pocket-book the 
night he was killed.” 

The court had prior recited the evidence as follows: “Now, as to the 
other defendant (Johnson) the State has offered evidence that he was 
seen talking to Mr. Boney by his son-in-law, Mr. Thompsor., at 8:10 that 
night in his yard; that Mr. Boney was sitting on a rabbit-box and the 
defendant, Johnson, standing by his side; that he, Thompson, went into 
the house and that he never saw Mr. Boney any more until he was killed 
out at the pack-house and found him lying there in the path dead.” 

The court had prior charged the jury: “As I recall it, that is sub- 
stantially the testimony in the case. You are not to be governed by my 
recollection of it, however, but by your own. The counsel have kindly 
relieved me from the necessity of reading all my notes to you, but sug- 
gested that I undertake to summarize it, as I have tried to do. But, if 
I have left out anything, you will recollect it and consider it with all the 
evidence, as you recall it.” 


QO 
mat 
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Defendant Johnson did not request the court below to correct the in- 
advertence at the time it was made. 

The defendant Johnson admitted he was there the “afternoon part or 
first part of the evening.” In a long trial, where there were so many 
witnesses as in the present case, it is natural that what a witness says 
may be inaccurately stated from memory. The time Johnson admitted 
he was there was stated by the court, inadvertently, as the time fixed by 
Thompson, although Johnson had been there the early part of the 
evening. This inadvertence should have bcen called to the attention of 
the court. To illustrate the wisdom of this, in this case the attorney 
for defendant McKinnon called attention to an inaccuracy stated by the 
court in regard to certain testimony in reference to McKinnon. The 
notes of the evidence were immediately referred to and correction made. 
The court below warned the jury “not to be governed by my recollection 
of it however, but by your own.” The inadvertence was to a contention. 
The assignment of error cannot be sustained. S. v. Geurukus, 195 N. C., 
642, 

In the first part of the charge the court below charged the jury: 
“There arises a presumption of innocence in the defendant’s favor, and 
he ought not to be convicted until all the evidence, fairly considered, satis- 
fied the jury beyond a reasonable doubt of his guilt.” And the latter 
part of the charge: “The law presumes that every defendant when placed 
on trial on a criminal charge is innocent, and this presumption goes with 
the defendant through the trial and remains with him until the State has 
produced evidence which satisfies the jury beyond a reasonable doubt, 
that he is guilty. Jf you have a reasonable doubt as to the guilt of 
cither of the defendants, you will acquit that defendant. If you have 
reasonable doubt as to the guilt of both of them, you will acquit them 
both. The credibility of the evidence is a matter for the jury to de- 
termine under the evidence in the case, what credit or what weight, 1f any, 
you will give the evidence of the witnesses. In determining this ques- 
tion, it is your duty to take into consideration the demeanor of the 
witness on the stand. Jt is proper for you to take into consideration in 
passing upon the credibility of any witness, the offenses which he admits 
he had been guilty of, and you have a right to take into consideration 
all he says, in order to enable you to determine what weight you give 
the testimony.” 

The court below charged the jury: “If the evidence satisfies you 
beyond a reasonable doubt that both defendants were present at the time 
the fatal blows were struck and that they were struck for the purpose 
entertained by both defendants of robbing the deceased, and in attempt- 
ing to perpetrate such robbery, one of the defendants struck the blows 
that caused the death of the deceased and that at that time the other de- 
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fendant was present, to the knowledge of the defendant who struck the 
blows, for the purpose of encouraging or aiding and abetting in the 
commission of the robbery, then both defendants would be guilty of 
murder in the first degree. .A person aids when, being present at the 
time and place, he does some act to render aid to the actual perpetration 
of the crime, though he takes no direct share in its commission. An 
abetter is one who gives aid and counsel, or who either commands, ad- 
vises, instigates or encourages another to commit a crime—a person, 
who by being present, by words or conduct, incites another to commit 
the criminal act, or one who so far participates in the commission of 
the offense as to be present to the knowledge of the person actually com- 
initting the crime for the purpose of assisting, if necessary.” We think 
there was sufficient evidence as to aiding and abetting, and the charge 
fully borne out by authorities. S. v. Baldwin, 193 N. C., 566; S. v. 
Lambert, 196 N. C., 524. 

The court below charged fully the law of murder in the first and 
second degrees and manslaughter, and every phase of the .aw bearing on 
the evidence. 

From a careful review of the evidence, we think it was sufficient to be 
submitted to the jury as to both defendants—the probative force was for 
them. We can find no error in law. 

No error. 





LWA WATSON, spy His Next Frrenpn, JOSIE WATSON, vy. WARSAW 
CONSTRUCTION COMPANY. 


(Filed 23 October, 1929.) 


1. Master and Servant C d—Failure to warn servant is not ground for 

liability for injury occurring after termination of employment. 
Where the alter cgo of a principal orders an employee whose regular 

duty is to haul dirt for the construction of a highway, to take a box of dy- 
namite cups to a tool-house, and fails to warn the servant cf the danger in 
connection therewith, and the employee takes the box of caps to the tool- 
house in his pocket and deposits the box there, about a half hour being 
required therefor, aud on the next day the employee is injured by an ex- 
plosion supposed to have been caused from dynamite caps remaining in 
his pocket: Held, the master is not liable in damages for the failure to 
warn the servant, the injury having occurred after the particular employ- 
ment had terminated. 

2. Negligence A d—In this case held: injury could not have been reason- 
ably foreseen and defendant is not liable therefor. 


Where the alter ego of a principal gives an employee a box of dynamite 
caps to take to a tool-house, and the lid of the box is sprung, allowing, 
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from conjecture, some of the caps to escape from the box into the pocket 
of the employee, where they exploded the next day: Held, the defendant 
cannot be held to have reasonably anticipated that any harm would 
result from the fact that the lid of the box was sprung, and he is not 
liable in damages for the injury resulting therefrom. 

3. Negligence A a—A person is under duty to use care commensurate with 
danger. 

The degree of care which a person is required to exercise in a par- 
ticular situation to absolye himself from the imputation of negligence may 
vary with the obviousness of the risk: but with respect to his liability, 
the ultimate question is whether he exercised due or commensurate care 
under the circumstances. Yhe former doctrine of degrees of negligence 
disapproved, 


AppEaL by defendant from J/cElroy, J., at March Term, 1929, of 
Swarx. Reversed. 

The plaintiff brought suit to recover damages for personal injury 
alleged to have been caused by the explosion of dynamite caps negli- 
gently put into his possession by the defendant. 

The defendant is a corporation, and at the time of the injury was 
engaged in blasting and grading a roadbed for a highway to be built 
from Hazel Creek in Swain County to the Tennessee line. The plaintiff 
bad been in the employ of the defendant for two or three years, and 
prior to that time in the service of the defendant’s predecessor. When 
injured he was the defendant’s teamster. He was 18 years of age and 
weighed 90 or 95 pounds. His foreman was A. W. Whaley. His account 
of the injury follows: “I had been hauling for Warsaw Construction 
Company about two or three months. Mr. Whaley gave me and the 
other members of the crew orders and directions what to do. I kept my 
team near the river in a barn where I had been ordered by the company 
and Mr. Whaley to keep the team. The barn was pretty close to the 
highway. I was hauling dirt for the Warsaw Construetion Company 
on the afternoon of 2 February, 1928. I went to the barn to put up 
my team. I was there doctoring my mule—doctoring his shoulder—and 
Mr. Whaley came and called me. I went by the name of Jack; he 
called my name and said, ‘Here is a box of caps and a roll of fuse. I 
want you to carry it to the little shack and put the caps and fuse up 
over the door.’ I told him all right, and he said that would be all right. 
T told him that just as quick as I got through doctoring my mule f 
would go. He said that will be all right. TI laid the fuse down on the 
ground and put the caps in my pocket. J was wearing overalls. I put 
them in the right pocket. Mr. Whaley was standing there present when 
T put the box of dynamite caps in my pocket. He didn’t say anything. 
He didn’t give me any instructions or any warning as to the danger of the 
caps or explosives. He made no statements about it at all. It took me 
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something like 10 or 15 minutes to finish up my work there. After I 
did that I went on and done what he told me-——put up the caps and fuse. 
The little house he ordered me to put them in was kind above the high- 
way, right on the side of the highway, something like 75 or 100 feet from 
the barn. I put them up over the door like he said. There was dyna- 
mite, tools, leather and so forth and so on in that house. The house was 
not locked where the dynamite was kept. The door was open. After I 
put the caps, the box of caps, and the fuse, where I was ordered to put 
them, I went on to the house, to my boarding place. I was wearing loose 
overall pants. The shack was 100 feet from the barn. When Mr. Whaley 
gave me the dynamite caps he didn’t tell me how many were in the box. 
After he gave me the roll of fuse and caps he went on to the house, I 
suppose. He went that way. The next day I was hauling pipe for him, 
for the Warsaw Construction Company, under the instructions of Mr. 
Whaley. I hauled two loads of pipe and got in about 1:30 and ran to 
the house and ate dinner and hurried back and started to haul another 
load, and Mr. Whaley called me and wanted me to move a pump down 
to the river to the little ferry. I took one mule and moved the pump to 
the boat and brought the mule back and hooked it into the wagon, and 
when I hooked it up I got on one side of the wagon and looked down 
and saw my whip on the ground, and I jumped down to get it, and 
when I hit the ground it fired. I don’t know what it was that fired. The 
explosion occurred just as I hit the ground. It knocked me kind of 
backwards. I ran backwards to keep from falling, anc I thought I 
could come straight. Mr. Luck was standing over from me; I thought 
I could walk to him, but I couldn’t. I went around and around and fell 
backwards in the road aud then raised up and saw that my leg was torn 
up. The leather lines were shot in two. My pants were shot all to 
pieces.” 

This is his description of the box containing the caps: “The box Mr. 
Whaley gave me was kind of a square box, about an inch and a half 
broad and about an inch and a half all the way. This is broader on this 
box than what he gave me. The lid on the other box was narrower 
than this. This shuts down tighter than the other one. It is broader. 
I put the box he gave me in my right overall pocket. I didn’t know any 
caps had come out in my pocket. The lid would come of? easy on that 
box. I didn’t know they would come out in my pocket. I observed that 
the corners of the cap box he gave me were loose. They were loose in the 
corners like that. They were not fastened together.” . . . “To the 
best of my knowledge the lid was sprung on the box that he gave me. 
After he gave me the box and I went up to the house, I didn’t put my 
hand in my pocket. When I took the box out of my pocket the corner of 
the lid was raised up. When I took it out it pushed back on.” 
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Speaking of the caps he said: “I put them down in my pocket, then 
took them to the shack. I put my hand in my pocket and took them out 
and put them up. I put up all that he gave me... . I didn’t know I 
had any dynamite caps in my pocket. From 5 o’clock that evening after 
I took the dynamite caps and put them up I never had my hand in my 
right-hand pocket till the next day when I got hurt. I could have put 
my hand in my pocket and found out what I had, but I didn’t, that I 
remember. The best I remember I didn’t put my hand in there, for if 
I had I would have found something. When Mr. Whaley handed me 
the box of dynamite caps I didn’t notice it; I just put it in my pocket. 
I glaneed over the box and put it in my pocket. I didn’t notice any- 
thing about it when I glanced over it. That was after I took it out of 
my pocket that I noticed one corner of the lid was raised. That was in 
broad daylight. When I took that box out of my pocket and noticed that 
the lid was pulled up, the foreman was not present and he didn’t know 
anything about it. If the lid was pulled up and some of the caps had 
slipped out of the box, I never thought anything about it. I just put 
them up. I just pushed it back down a little. I never thought there 
was any caps in my pocket. I reached my hand in my pocket and then 
noticed that the lid was slipped up or had come off, but it went back on 
and I set it up. Seeing and knowing that, I didn’t put my hand in my 
pocket to see if any of the caps had come out. I never thought about it.” 

Other witnesses were examined, but the plaintiffi’s testimony is for 
him the most favorable. At the close of the plaintiff’s evidence and at 
the conclusion of all the evidence, the defendant moved for judgment as 
of nonsuit. Each motion was denied and the defendant excepted. 

The issues of negligence, contributory negligence, and damages were 
answered in favor of the plaintiff, and he was awarded judgment, from 
which the defendant appealed upon error assigned. 


Sutton & Stillwell for plainteff. 
Edwards & Leatherwood for defendant. 


Apams, J. At 5:30 in the afternoon of 2 February, 1928, the plaintiff 
received the dynamite caps from the defendant’s foreman and was in- 
jured by an explosion in his pocket on the day following at 1:30. The 
material allegations of negligence, as set forth in the complaint, are the 
defendant’s failure to warn the plaintiff of danger in handling the caps 
and its failure to provide a safe box or container for their transporta- 
tion. Let us consider each of these allegations in its relation to the 
plaintiff’s evidence. 

As to the first, it is conceded to be the duty of an employer to warn 
his employees concerning dangers which are known to him, or which 


590 IN THE SUPREME COURT. [197 
WATSON wv. CONSTRUCTION COMPANY. 


in the exercise of reasonable care should be known to him, and are 
unknown to his employees or are undiscoverable by them in the exercise 
of due care, and concerning dangers which, by reason of youth, imex- 
perience or incompetency the employees do not appreciate. Under 
these conditions unless the servant is warned or instructed he does not 
assume the risk of such dangers, and if without fault or negligence on 
his part he receives an injury in consequence of not having been warned 
or instructed the master will be hable to him in damages. West v. 
Tanning Co., 154 N. C., 44; Norris v. Mills, ibid., 474; Steeley v. Lum- 
ber Co., 165 N. C., 27, 34. 

For the present purpose, we may admit the proposition that where 
explosives are given to a messenger for transportation in a package ap- 
parently harmless, and he has no information or notice of their general 
character, and carries them with the care adapted to their apparent 
nature, the person delivering the explosives will ordinarily be held liable 
for injuries resulting from an explosion during the pericd of transpor- 
tation. But without saying that the jury may not reasonably have 
inferred from the evidence that the defendant had been negligent in 
failing to warn the plaintiff of probable harm, we are confronted with 
the fact that no injury resulted to the plaintiff during the course of his 
employment—. e., during the time he was engaged in obedience to the 
foreman’s orders in carrying the caps from the barn to the shack. His 
regular service was that of a teamster. The reason of requiring warning 
In appropriate cases is to impress upon the employee the necessity of 
keeping the danger in mind while performing the specific duties re- 
quired of him and to give him information by which to determine 
whether he will continue in the service. 39 C. J., 489. As a rule an 
employer will not be hable for failure to instruct an inexperienced or 
ignorant employee unless the injury sustained during the employment 
resulted from the employee’s unskillfulness or want of knowledge. 

With respect to the caps and the fuse the plaintiff's employment 
ceased, as we have indicated, when he put them in the house. He had 
nothing more to do with them. His service was of short duration: not 
more than thirty minutes intervened between the time he received the 
caps and the time he put them on the shelf. No accident or injury 
occurred on this short Journey or while the particular employment con- 
tinued. If the object of warning is to save the employee from injury 
while engaged in the service for which he is employed, the employer’s 
failure to warn him will not, as a general principle, be held for action- 
able negligence where no injury is sustained during the continuance of 
the service, and will not be regarded as having contributed to an injury 
which did not oceur during the period to which the instruction was 
intended to apply. Mitchell v. R. R., 176 N. C., 645; Wilson v. Clark, 
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110 N. C., 364; Mather vy. Rillston, 156 U. S., 391, 89 Law Ed., 464. 
For these reasons the plaintiff’s first position cannot be maintained. 

The second proposition advanced by the plaintiff raises the question 
whether the defendant failed in another respect to exercise due care for 
his safety. 

The defendant had a right to assume that the plaintiff would obey the 
foreman’s instructions and leave in the house all the caps the foreman 
had given him. To meet this situation the plaintiff avers that the de- 
fendant negligently failed to provide a suitable container, and that on 
account of a defective lid five or six caps came out of the box while it 
was in the pocket of his overalls; and without his knowledge remained 
there until the explosion occurred in the afternoon of the day following. 
He contends that his right to recover damages is not dependent upon the 
existence at the time of the injury of any contractual relation between 
him and the defendant. His allegation is this: “The plaintiff noticed when 
he took the box from his pocket at the shack that one corner of the tin 
or copper lid was slipped up shghtly, but did not know that any of the 
said eaps had come out of the box into his pocket.” Elsewhere in the 
complaint he refers to the box as “containing one hundred caps and 
being made of tin with a loose and springy hd thereon.’ Upon his 
allegations he rests the contention that the defendant by its foreman, 
while the temporary relation of master and servant existed, negligently 
put in operation a dangerous agency which, continuing after the rela- 
tion had ceased, caused an explosion which resulted in his injury. These 
allegations in their relation to the evidence must be considered in the 
light of familar principles underlying the law of negligence. 

The relation between the conception of negligence and liability in the 
field of trespass involves three propositions: (1) “For intentional injury 
done by the direct application of force a man is absolutely hable. (2) 
For injury done by the direct application of foree under such circum- 
stances that the law can ascribe to the actor an intention to do the harm, 
he is also absolutely hable. (3) But where the actual intention is absent 
and the circumstances are such that the law will not raise a presumption 
of intention against the actor, there hability cannot exist unless negli- 
gence, in the sense of some degree of blameworthy remissness or lack of 
care on the part of the actor is shown. In other words, negligence is 
essential to lability for unintentional injury, and it is a good defense 
in an action of trespass for unintended harm for the defendant to show 
that he was in no way negligent or to blame in doing the act which 
proximately caused the damage.” 1 Street’s Foundations of Legal Lia- 
bility, 74. 

The essential elements of actionable negligence may be stated as (a) 
a failure to exercise commensurate care, (b) involving a breach of duty, 
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(c) resulting proximately in damage to the plaintiff. Hale on Torts, 
449; Jaggard on Torts, ch. 12, sec. 246. The degree of care required of 
persons having the possession and control of dangerous explosives has 
been variously defined as “the utmost,” “the highest,” “reasonable,” and 
“commensurate.” Brittingham v. Stadiem, 151 N. C., 299; 25 C. J., 
185. But in modern legal thought the notion that there are degrees of 
negligence is not approved. In Wilson v. Brett, 11 M. & W., 118, 
Rolfe, B., assailing the propriety of distinguishing such degrees, insisted 
that negligence in any degree is merely negligence—a statement of the 
law to which our own decisions conform, except perhaps in reference to 
the law of bailment. Hanes v. Shapiro, 168 N. C., 24. It is said in 
Ridge v. Rk. R., 167 N. C., 510, 526, to be “generally conceded that there 
is no classification of negligence with respect to the degree of care re- 
quired in any given case, as being slight, ordinary, and gross, as such a 
distinction can serve no practical purpose and is often very misleading. 
Steamboat New World v. King, 16 How. (U. 8.), 469, 475; Milwaukee, 
etc., R. Co. v. Arms, 91 U. S., 489; 8 Ene. of U. S. S. C. Reports, pp. 
878, 879, and notes.” Also that “the requisite degree of care to be em- 
ployed is that which is suited to the particular transaction being investi- 
gated, and reasonably commensurate with its circumstances and sur- 
roundings, that being supposed to be the care which any men of ordinary 
prudence will use, as dictated to him by a natural sense of his own pro- 
tection and safety, if his personal rights were involved.” And in Com- 
missioners v. Jennings, 181 N. C., 398, 400: “Counsel discussed before 
us at some length the difference between ordinary care, the highest degree 
of care and gross negligence, but we deem it unnecessary to draw any 
distinction between them. It is all but ordinary care, which means that 
degree of care which a man of ordinary prudence would use in the same 
or similar circumstances.” The degree of care which a person is re- 
quired to exercise in a particular situation to absolve himself from the 
imputation of negligence may vary with the obviousness of the risk; but 
with respect to his liability the ultimate question is whether he exer- 
cised due or commensurate care. 

There is no substantial basis for the plaintiff’s contention that the de- 
fendant did not exercise the required care in providing a suitable con- 
tainer for the caps. It is generally held that “reasonable foresight of 
harm supplies the criterion for determining the preliminary question 
whether negligence exists in a particular case.” The defendant contends 
that under the circumstances related by the plaintiff it could not reason- 
ably have anticipated or foreseen the infliction of any injury. Accord- 
ing to this theory foresight of harm is a condition of liability, the test 
of the defendant’s negligence being whether in the exercise of due care 
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it could have foreseen, not necessarily the specific injury sustained, but 
consequences of a generally injurious nature. While a person may be 
charged with knowledge of that which as a reasonably prudent person he 
should have foreseen, he is not under any duty to foresee what a reason- 
ably prudent person would not have foreseen, or under any obligation to 
provide against a danger he would not reasonably have anticipated. In 
Carter v. Iumber Co., 129 N. C., 203, 209, it is said: “No act or omis- 
sion, though resulting in damage, can be deemed actionable negligence 
unless the one responsible could, by the exercise of ordinary care under 
all the circumstances, have foreseen that it might result in damage to 
some one. 16 Am. & Eng. Enc., 439; Pollock on Torts, 36, 37; Shear. 
and Redf. on Neg., 10. There must be, before a recovery can be had in 
actions for negligence, a breach of duty on the part of the defendant, 
aud the act or omission, producing the breach of duty, culpable in itself, 
must be such as a reasonably careful man would foresee might be produc- | 
tive of injury; and one is not lable for an injury which he could not 
foresee. Smith on Neg., 24; Blythe v. Water Co., 11 Exe., 781.” And 
in Drum v. Miller, 1385 N. C., 204, 208: “There is a distinction, we 
think, between the case of an injury inflicted in the performance of a 
lawful act and one in which the act causing the injury is in itself unlaw- 
ful or is at least a wilful wrong. In the latter case the defendant is 
liable for any consequence that may flow from his act as the proximate 
cause thereof, whether he could foresee or anticipate it or not; but when 
the act is lawful, the liability depends, not upon the particular conse- 
quence or result that may flow from it, but upon the ability of a prudent 
man, in the exercise of ordinary care, to foresee that Injury or damage 
will naturally or probably be the result of his act. In the one case he 1s 
presumed to intend the consequence of his unlawful act, but in the 
other, while the act is lawful, it must be performed in a careful manner; 
otherwise it becomes unlawful, if a prudent man in the exercise of proper 
care can foresee that it will naturally or probably cause injury to an- 
other, though it is not necessary that the evil result should be, in form, 
foreseen.” Also in Bradley v. Coal Co., 169 N. C., 255: “Before there 
could be a recovery on the part of the plaintiff it was necessary for him 
to show a breach of duty on the part of the defendant . . . some 
act or omission producing the breach culpable in itself and such as a 
reasonably careful man would foresee might be productive of injury; 
for one is not liable for an injury which he could not foresee.” Of like 
tenor are Winborne v. Cooperage Co., 178 N. C., 88; Jefferson v. 
Raleigh, 194 N. C., 479; and Street v. Coal Co., 196 N. C., 178. 

But the foresight of harm as an element of actionable negligence must 
not be confused with foresight as an element or test of proximate cause. 
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The idea that a wrongdoer is lable in damages for all the consequences 
which flow from his wrongful act is sometimes expressed by saying that 
the consequences for which he is lable are those which he ought reason- 
ably to have foreseen; but anticipation of harm as an element of neglli- 
gence 1s distinct from the anticipation of consequences as an element of 
proximate cause. The latter phase is set forth in Brewster v. Elizabeth 
City, 187 N. C., 892; Wright v. Thompson, 171 N. C., 88; Whitt v. 
Rand, 187 N. C., 805, 808, and other cases. See 45 C. J., 656, 657, 
913, 917. 

The container was a small tin or copper box, the lid of which, accord- 
ing to plaintiff’s testimony, would come off easily, because the corners 
were loose and not fastened together. He said that to the best of his 
knowledge the hd was sprung and that he pushed it back when he took 
the box from his pocket: “I reached my hand in my pocket and then 
noticed that the lid was shipped up or had come off, but it went back on 
and I set it up; seeing and knowing that, I didn’t put my hand in my 
pocket to see if any of the caps had come out. I never thought about it.” 
When he retired at night he laid his pants by the side of the bed, and 
the next day he wore them. 

It is important to note the plaintiff did not say that any of the caps 
came out of the box and remained in his pocket; this is a matter of con- 
jecture. He did not say that any of the caps exploded in his pocket. 
His words were, “I jumped down to get it (his whip), end when I hit 
the ground it fired. I don’t know what it was that fired.” 

The plaintiff’s evidence considered as a whole does not disclose condi- 
tions from which we can conclude as a matter of law that the defendant 
should reasonably have foreseen that dynamite caps would escape from 
the box and be carried in the plaintiff’s pocket for nearly twenty-four 
hours and then, when subjected to a jar, explode and inflict the alleged 
injury, or, indeed, that any other injury would result. In the box there 
was manifestly no defect that was not as apparent to the plaintiff as 
to the defendant—in any event nothing more than an ill-fitting lid; 
and if the plaintiff, after seeing the lid was loose, did not suspect that 
caps might have been left in his pocket, it is not reasonable to say that 
the defendant should be held to liability for failing in the exercise of due 
care to foresee such an unusual and unaccustomed contingency. 

The motion for nonsuit should have been granted. Judgment 

Reversed. 
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NORTH CAROLINA INDUSTRIAL COMMISSION et av. v. NATHAN 
O’BERRY, StTaTR TREASURER. 


(Filed 23 October, 1929.) 


1. Master and Servant B a—North Carolina Industrial Commission must 
operate under budgetary policy of the State. 


The North Carolina Industrial Commission created by the statute is an 
agency of the State and subject to the fixed policy of the State requiring 
each department of the State government to operate within the appropria- 
tions allowed to it by the Budget Bureau under the statute creating it. 


2. Same—Funds collected from self-insurers are available to Industrial 
Commission under allocation of Budget Bureau. 


The moneys received under section 73 (j) of the Workmen’s Compensa- 
tion Act is a special fund available to the Industrial Commission for its 
maintenance, but comes within the statute creating the Budget Bureau, 
and the two statutes should be construed in pari materia, and Held, the 
Budget Bureau is authorized and required to allocate to the Industrial 
Commission so much of the special fund created by said section 75 (j) as 
is necessary to carry out its function efficiently, and also allocate addi- 
tional money from funds of a similar nature to the extent and amount 
necessary to the Industrial Commission for this purpose. 


THis was a controversy without action, heard by Vunn, J., at July 
Term, 1929, of Wake. 

The agreed statement of facts, upon which the judgment was ren- 
dered, tended to show in substance that the plaintiff was duly created 
under authority of chapter 120, Public Laws of 1929, and that the 
defendant is the Treasurer of the State. Chapter 280 of Publac Laws 
of 1929, Division 4, Section 1, Item 17, appropriated for the use of the 
plaintiff the sum of $42,000 for cach year of the biennium. Section 67 
of chapter 120, Public Laws of 1929, permits certain employers to 
become self-insurers. Section 73 (j) provides that “the Commission 
shall assess against such payroll a maintenance fund tax computed by 
taking 214 per cent of the basic premiums chargeable against the same 
or most similar industry or business taken from the manual insurance 
rate for compensation then in foree in this State.” On 26 June, 1929, 
the Commission received from the city of Greensboro a check in the 
amount of $214.15, representing the amount assessed against said city 
of Greensboro as a self-insurer by the Industrial Commission under the 
provisions of said subsection (j) of said section 73. Upon receipt of said 
check the Commission deposited the check in a Raleigh Bank as a special 
deposit for the use of the Commission. The defendant, State Treasurer, 
declined to accept the deposit “as a special deposit for the use of the 
Commission, but on the contrary, under the advice of the Attorney- 
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General, said Treasurer insists and demands that the said fund be de- 
posited to the credit of the State Treasurer for the use of the State.” 

_ The facts further tended to show that the appropriation of $42,000 
for the use of the Commission was wholly inadequate to enable the Com- 
mission to properly and efficiently discharge the duties imposed by law, 
and that in order to discharge such duties the sum of $159,298.54 would 
be required for the first year of the biennium and a somewhat smaller 
sum for the second year. 

The plaintiff thereupon brought this action, asking that a writ of 
mandamus should issue, ordering the State Treasurer to place said fund 
and such other funds of like character in a special account “to be used 
for the maintenance of the North Carolina Industrial Commission.” 

The judgment of the court was as follows: 

“This controversy without action’ coming on to be heard before Hon. 
R. A. Nunn, judge presiding at the July Term, 1929, of the Superior 
Court of Wake County, and being heard at said time by consent of all 
parties hereto, upon the facts agreed; and the court, after due considera- 
tion, finding the facts to be as set forth in the agreed statement of facts, 
and being of the opinion that all funds that shall be assessed and col- 
lected by the North Carolina Industrial Commission under the pro- 
visions of section 73, subsection (j) of the Workmen’s Compensation 
Act (chapter 120, N. C. Public Laws of 1929), including the check of 
the city of Greensboro already collected by the Commission under the 
provisions of said section, as set forth in the agreed statement of facts, 
are by the provisions of said act, intended to be available as a special 
fund for the uses of said Industrial Commission to meet its mainte- 
nance and expense requirements, and as such, should be deposited as 
collected by the Commission, to the credit of the Treasurer as a special 
fund for such purpose, and so accepted by the said Treasurer and car- 
ried on his books accordingly, to be paid out upon proper warrants issued 
by the Auditor of the State upon requisition of the said Industrial Com- 
mission for the payment of the proper expenses of said Commission; it 
is, upon motion of J. M. Broughton, attorney for the plaintiffs: 

Now, therefore, ordered, considered and adjudged by the court that 
the defendant, Treasurer of the State of North Carolina, be, and he is 
hereby authorized and directed to accept as a special fund for the uses 
of the said Industrial Commission, to meet its maintenance and expense 
requirements, the specific deposit of $214.15, referred to in the agreed 
statement of facts, together with all other funds which shall be collected 
by the Industrial Commission under the provisions of szid section 73, 
subsection (j) of the said Workmen’s Compensation Act, as the same 
shall be collected and deposited from time to time by the said Industrial 
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Commission, and that said funds when so deposited shall be set up on 
the books of the Treasurer of the State as a special account, available 
for the payment of proper expenses of said Commission upon warrants 
issued for such purpose by the State Auditor, upon proper requisition of 
the Industrial Commission, in the manner provided by law.” 


J. M. Broughton for placntrff. 
Attorney-General Brummitt and Assistant Attorney-General Nash for 


defendant. 


Brocpen, J. Do the words “the Commission shall assess against such 
payroll a maintenance fund tax computed,” ete., contained in section 73, 
subsection (j) of the Workmen’s Compensation Act constitute the pro- 
ceeds of such assessment a special fund for the exclusive use of the In- 
dustrial Commission ? | 

The Industrial Commission is an agency of the State, established by 
chapter 120, Public Laws of 1929. 

The General Assembly having created this important arm of service, 
undertook to provide for the maintenance and support thereof. It now 
appears that the general appropriation is wholly inadequate to enable 
the Commission to discharge with efficiency the extensive duties required 
by the law, thus resulting in a serious impairment of the quality of serv- 
ice to be rendered the people of the State. Chapter 280, Public Laws of 
1929, Division 4, Item 17, appropriated for the maintenance of the 
Commission the sum of $42,000 for each year of the biennium. 

The plaintiff contends that if it is permitted to use the proceeds of the 
assessments against self-insurers that such assessments will create for its 
use a sum not only sufficient, but perhaps in excess of its reasonable 
needs. The Commission further contends that the General Assembly, 
realizing that the general appropriation might be inadequate, used the 
words “maintenance fund tax” in section 73, subsection (j) in the sense 
of an additional appropriation for its use. 

It is manifest, therefore, that the case turns upon the construction of 
the words “a maintenance fund tax” employed in said section 73 (j). It 
must be noted that this section does not empower the Commission to 
collect the money, but merely to levy the assessment. It must be fur- 
ther noted that if the funds derived from the assessment should exceed 
the amount reasonably necessary for the use of the Commission that no 
provision is made for the disposition of any balance. 

Tt must be conceded that the language is indefinite and capable of 
more than one construction. In order, therefore, to arrive at the true 
construction, it is manifest that the words employed by the General 
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Assembly must be read and interpreted in the light of the general policy 
of the State with reference to the maintenance of State agencies. An 
examination of legislative acts pertinent thereto clearly disclose the out- 
standing fact that the budget system is a fixed policy of the State. This 
idea is fully supported by the provisions of the Consolidated Budget Act, 
which is chapter 100, Public Laws of 1929. Section 5 of said act pro- 
vides that “all moneys heretofore and hereafter appropriated shall be 
deemed and held to be within the terms of this act anc subject to its 
provisions unless it shall be otherwise provided in the act apppropriat- 
ing the same; and no money shall be disbursed from the State Treasury 
except as herein provided.” Again in section 17 thereof it is declared: 
“The provisions of this act shall continue to be the legislative policy 
with reference to the making of appropriations and shall be treated as 
rules of both branches of the General Assembly until and unless the same 
may be changed by the General Assembly either by express enactment 
or by rule adopted by either branch of the General Assembly.” The same 
idea is further expressed in section 18 of said act, providing that “every 
State department, . . . Commission . . . shall operate under 
an appropriation made in accordance with the provisions of this act; 
and no State department, . . . Commission or other State agency, 

shall expend any money, except in pursuance of such appropria- 
tion, and the rules, requirements and regulations made pursuant to this 
act.” 

These provisions of law demonstrate beyond a doubt that the Indus- 
trial Commission must operate within the provisions and limitations of 
the budgetary policy of the State as declared by the General Assembly. 

However, sections 28 and 29 of the Budget Act refer to departments 
or agencies “as receive moneys available for expenditures by them.” 
Section 29 provides: “It is the intent and purpose of this act that every 


department . . . Commission . . . that expends money appro- 
priated by the General Assembly or money collected by or for such de- 
partment, . . . Commission, or agencies . . . under any gen- 


eral law of this State, shall be subject to and under the control of every 
provision of this act,” ete. 

Conceding, by broad interpretation, that the words “maintenance fund 
tax” occurring in section 73 (j) of the Workmen’s Compensation Act 
created a fund available for the use of the Commission, the provisions of 
sections 28 and 29 of chapter 100 of Public Laws of 1929 hmit or re- 
strict the availability of such funds by providing that the expenditure 
thereof “shall be subject to and under the control of every provision of 
this act.” In other words, if a State agency collects or receives funds 
available for its use, who must determine the amount to be used by any 
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such agency in the absence of express or necessarily implied legislative 
designation? If the agency receiving the funds can use them according 
to its own discretion or according to its own idea of its needs or necesst- 
ties, then clearly, large sums of the State’s money would be unbudgeted, 
and the whole scheme of law which is built upon a sound fiscal policy, 
would become a medley of financial confusion and a patchwork of 
financial control. 

Viewing the law in its entirety, we are of the opinion, and so adjudge, 
that the proceeds derived from self-insurers under the Compensation Act 
are available for the use of the Industrial Commission, and that under 
the law the Budget Bureau has the power and authority to allocate to 
the Commission the whole of such proceeds or such amounts thereof as 
in the judgment of the Budget Bureau may be reasonably necessary for 
the proper and efficient maintenance of the Commission. 

The record in the case at bar discloses that the Commission will be 
greatly handicapped unless additional funds can be allocated. The 
Budget Bureau has the power, under the law, to meet this emergency by 
permitting the Commission to use the fund in controversy and other 
funds of similar nature to the extent and to the amount necessary to 
enable it to serve in an efficient manner the people of this State. 

Reversed. 





LUCIAN GUSTAVEUS BRIDGEMAN v. THE PILOT LIFE 
INSURANCHD COMPANY. 


(Filed 25 October, 1929.) 


1. Insurance I b—Defense of false representations affecting validity of 
policy cannot ‘be maintained under facts of this case. 


Where in an application for a policy of accident insurance the plaintiff 
answered no to the question as to impairment of sight, and the jury has 
found that he had answered truthfully under the evidence tending to show 
that he had at one time an injury to his eye, but that it was cured at the 
time of the application: Held, the defense that the answer was incorrect 
and was a false representation affecting the validity of the policy, cannot 
be maintained. 


2. Pleadings A c-—Trial court has power to allow amendment to pleadings 
which do not substantially change cause of action. 


The judge of the Superior Court has plenary power to permit amend- 
ments to the pleadings when the amendment does not substantially change 
the cause of action originally alleged or set up a new cause of action. 
C. 8., 547, 549. 
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3. Appeal and Error J e—Error, if any, in admission of certain testimony 
was cured by admissions to same effect. 


Where questions eliciting evidence objected to are covered by admis- 
sions of the objecting party, the admission of such evidence, if erroneous, 
is harmless and not prejudicial. 


AppEAL by defendant from Cranmer, J., and a jury, at May Term, 
1929, of Rozpeson. No error. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Did the plaintiff represent, in his application for the accident 
policy now sued on, that he had no impairment of sight? Answer: Yes. 

2. Was said representation true? Answer: Yes. 

3. What sum, if any, is plaintiff entitled to recover? Answer: $833. 

The first issue was answered by consent, and the third issue was 
answered by consent following the verdict of the jury on the second 
issue.” 


Britt & Britt for plaintiff. 
Varser, Lawrence, Proctor & McIntyre for defendant. 


Per CurntamM. The plaintiff brought this action against the defendant 
on an aceldent policy, taken out in defendant’s company on 17 August, 
1928, and in force at the time of the accident. The conditions of the 
policy were complied with and proof of the accident furnished the de- 
fendant. Among the various injuries which the policy provides for is 
payment for the accidental loss of an eye. The only question around 
which the controversy waged was the second issue: “Was said representa- 
tion true?” The jury answered this issue in favor of the plaintiff. The 
defendant set up fraud to vitiate the policy. In the application that 
plaintiff made for the policy, was the following : “Have you any deformi- 
ties, amputations, «empairment of sight or hearing or have you ever had 
fits, epilepsy, attacks of unconsciousness, or any nervous trouble?” To 
this question the plaintiff answered “No.” The contention of the de- 
fendant was that this was false—the “question was incorrectly, falsely 
and fraudulently answered” and that “said condition materially affected 
the insurability of plaintiff.” That the plaintiff had theretofore suffered 
a serious injury to his right eye and it was practically destroyed, and 
the accident was to the same eye for which this action was brought. 
Plaintiff contended that in an automobile accident on 14 October, 1928, 
this right eye was so seriously injured that he had to have it removed 
from the socket and has lost the sight of this eye. In reply to the 
allegation of fraud, the plaintiff, after setting up other defenses not 
material on this record to be considered, denied “that tae questions as 
answered were false and fraudulent, and especially denied that he made 
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any incorrect statements or answers to the questions.” Jt may be noted 
that the language of the policy was, “Have you any . . . impair- 
ment of sight,” not “have you ever had.” 

Without objection plaintiff testified “The complete ball of the eye was 
removed from the socket. This eye was absolutely all right prior to the 
time that I had the accident the 14th of September (October). I could 
see out of the eye and read anything I wanted to. I do not wear 
glasses.” Plaintiff testified that this eye was previously injured, on 
19 July, 1927, by an ale bottle “Nehi” bursting and the top striking him 
in the eye “cutting a little skin on the hd just below the eye lash and 
striking the ball of the eye.” The plaintiff further testified, without 
objection, that he employed a physician to treat it. “I finally got abso- 
lutely well from the treatment. That was in 1927. I never have worn 
a pair of glasses. . . . At that time I was tested as to whether I 
could see out of that eye by Mr. Badger (referring to Badger McLeod, 
agent, who wrote the insurance for defendant company). He closed this 
eye (indicating good eye) and pointed out calendars and pencils and 
other things he had in the office to examine my eye with, and I was able 
to read out of that eye absolutely; there was no impairment that I 
know of.” 

We do not think that under our liberal practice that there was such a 
departure in the pleadings and evidence that there was any error in this 
respect in the trial in the court below. The court below had plenary 
power to amend the pleadings in so far as it did not change the cause 
of action and allege substantially a new cause of action without consent. 
C.S., 547, 549. Lefler v. Lane, 170 N. C., 181; Goins v. Sargent, 196 
N. C., at p. 481. Taking into consideration the evidence unobjected to 
and that which was objected to bearing on the same subject, if any error 
was committed, it was not prejudicial. The evidence taken as a whole, 
we think, complied with C. 8., 564. 

From a careful perusal of the case, 1t appears to us that it was mainly 
a question of fact. That fact was decided by the jury in favor of plain- 
tiff. On the whole record, we find no prejudicial or reversible error. 

No error. 





STATE vy. J. W. POE. 
(Filed 23 October, 1929.) 


False Pretense A b—False representations must be relied on to constitute 
crime of false pretense. 
In order to constitute the crime of false pretense it is required that the 
representations alleged to be false were relied upon, and under the evi- 
dence in this case it is held the action should have been dismissed. 
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APPEAL by defendant from Derin, J.. at June Term, 1929, of Orange. 
Reversed. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
A.C. Ray for defendant. 


Per Curtam. The defendant was indicted for false pretense, the 
charge being that he had falsely pretended to Ernest Mann that T. N. 
Mann had said for Ernest Mann, his son, to accept the defendant’s check 
In payment of a large quantity of lumber. T. N. Mann testified he had 
not made this statement. There was evidence for the State that when 
the defendant came to the place of business to get flooring, Ernest Mann 
went to see his father, who told him that the defendant would have to 
pay the cash or its equivalent for the lumber, and that upon his return 
he gave this information to the defendant, who then said that he had 
arranged with T. N. Mann to give him a note payable in thirty or 
sixty days. Ernest Mann testified: “I let him have the lumber upon his 
representations that the check would be paid when due, and but for 
these representations and the statement made to me that he had arranged 
with my father to take a note or check I would not have let him have it. 
I helped to load the lumber after I returned from seeing my father 
about it, and after Mr. Poe stated he had arranged with my father to 
take a cheek or note, payable in thirty or sixty days. I am sure that I 
saw my father last, and that ALv. Poe did not sce him after I did.” 

One of the elements of a criminal prosecution for false pretense is 
reasonable reliance on the representation by the party to whom it ‘is 
made. Ernest Mann was told by his father immediately before the 
alleged representation was made that credit should not be extended to 
the defendant, and if he saw fit to disregard this positive instruction it 
cannot be held for law that he reasonably reed upon tae defendant’s 
statement. He must have known that if his father had previously made 
this agreement with the defendant it was not effective in the face of the 
instruction to accept from the defendant nothing but the cash or its 
equivalent. 

The action should have been dismissed. S. v. ayer, 196 N. C., 454. 

Reversed. 
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L. N. SASSER v. TOLAR-HART HOLT MILLS, Inc. 
(Filed 25 October, 1929.) 


Master and Servant C a—Employee must establish negligence of employer 
as proximate cause of injury. 

Where an employee at a cotton mill chooses of his own volition to run 
his hand into a revolving screen to clean it of a piece of cotton, knowing 
that it would be injured. except for his quickness in withdrawing it, and 
that the machinery should have been first stopped: Hefé, there is no pre- 
sumption of negligence on the part of the defendant from the fact of 
injury, and the plaintiff must establish negligence of the defendant as 
the proximate cause of his injury, and in this case the action was properly 
dismissed. 


APPEAL by plaintiff from Cranmer, J., at February Term, 1929, of 
CumBERLAND. Affirmed. 


Nimocks & Nimocks and Robinson, Downing & Downing for plaintiff. 
Oates & Herring for defendant. 


Per Crriam. This is an action for the recovery of damages for per- 
sonal injury. The plaintiff undertook to clean a lapping machine while 
the machinery was in motion, in consequence of which his left hand was 
caught in a revolving screen and severely injured. His action was dis- 
missed as In case of nonsuit and he appealed. 

It was incumbent upon the plaintiff to establish the defendant’s negli- 
gence as the proximate cause of his injury. The mere fact of his injury 
docs not raise a presumption of negligence, and there is no evidence that 
the defendant required the plaintiff to remove the trash or waste cotton 
while the machinery was moving. The plaintiff seems to have acted 
upon his own initiative. He testified: “I saw this piece of cotton in 
the sereen. I seen the bulk of it. I knew that there were revolving 
spokes in there at that place. I knew that unless I stopped the machine 
that the sereen with its spokes was turning. I knew that if I put my 
hand in between the spokes and left it there long enough that one of 
those spokes was bound to cut my hand, but I didn’t intend to let it stay. 
It cut me anyway.” 

An examination of the record discloses no reversible error either in 
the rejection of evidence or in the judgment dismissing the action. 


Affirmed. 
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W. C. CLARK vy, A. J. MAXWELL, COMMISSIONER OF REVENUE OF 
NORTH CAROLINA, 


(Filed 50 October, 1929.) 
Taxation A d—Classification of trucks, etc., for taxation in accordance 


with distance between termini is constitutional and valid. 


The statute classifying trucks, etc., hauling freight for hire for license 
taxes in accordance with the distance of route along the State’s highway 
is held to be upon a reasonable and substantial basis, and there being no 
constitutional inhibition against such classification, it is held not to be 
discriminatory contrary to the provisions of our State Constitution, Art. V, 
sec, 3, or section 1, Fourteenth Amendment to the Constitution of the 
United States. 


APPEAL by defendant from Harris, J., at April Term, 1929, of Wake. 
Reversed. , 

Action to recover a sum of money paid by plaintiff, under protest, 
to defendant, as a license tax, for the privilege of engaging in the busi- 
ness of operating a motor-propelled truck for the trensportation of 
property over the public highways of this State, for compensation. 

Payment of said license tax was demanded by defendant, as Commis- 
sioner of Revenue of this State, under the provisions of subsection 3, 
section 165, chapter 345, Public Laws of North Carolina, 1929. This 
chapter is entitled “An act to raise revenue.” Section 165 of said act 
is included under Schedule B, which is entitled “License Taxes.” Sub- 
section 3 of said section is in words as follows: 

“Every person, firm or corporation, their lessees, trustees or receivers, 
engaged in the business of operating automobiles, or other motor vehicles, 
trucks, tractors, trailers or semi-trailers, for the transportation of prop- 
erty over the public highways of this State for compensation between 
termini for a distance of greater than fifty (50) miles, either upon 
call, prearrangement, contract, lease or other arrangement, shall apply 
for and procure from the Commissioner of Revenue a State license for 
the privilege of engaging i such business, and shall pay for such license 
an annual tax as follows: 

For each such motor-propelled vehicle, truck, trailer or semi-trailer 
of a rated carrying capacity of less than three tons, at the rate of forty- 
five dollars ($45) per ton. 

For such motor-propelled vehicle, truck, tractor, trailer or semi-trailer 
of a rated carrying capacity of three tons or over at the rate of seventy- 
five dollars ($75) per ton.” 

Plaintiff is a citizen of this State, and the owner of a one-ton, motor- 
propelled truck. He is engaged in the business of operating said truck 
for the transportation of property over the public highways of this 
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State, for compensation. He operates said truck sometimes between 
termini which are less, and sometimes between termini which are more 
than fifty (50) miles distant from each other, dependent upon the special 
contract or arrangement made by him with each customer. 

He was engaged in such business on 1 June, 1929, and since said date 
he has continued, and now proposes to continue in such business. Upon 
defendant’s demand, plaintiff has paid to defendant the sum of forty- 
five dollars ($45), for which sum a State license has been issued to him, 
in accordance with the provisions of subsection 3, section 165, chapter 
345, Public Laws of North Carolina, 1929. 

Plaintiff conceded that he was hable, under subsection 2, section 165, 
chapter 345, Public Laws of North Carolina, 1929, for a license tax of 
fifteen dollars. He contended that he is not liable for a license tax, 
under subsection 3, section 165, chapter 345, Public Laws of North 
Carolina, 1929, for the reason that said statute is unconstitutional and 
void. Plaintiff paid to defendant the sum of thirty dollars, under 
protest. 

This action to recover the sum of thirty dollars was begun in the 
court of a justice of the peace of Wake County, and was heard in the 
Superior Court of said county, upon plaintiff’s appeal from the judg- 
ment of said court. 

From the judgment in accordance with the opinion of the court that 
the statute, under which the leense tax was demanded by defendant and 
paid by the plaintiff, is unconstitutional and void, defendant appealed 
to the Supreme Court. 


Albion Dunn for plarnteff. 
Attorney-General Brummitt and Assistant Atlorney-General Nash for 
defendant, 


Connor, J. ‘The only question presented for decision by this appeal 
is whether the statute under which plaintiff has been required to pay a 
license tax for the privilege of engaging in the business of operating a 
motor-propelled truck for the transportation of property over the public 
highways of this State, for compensation, is in violation of section 3 of 
Article V of the Constitution of North Carolina, or of section 1 of the 
Fourteenth Amendment of the Constitution of the United States. 

Plaintiff contends that the license tax which he has been required to 
pay under the provisions of the statute is not uniform, in that the said 
license tax exceeds the amount of the tax imposed by other statutes upon 
persons engaged in the same business, and that, therefore, the statute is 
in violation of section 3 of Article V of the Constitution of North Caro- 
lina. 
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Plaintiff further contends that the enforcement of the said statute 
deprives him of his property without due process of law, and of the 
equal protection of the law, in that he is required by its provisions to 
pay a larger sum of money-as a license tax than is required of others 
engaged in the same business, and similarly situated, and that, there- 
fore, the statute is in violation of section 1 of the Fourteenth Amend- 
ment of the Constitution of the United States. 

In reply to the contrary contentions of defendant, plaintiff alleges that 
the classification made by the statute for the purpose of taxation, is un- 
reasonable and arbitrary in that there is no just or reasonable ground 
for the classification. If these contentions of the plaintiff are well 
founded, the judgment should be affirmed; otherwise it must be reversed. 

Upon full consideration of these contentions, and of the principles of 
law, established by authoritative decisions of this Court and of the 
Supreme Court of the United States, we are of opinion that they are not 
well founded, and that the judgment must be reversed. 

There is no express provision in the Constitution of North Carolina 
that taxes levied by the General Assembly of this State, on trades, pro- 
fessions, franchises or incomes, as authorized by section 3 of Article V 
of said Constitution, shall be uniform. The rule of uniformity, as 
therein prescribed, is appheable only to taxes on property, real or per- 
sonal, including moneys, credits, investments in bonds, stocks, joint- 
stock companies or otherwise. It is well settled, however, that a tax 
imposed or authorized by the General Assembly on trades, professions, 
franchises or Incomes, not uniform, as properly understood, cannot be 
sustained for the reason that such tax is inconsistent with natural justice. 
S.v. Williams, 158 N. C., 610, 73 S. E., 1000. The rule of uniformity, 
as applied to such taxes, does not deprive the General Assembly of the 
power to classify the subjects of taxation, for the purpose of prescribing 
a different rule of taxation for each class, and of imposing upon such 
subjects falling within the several classes a different rate of taxation. 
The only limitation upon this power is that the classification must be 
founded upon reasonable, and not arbitrary, distinctions. The rule is 
authoritatively stated by Hoke, J., in Land Company v. Smith, 151 
N.C., 70, 65 8. E., 641, as follows: 

“The power of the Legislature in this matter of classification is very 
broad and comprehensive, subject only to the hmitation that it must 
appear to have been made upon some ‘reasonable ground—something 
that bears a just and proper relation to the attempted classification, and 
not a mere arbitrary selection.’ ” 

Upon this principle, the classification made by the General Assembly 
of this State for purposes of taxation of persons, firms or corporations 
engaged in the business of operating motor-propelled vehicles, for the 
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transportation of property on the public highways of the State, for 
compensation, must be sustained. All persons, firms or corporations 
engaged in such business are required to pay a license tax. None are 
exempt. The amount of the tax is determined by the class in which 
each person, firm or corporation is included. The distinction between 
those who transport property over the public highways of the State, 
for compensation, between termini which are less than fifty (50) miles 
distant from each other (subsection 2, section 165, chapter 343, Public 
Laws 1929), and those who transport property over said highways also 
for compensation sometimes between termini which are less, and some- 
times between termini which are more than fifty (50) miles distant from 
each other, dependent upon the contract with each customer (subsec- 
tion 3, section 165, chapter 345, Public Laws 1929) is, we think, reason- 
able and not arbitrary. The privilege of engaging in the latter business 
is more valuable than the privilege of engaging in the former business, 
only. The service furnished by the State to the former is less expensive 
than the service furnished to the latter. It cannot be said that it is 
unjust for the State to require a larger leense tax to be paid by the 
licensee who acquires by his license the more valuable privilege, at a 
greater cost to the State. We cannot hold as a matter of law that the 
classification made in this instance by the General Assembly is void, for 
that the line separating the two classes is arbitrary. As said by Justice 
Holmes, in his opinion in Louisville Gas & H. Co. v. Coleman, 277 
U.S., 32, 72 L. Ed., p. 775: “When a legal distinction 1s determined, as 
no one doubts it may be, between night and day, childhood and maturity, 
or any other extremes, a point has to be fixed or a line has to be drawn, or 
gradually picked out by successive decisions, to mark where the change 
takes place. Looked at by itself, without regard to the necessity behind 
it, the line or point seems arbitrary. It might as well, or nearly as well, 
be a little more to one side or the other. But when it is seen that a line 
or point there must be, and that there is no mathematical or logical way 
of fixing it precisely, the decision of the Legislature must be accepted, 
unless we can say that it is very wide of a reasonable mark.” 

It has been held in numerous cases by the Supreme Court of the 
United States, whose decisions are authoritative with us upon the ques- 
tion as to whether the statute involved in the instant case is in viola- 
tion of section 1 of the Fourteenth Amendment of the Constitution of 
the United States, that the provisions of said section do not forbid classi- 
fication by the State of subjects of taxation, and that the power of the 
State to classify for purposes of taxation is of wide range and flexibility, 
subject only to the limitation that the classification must be reasonable, 
not arbitrary, and must rest upon some ground of difference haying a 
fair and substantial relation to the object of the legislation, so that all 


608 IN THE SUPREME COURT. [197 
CLARK Vv. MAXWELL, COMMISSIONER OF REVENU®. 


persons similarly circumstanced shall be treated alike. Loutsville Gas 
& H. Co. v. Coleman, 277 U.S., 32, 72 L. Ed., 770, and cases cited. In 
Brown-Forman Co. v. Kentucky, 217 U. S., 563, 54 L. Ed., 883, it is 
said: “A very wide discretion must be conceded to the legislative power of 
the State in the classification of trades, callings, businesses, or occupa- 
tions which may be subjected to special forms of regulation or taxation 
through an excise or license tax. If the selection or classification is 
neither capricious nor arbitrary, and rests upon some reasonable con- 
sideration of difference or policy, there is no denial of the equal protec- 
tion of the law.” 

Upon these principles, it must be held that the statate involved in 
this action is not in violation of the provisions of section 1 of the Four- 
teenth Amendment of the Constitution of the United States. 

The General Assembly of this State, for purposes of taxation, has 
classified all persons, firms or corporations engaged in the business for 
which a State license is required by statute. The distinction made be- 
tween the several classes, in accordance with said classification, rests 
upon reasonable grounds, having a substantial relation to the objects 
of the legislation. Having made a valid classification, the General As- 
sembly had the power, which it has exercised in its legislative discretion, 
to prescribe different methods of determining the amount of the license 
tax imposed upon the subjects of the taxation, falling wichin the several 
classes, and to impose a license tax of varying amount upon such sub- 
jects of taxation. There is no provision of the Constitution either of 
this State or of the United States, which forbids the General Assembly 
to exercise this power. The statute is valid; upon the agreed state- 
ment of facts, plaintiff was liable for the license tax paid by him upon 
the demand of the defendant. He is therefore not entitled to recover sin 
this action. 

The distinction between the statute involved in this case, and the 
statute which we held void in Tea Co. v. Doughton, 196 N. C., 145, 144 
S. E., 701, is, we think, obvious. The classification made, as contended 
by the defendant in that case, was not founded upon any reasonable or 
substantial ground. That statute also unjustly discriminated between the 
plaintiffs, who owned and operated six or more stores, all of which were 
taxed, and other merchants, who owned and operated five or less stores, 
all of which were exempt from the tax imposed by the statute upon 
plaintiffs. In this case the classification, for purposes of taxation, is 
reasonable, and there is no exemption. There is, therefore no unjust 
discrimination. The judgment in this case is 

Reversed. 
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CLEMENT RICHARDSON vy. CULLEN SATTERWHITE., 
(Filed 30 October, 1929.) 
Estoppel B a—Where issues are raised by the pleadings a judgment 


without a trial will not estop subsequent action. 


A judgment rendered as a matter of law upon pleadings which raise 
issues of fact determinable only by a jury, is not an estoppel between the 
parties and those claiming under them in a subsequent action involving 
the same subject-matter. 


Civin action, before Grady, J., at February Term, 1929, of FranK11y. 

The evidence tended to show that Cullen Satterwhite owned a tract 
of land in Franklin County, and that he had traded through a period 
of sixteen years with N. B. Finch, trading as N. B. Finch & Co., pur- 
chasing fertilizer and supplies, and that on 5 March, 1924, Finch rep- 
resented to Satterwhite that he was indebted to him on said account in 
the sum of $4,811.73, and procured the execution of a mortgage upon 
Satterwhite’s land to secure the indebtedness. Thereafter, on 2 Novem- 
ber, 1926, Finch, mortgagee, advertised the land for sale in accordance 
with the terms of said mortgage. Thereupon, on 3 December, 1926, 
Satterwhite instituted an action in the Superior Court of Franklin 
County, entitled, “Cullen Satterwhite v. N. B. Finch, trading as N. B. 
Finch & Co.,” alleging that there was a mistake in the account for that, 
although Satterwhite had executed said mortgage to secure the sum of 
$4,811.73, as a matter of fact the said Satterwhite, upon a proper 
accounting, owed Finch nothing, and that by reason of said mistake 
Finch was indebted to said Satterwhite in the sum of $2,000. Satter- 
white in the complaint asked for an injunction to restrain a sale of his 
land “until there shall have been an accounting between the plaintiff 
and the defendant.” The cause came on for hearing at the August 
Term, 1927, Franklin Superior Court, when Judge Lyon rendered the 
following judgment: 

“And it appearing to the court and being found by the court from the 
pleadings, that there has been account stated between the parties on 
5 March, 1924, at which time there was due the defendant by plaintiff 
the sum of $4,011.73, with interest on said sum from 1 January, 1924, 
at the rate of 6% per annum; 

And it further appearing to the court, and being found by the court 
from the pleadings, that the plaintiff alleges no fraud or specific errors 
in said account, and that all material facts and allegations of the com- 
plaint being fully denied by the defendant in his answer, and the court 
being of the opinion, and so finding from the pleadings, that the plain- 
tiff is not entitled to the relief demanded in his petition and complaint: 


610 IN THE SUPREME COURT. [197 


were crm hn en in ote * 





RICHARDSON @, SATTERWHITE. 


It is, therefore, by the court ordered, considered and adjudged, that 
the petition and complaint of the defendant be and the same is hereby 
denied, and the temporary restraining order hereinbefore entered is dis- 
solved, and it is further ordered, adjudged and decreed that unless the 
plaintiff shall, within ninety days from the expiration of this term of 
Franklin Superior Court, pay off and discharge the mortgage and lien 
bond described in the pleadings, together with interest thereon, that the 
defendant 1s authorized, empowered and directed to proceed with the 
foreclosure of the said lien bond and mortgage in accordance with the 
terms thereof and by law provided. 

It is further ordered, adjudged and decreed that the plaintiff pay the 
costs of this action to be taxed by the clerk.” 

Satterwhite neither excepted to nor appealed from said judgment. 

Thereafter, on 20 February, 1928, N. B. Finch, mortgagee, sold said 
land, and the same was purchased by F. D. Finch. On 27 April, 1928, 
Finch and wife conveyed the land to Clement Richardson. 

On 24 November, 1928, Clement Richardson brought the present suit 
against Cullen Satterwhite, alleging that Satterwhite was in the unlaw- 
ful possession of said land. The defendant, Satterwhite, filed an 
answer alleging that at the time of the sale by Finch, mortgagee, on 
20 February, 1928, “there was nothing whatever due to the said N. B. 
Finch from the mortgage which he pretended to foreclose, and the said 
sale was unlawful, null and void for said reason,” ete. In the mean- 
time, on or about 27 April, 1928, the plaintiff, Clement Richardson, had 
borrowed from the Citizens Bank of Spring Hope, N. C., the sum of 
$3,500, and in order to secure the same had executed and delivered to 
O. B. Moss, trustee, a deed of trust upon said tract of land. Satterwhite, 
however, alleged that the bank had full notice and knowledge of all the 
facts set forth in the answer of Cullen Satterwhite and held the land 
‘subject to all the rights and equities of this defendant.” The case 
came to trial at the February Term, 1929, Franklin Superior Court. At 
the conclusion of the evidence the following judgment was entered: 

“This cause coming on to be heard before his Honor, Henry A. Grady, 
judge presiding, and a jury, after the evidence had been offered by the 
plaintiff and defendant, the court was of the opinion and held as a mat- 
ter of law that the defendant was estopped by the judgment rendered at 
August Term, 1927, entitled Cullen Satterwhite v. N. B. Finch, trading 
as N. B. Finch & Co., wherein it was found as a fact, oy Hon. C. C. 
Lyon, presiding judge, that there had been an accounting between the 
parties to said action on 5 March, 1924, the present plaintiff being the 
successors in title to the lands referred to in said former judgment by 
mesne conveyances from N. B. Finch, mortgagee of Cullen Satterwhite, 
and the court holds as a matter of law that the defendant 1s estopped by 
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said judgment from setting up the equities referred to in his answer in 
respect to the alleged invalidity of said mortgage deed; and the follow- 
ing issues having been submitted to the jury and answered by them, to 
wit (see issues and verdict above) : 

Now, upon the verdict and the evidence offered, and the ruling of 
the court in respect to the estoppel pleaded by the plaintiff, it is eonsid- 
ered, ordered and adjudged that the plaintiff, Clement Richardson, is the 
owner in fee simple, subject to the mortgage deed to his co-plaintiff re- 
ferred to in the pleadings of the Citizens Bank of Spring Hope, N. C., 
of all the lands and premises referred to and described in the complaint, 
being that certain tract or parcel of land situate in Franklin County, 
Dunn Township, and described by metes and bounds in that certain 
mortgage deed, dated 5 March, 1924, and recorded in Book 257, at 
page 237, of the register’s office of Franklin County, which book and 
page shall operate as a part of this judgment, and the description therein 
contained shall be deemed to be a part hereof to all intents and pur- 
poses. 

It is further ordered and adjudged that a writ of assistance be issued 
by the clerk of the Superior Court, directing the sheriff of Franklin 
County to put the defendant out of the possession of said lands, and to 
put the plaintiff Richardson ito possession thereof. 

It is further ordered that the question of rents and profits issuing out 
of said lands, and demanded in the complaint, be continued to be passed 
upon by a jury at some subsequent term of this court.” 

From the foregoing judgment the defendant appealed. 


White & Malone for plaintiff. 
Yarborough & Yarborough for defendant. 


Brocpen, J. Did the judgment of Lyon, J., rendered at the August 
Term, 1927, of Franklin Superior Court, constitute an estoppel upon the 
defendant in this action ? 

An examination of the Lyon judgment, set out in the record, dis- 
closes that the judge found from the pleadings that the plaintiff in the 
action was indebted to N. B. Finch in the sum of $4,011,738. The judge 
further found from the pleadings that ‘all material facts and allega- 
tions of the complaint, being fully denied by the defendant in his answer, 
and the court being of the opinion, and so finding from the pleadings 
that the plaintiff is not entitled to the relief demanded in his petition 
and complaint, it 1s, therefore, by the court ordered, considered and ad- 
judged that the petition and complaint of the plaintiff be, and the same 
is hereby denied.” 
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It will be observed that the complaint alleged that the plaintiff was 
a colored man with practically no education, and entirely unable to keep 
books or accounts, and that he relied upon the correctness of the account 
us kept by the defendant. Plaintiff further alleged that a mistake had 
been made In the account, and that although he had given a note to the 
defendant and secured the same by a mortgage upon his land, that by 
reason of the mistake he was not indebted to the defendant at all. 

Clearly, the complaint alleged a cause of action. The allegations of 
the complaint were denied in the answer. The pleadings, therefore, 
raised an issue of fact for the jury. The trial judge ordered “that the 
petition and complaint of the plaintiff be, and the same is hereby de- 
nied.” While this language is of doubtful import, apparently the judg- 
ment, denying the complaint, would be equivalent to a dismissal of the 
action. .As the pleadings raised issues of fact and the jury trial was 
not waived, the judge was without power to declare, upor. the pleadings 
alone, “that there has been an account stated between the parties.” The 
principle of law applicable is stated in Grimes v. Andrews, 170 N. C., 
515, 87S. E., 341: “And when it appears from the record that the court 
never determined the merits of the controversy nor rendered any judg- 
ment affecting the same, but simply dismissed the plaintiff’s action, 
without trial and without evidence, such judgment does not support a 
plea of former adjudication. . . . Wedo not say that where it ap- 
pears that the merits have been considered and passed upon, the judg- 
ment of dismissal may not be successfully pleaded as a former adjudica- 
tion,” ete. 

The Lyon judgment decreed that if the plaintiff should not pay the 
indebtedness within ninety days that the defendant was ecuthorized and 
directed to proceed with foreclosure of said lien bond and mortgage in 
accordance with the terms thereof, but having dismissed plaintiff’s 
action, and there being no allegation in the action or prayer for fore- 
closure, this portion of the judgment was not supported by the plead- 
ings. This principle of law was expressly declared in Hoell v. White, 
169 N. C., 640, 86 S. E., 569. 

In view of the facts disclosed by the record, we are of the opinion that 
the judgment rendered by Lyon, J., at the August Term, 1927, was not 
an estoppel upon Cullen Satterwhite, and, therefore, the judgment of 
Grady, J., at the February Term, 1929, is 

Reversed. 
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IN THE MATTER-oF CAROLINA BANK AND TRUST COMPANY, an 
INSOLVENT BANKING CORPORATION. 


(Filed 30 October, 1929.) 


1. Banks and Banking H a—Request that cashier sell stock does not re- 
lieve holder of statutory liability when stock has not been sold. 
Where the name of a person remains on the books of a bank as a stock- 
holder on the date of the bank’s insolvency, and so appears when the 
insolvent bank is in the hands of a liquidating agent appointed by the 
Corporation Commission, C. S., 219(a), Vol. 8, his statutory liability 
to the amount of the par value of his shares subscribed is not affected by 
the fact that he had prior requested the cashier of the bank to sell his 
shares when the cashier had not been able to do so, and the sale had not 
been made and the shares had not been transferred on the books of the 
bank to another. Darden v. Coward, ante, 35, cited and distinguished. 


2. Same—Defense that bank stock was bought prior to enactment of 
Ch. 113, Public Laws 1927, is untenable in action for statutory 
liability thereon. 

The statutory liability of the holder of bank stock for the amount equal 
to the par value of his shares is contractual and exists from the time of 
the purchase of the stock, and chapter 118, Public Laws of 1927, does not 
alter nor enlarge this liability, but has reference only to the pocedure to 
enforce it, and the defense that the stock was bought prior to the enact- 
ment of the statute of 1927, and that the statute could have no retroactive 
effect, is untenable. 

3. Same—Only depositor's dividends may be credited to his statutory 
liability on stock in imsolvent bank. 

Where the holder of stock of an insolvent bank is also a depositor therein, 
only such dividends as he receives on his deposit may be credited by the 
liquidating agent of the bank upon his indebtedness to the bank on his 
statutory liability as a stockholder, and he is not entitled to have the total 
amount of his deposit applied as a payment on the assessment made 
against him by reason of his statutory liability. 


Apprat by John F. McLean, petitioner, from Cranmer, J., at May 
Term, 1929, of Rogerson. Affirmed. 

This is a proceeding for the hquidation of the Carolina Bank and 
Trust Company, an insolvent banking corporation organized under the 
laws of this State. The proceeding was begun by the Corporation Com- 
mission of North Carolina, under the provisions of chapter 113, Public 
Laws of North Carolina, 1927, N. C. Code, 1927, sec. 218(c). An 
assessment was made by said Corporation Commission, as authorized by 
section 18 of said statute, upon the stockholders of said insolvent cor- 
poration, by reason of their statutory lability. C. S., Vol. III, sec. 
219(a). 

The petitioner, John F. McLean, alleges that the assessment made 
against him as a stockholder of said corporation is void, for that he was 
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not a stockholder at the date of the insolvency of said corporation. He 
alleges that he had sold, or requested the cashier of said corporation to 
sell for him, the five shares of stock of said corporation, which he had 
purchased in 1917, prior to said date, and that, therefore, he is not liable 
to assessment as a stockholder, 

The said petitioner alleges further, that if it shall be found by the 
court that he was a stockholder of said corporation, at the date of its 
insolvency, said assessment is void, as to him, for that section 13 of 
chapter 113, Public Laws of North Carolina, 1927, was enacted subse- 
quent to the purchase by him of shares of stock in said corporation, and 
that said section 13, under which the assessment was made against him, 
is not applicable to him as a stockholder of said insolvent corporation. 
He alleges that a valid assessment can be made against him only under 
the statute in force at the date on which he purchased stock in said cor- 
poration, 

The said petitioner, upon these allegations, prays that the assessment 
made by the Corporation Commission against him as a stockholder in 
this proceeding, be declared null and void, and that he be relieved of 
said assessment. 

The said petitioner alleges further that at the date of the insolvency 
of said corporation, he was one of its depositors, having to his credit on 
its book amounts subject to his check; that the liquidating agent of said 
corporation, appointed by the Corporation Commission, as provided by 
statute, has refused to pay to him the dividends apportioned from the 
assets In his hands upon the amounts due him as a depositor, but has 
apphed-said dividends as payments on the assessment made againt him 
us a stockholder. He alleges that said liquidating agent is without 
authority to apply the said dividends as payments on said assessment, 
and that said dividends are due and payable to him, as a depositor and 
eveditor of said insolvent corporation. 

The said petitioner, upon these allegations, prays that he be declared 
the owner of and entitled to said dividends, and that said liquidating 
ngent be ordered and directed to pay the same to him. 

The material allegations of the petition, chiefly of law, arc denied 
by the answer of the liquidating agent. He prays that the assessment 
made by the Corporation Commission against the petitioner, as a stock- 
holder of the insolvent corporation, be declared valid, and that the ap- 
plication of the dividends apportioned to the petitioner as a despositor 
of said corporation made by hun, be approved. 

Upon the facts found by the court, in accordance with she agreement 
of the petitioner and the respondent, it was ordered and adjudged that 
the pravers of the petitioner be and the same were denied. From said 
jadgment the petitioner appealed to the Supreme Court, 
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McKinnon & Fuller for petitioner. 
I. M. Banley and McLean & Stacy for respondent. 


Connor, J. In 1917 the petitioner, John F. McLean, purchased five 
shares of the capital stock of the Carolina Bank and Trust Company, a 
corporation organized and engaged in the banking business, at Red 
Springs, N. C., under the laws of this State. The certificate issued to 
the petitioner for these shares of stock was endorsed by him and as- 
signed to said company as collateral security for his note given for the 
purchase price of said shares of stock. This note was endorsed by J. D. 
McLean. 

Annual dividends declared by said company on said shares of stock 
were paid from time to time to the petitioner, until 1921. During that 
year the petitioner notified the cashier of said company that he was in- 
solvent and unable to pay his note, then held by said company; he re- 
quested the said cashier to sell the said shares of stock, and to apply the 
proceeds of said sale to the payment of said note. The said cashier at- 
tempted to sell the shares of stock, but was unable to do so. Dividends 
declared on the stock which stood in the name of the petitioner on the 
books of the corporation were not paid to him, after 1921, but were 
apphed as payments on his note. .At the date of the insolvency of the 
corporation, when the Corporation Commission of North Carolina took 
possession of its assets, under the provisions of chapter 113, Public Laws 
of North Carolina, 1927, five shares of its capital stock stood on its 
books in the name of the petitioner. ‘The said shares of stock had not 
been sold by the petitioner or by the cashier of the corporation at his 
request. 

Upon the foregoing facts there was uo error in the finding by the 
court that the petitioner, John F. McLean, was a stockholder of the 
Carolina Bank and Trust Company at the date of its insolvency, and 
that as such he was liable to an assessment for an amount equal to the 
par value of said shares of stock. Yrusf Co. v. Jenkins, 193 N.C., 761, 
138 S. E., 189. The facts in this case are easily distinguishable from 
the facts in Darden v. Coward, ante, 85, 147 S. E., 671. In that case 
the plaintiff, whose name appeared on the books of the insolvent bank as 
the owner of ten shares of its capital stock, had sold said shares of stock 
to the cashier of the bank prior to its insolvency, and at the date of such 
sale had transferred the certificate for same to said cashier, with direc- 
tions that such eashier as transfer agent of the bank, cancel the certificate 
in the name of the plaintiff, and issue a new certificate to the purchaser. 
The failure of the cashier to make such transfer was due to his neglect 
and not to the fault of the plaintiff. In the instant case, no sale had been 
made; petitioner’s certificate was in the possession of the bank as col- 
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lateral security. The certificate had not been delivered by the petitioner 
to the cashier as the transfer agent of the corporation, with direction to 
transfer the same to a purchaser. The petitioner had done nothing to 
divest himself of his rights, or to relieve himself of his liabilities as a 
stockholder of the Carolina Bank and Trust Company prior to its insol- 
vency. 

The statutory lability of the petitioner as a stockholder of the Caro- 
line Bank and Trust Company was not affected by the provisions of 
chapter 113, Public Laws of North Carolina, 1927. Such liability was not 
altered in its nature or enlarged in its extent. Only the procedure for 
its enforcement was affected by section 13 of said statute. In Corpora- 
tion Commission v. Murphey, ante, 42, 147 S. E., 667, we held that the 
statute is valid, and that its only effect is to remedy defects which under 
the procedure formerly prescribed by statutes as construed by our de- 
cisions, had prevented an effective enforcement of the statutory liability 
of stockholders in banking corporations, organized under the laws of this 
State. Petitioner’s contention that the statute is not applicable to him 
because it was enacted after he purchased his stock cannot be sustained. 

The statutory liability of stockholders of banks organized under the 
laws of this State has been held to be contractual in its nature. For this 
reason it is held in Smathers v. Bank, 185 N. C., 410, 47 5. E., 893, that 
the statute enacted in 1897 should be construed to operate prospectively 
only. This principle does not apply to section 13 of chapter 113, Public 
Laws of North Carolina, 1927, for the reason that this statute does not 
impose any new liability, or enlarge the liability theretofore imposed by 
statute. It affects only the procedure by which the liabilizy incurred by 
petitioner when he bought his stock may be determined ard the sum for 
which he is liable may be assessed. The identical question here pre- 
sented was decided in Lamar v. Taylor, 141 Ga., 227, 80 S. E., 1085, 
contrary to the contention of the petitioner. 

The liability of the petitioner as a stockholder of the Carolina Bank 
and Trust Company, by reason of the statute, was for all “contracts, 
debts and engagements of the corporation,” to the extent of the par value 
of his stock. He was liable equally and ratably with the other stock- 
holders. This liability did not arise when the corporation became insol- 
vent or when its assets were taken over by the Corporation Commission ; 
nor did it arise when the assessment was made by the said Commission. 
It arose when the petitioner became a stockholder by the purchase of 
five shares of the capital stock of the corporation in 1917. The amount 
for which he is hable was determined by the assessment. He is now a 
debtor in said amount to the liquidating agent of the insolvent corpora- 
tion, as the representative of its depositors and other creditors, and of its 
stockholders. When his assessment has been collected, its amount will 
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be part of the general assets of the corporation and will be immediately 
available for distribution as provided by the statute. When the expenses 
of the liquidation have been paid, and all of the Habilities to creditors 
have been discharged, the assets then in the hands of the liquidating 
agent, if any, will be distributed pro rata to the stockholders. Section 13, 
chapter 113, Public Laws 1927. 

Dividends upon the claims of petitioner as a depositor of the insolvent 
banking corporation, in the hands of the liquidating agent, are due by 
such agent and are payable by him to the petitioner. The petitioner is a 
ereditor of the liquidating agent to the extent of the dividends appor- 
tioned to him out of the general assets of the corporation. These divi- 
dends were properly apphed by the liquidating agent as payments on 
the amount due him by the petitioner, on account of the assessment. 
Equity and justice require that the hquidating agent, when he comes to 
settle with the petitioner, shall deduct the amounts of dividends due to 
him as a depositor, from the amount due by him to the liquidating agent 
on account of his assessment by reason of his statutory hability. Davis v. 
Mfg. Co., 114 N. C., 321, 19 S. E., 871. It does not follow that a de- 
positor who is also a stockholder of an insolvent banking corporation is 
entitled to have the total amount of his deposit applied as a payment on 
his assessment. Only the dividends apportioned to him as a depositor 
may be so applied. To hold otherwise, would be unjust and inequitable 
both to creditors and to other stockholders. We find no error in the 
judgment. It is 

Affirmed. 





S. M. DAVIS anp Wire, FLORA M, DAVIS, v. UNION CENTRAL LIFE 
INSURANCE COMPANY ET AL. 


(Filed 30 October, 1929.) 


1. Mortgages E a~—The assignee of the mortgagee may enforce the mort- 
gage security. 

The one who is the last and highest bidder at the foreclosure of a mort- 
gage or deed of trust on lands is but a proposed purchaser within the ten 
days before confirmation, C. S., 2591, and where the mortgagee has become 
such purchaser and within ten days allowed by statute for an increase bid 
a third person pays the mortgage debt and has the notes and mortgage 
assigned to him, such person has the right of lien and foreclosure under 
the terms of the mortgage securing the note. 


2. Mortgages H q—Refusal to continue action for junior lien holders to 
be made parties not erroneous where their interests protected by the 
decree, 

Where the decree of foreclosure of a mortgage has been made by the 
court with the provision that all junior lien holders be notified of the 
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time and place of the sale and to show cause at the next sueceeding term 
why they should not be bound by the decree and gale, their rights are pro- 
tected by the decree and the refusal of the court to continue the action 
for foreclosure so that they might be made parties is not held for error 
under the facts of this case. 


Civin action, before Cranmer, J., at April Term, 1929, of BiapEn. 

The record discloses that prior to 26 March, 1921, the plaintiffs, S. M. 
Davis and wife, owned a tract of land in Bladen County, containing 
about 501% acres, and that on said date plaintiffs borrowed from the 
defendant, Union Central Life Insurance Company, the sum of $10,000, 
evidencing said indebtedness by notes secured by a deed of trust upon 
said land, to the defendant, Louis Breiling, trustee, which deed of trust 
was duly recorded in the office of the register of deeds of Bladen County. 
Having failed to make the payments due in 1926 and 1927, the plaintiffs 
borrowed from the National Bank of Fayetteville a certain sum of 
money and issued as evidence thereof a promissory note and secured the 
same by a second mortgage or deed of trust upon said preperty to A. B. 
MeMillan, trustee for the National Bank of Fayetteville. Thereupon 
the National Bank of Fayetteville delivered to the defendant, Union 
Central Life Insurance Co., its certificate of deposit, payable 1 Novem- 
ber, 1927, in the sum of $1,848. Thereafter, on 8 August, 1927, the 
National Bank of Fayetteville closed its doors by reason of insolvency 
and the Union Central Life Insurance Company could not collect the 
deposit of $1,845.58. Thereupon the Union Central Life Insurance 
Company directed Louis Breiling, trustee in the first deed of trust, to 
advertise and sell plaintiff’s property. The land was azcordingly ad- 
vertised for sale on Wednesday, 14 December, 1927. Plaintiffs insti- 
tuted an action on 12 December, 1927, against the Union Central Life 
Insurance Company and Louis Brciling, trustee, to restrain the sale of 
said property, alleging that the defendant, Union Central Life Insur- 
ance Company, had accepted the deposit of the National Bank of Fay- 
etteville as a payment of the amount due by the plaintiffs according to 
the tenor of the notes. The Union Central Life Insurance Company con- 
tended that it had accepted deposit from the National Bank of Fayette- 
ville as collateral security and not as payment. The controversy was 
heard by Sinelair, J., on 31 December, 1927, and a consent judgment 
was entered to the effect “that the defendant, Union Central Life Insur- 
ance Company, and its trustee, Louis Breiling, be and they are hereby 
restrained from exercising power of sale in the deed of trust referred to 
in the pleadings until 1 March, 1928.’ The judgment further provided 
that if the indebtedness was not paid on or before 1 March, 1928, that 
the power of sale should be exercised. 
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No further steps were taken in the matter until Louis Breiling, 
trustee, readvertised the property for sale on 29 October, 1928. The 
property was sold on said date and “was bid in by the Union Central 
Life Insurance Company for $10,000.” On 8 November, 1928, and 
prior to the expiration of the ten days allowed by law, the LaFayette 
Bank and Trust Company, of Fayetteville, sent to Johnson-Johnson & 
Floyd, attorneys for Union Central Life Insurance Company, a check 
for $12,983.65, which was the amount of the indebtedness due the 
Union Central Life Insurance Company. Thereafter Johnson-John- 
son & Floyd, attorneys, sent to the LaFayette Bank and Trust Company 
the notes and deed of trust held by the Union Central Life Insurance 
Company, said deed of trust bearing the following endorsement: “For 
value received and without recourse on us this deed of trust and the 
notes secured by the same are hereby transferred and assigned to D. U. 
Sandlin, trustee for the LaFayette Bank and Trust Company, together 
with all our right, title and interest in the same. This 17 November, 
1928. Union Central Life Insurance Company, by Johnson-Johnson & 
Floyd, atforneys.””. The money sent by LaFayette Bank and Trust Com- 
pany to Johnson-Johnson & Floyd was by them forwarded to the Union 
Central Life Insuranee Company and retained by said company. Sub- 
sequently, on 29 December, 1928, the LaFayette Bank and Trust Com- 
pany and D. E. Sandlin, trustee, upon notice and order of the court, 
were permitted to interplead in the action then pending between Davis 
and wife and the Union Central Life Insurance Company and Louis 
Breiling, trustee. The receivers of the National Bank of Fayetteville 
also filed answers, alleging in substance that the LaFayette Bank and 
Trust Company had paid off the mortgage of Union Central Life Insur- 
ance Company at the instance of plaintiff Davis, and that as a result 
thereof the second mortgage or deed of trust held by the National Bank 
of Fayetteville constituted the first hen upon the land of the plaintiff. 

The cause came on for hearing, and the following issues were sub- 
mitted to the jury: 

“1. Were the notes and deed of trust securing the same transferred 
and assigned to the LaFayette Bank and Trust Company and D. E. 
Sandlin, trustee, as alleged? 

“2. Has the mortgage indebtedness been paid?’ 

The trial judge instructed the jury to answer the first issue “yes,” and 
the second issue “no.” Judgment was signed, decreeing that the plain- 
tiffs were indebted to the LaFayette Bank and Trust Company in the 
sum of $12,983.65, with interest from and after 8 November, 1928. 

It was further ordered that in the event said amount was not paid by 
10 June, 1929, the land should be sold, and commissioners were ap- 
pointed to make the sale. 
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It was further ordered that all junior lien holders or judgment credi- 
tors of plaintiffs should be notified of the time and place of the sale, 
and further to show cause at the next term of court held after the sale 
why each of said junior lien holders or judgment creditors should not 
be bound by the terms of the decree and the sale had thereunder. 

From the foregoing judgment the receivers of the National Bank of 
Fayetteville appealed. 


Rose & Lyon for LaFayette Bank and Trust Company and D. E. 
Sandlin, Trustee, wnterpleaders. 

R. W. Herring for A. D. Burrowes, receiver of the National Bank of 
Fayetteville. 


Broapen, J. Two questions of law are presented for determination : 

1, Can a third party purchase notes secured by deed of trust, after a 
sale of the property, under power contained in the deed of trust and 
within the period of ten days for increasing the bid, and thereafter 
enforce the security? 

2. Was the receiver of the National Bank of Fayetteville entitled to 
a continuance of the cause for the purpose of permitting subsequent hen 
holders to be made parties to the suit? 

The first question must be answered in the affirmative. The record 
discloses that the land was sold under the first deed of trust held by the 
Union Central Life Insurance Company on 29 October, 1928. There- 
after, on 8 November, 1928, the LaFayette Bank and Trust Company 
paid to the attorneys of the Union Central Life Insurance Company all 
sums due by virtue of the execution and delivery of the notes and deed 
of trust. Thereupon the attorneys for the hen holder assigned and 
delivered to the LaFayette Bank and Trust Company the notes and deed 
of trust evidencing the indebtedness and forwarded the money to the lien 
holder, and the money was retained without question. 

Until the expiration of the ten days the Union Central Life Insurance 
Company, by virtue of having purchased the land at the sale, became “a 
mere preferred proposer until confirmation.” Jn re Sermon’s Land, 
182 N. C., 122, 108 S. E., 497. 

It has been expressly held by this Court in Cherry v. Gilliam, 195 
N. C., 238, 141 S. E., 594, that a mortgagor can sell his interest in 
the mortgaged premises during the ten-day period described by C. S., 
2591. If a purchaser of the land could acquire the title of the mort- 
gagor during the ten-day period, by the same token a purchaser could 
acquire title to the notes and deed of trust held by the lien holder. There- 
fore, it necessarily follows that such purchaser of notes can enforce the 
security according to the tenor thereof. 
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Ordinarily, a continuance rests in the sound discretion of the trial 
judge. Massey v. Rk. R., 169 N. C., 245, 84 8. E., 1047. Furthermore, 
subsequent lien holders or encumbrancers are proper parties to a suit 
of foreclosure—certainly if they seek to become parties, but they are 
not necessary parties in all cases. Gammon v. Johnson, 126 N. C., 64, 
35S. E., 185; Barrett v. Barnes, 186 N. C., 154, 119 S. E., 194; Bank v. 
Watson, 187 N. C., 107, 121 S. E., 181. However, in the present case 
it is provided in the judgment that the commissioner appointed to sell 
the property should notify all junior lien holders “to show cause before 
this court at the next term of court to be held after the sale, why each of 
said junior lien holders or judgment creditors should not be bound by the 
terms of this decree and sale, if any, to be held hereunder, as well as the 
price which may hereafter be offered for said property at public 
auction.” 

This decree, therefore, protected the rights of all parties concerned. 
The judgment is 

Affirmed. 





GEORGE W. SMITH v. ATNA INSURANCE COMPANY. 
(Filed 80 October, 1929.) 


1, Insuranee J b-——In absence of valid waiver the provision in policy 
for forfeiture for nonpayment of premiums is valid. 

A policy of fire insurance for a term of years containing a provision 
excluding the insurer from liability for a loss that may occur while any 
installment note given for the premium remains past due and unpaid, by 
its valid terms does not render the insurer liable when the insured has not 
paid the premiums, but has given notes therefor, and a fire occurs after 
the maturity of the unpaid notes, in the absence of a valid waiver by the 
insurer of the provisions of the policy in this respect. 


2. Same—In this case held: evidence of waiver of provision for forfeiture 
for nonpayment of premium insufficient. 


Where a policy of fire insurance provides that the insurer would not be 
liable for loss covered by the policy during the time notes given for 
premiums were past due and unpaid, evidence that other policies issued 
the plaintiff, containing the same provisions had been reinstated upon the 
payment of the premiums, without evidence of demand by the insurer for 
the payment of the premium on the policy sued on after the maturity 
of the notes, is insufficient evidence of a valid waiver by the insurer of 
this provision, and the burden being upon the plaintiff to show a valid 
waiver, a motion as of nonsuit should be granted. 


3. Same—Where insured does not read policy his failure to do so is not 
evidence of waiver of provisions by insurer. 


Where an insured can read and understand his policy of fire insurance. 
and has full opportunity to do so, and the insurer does nothing to prevent 
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him from rending the policy, the neglect of the insured to have acquainted 
himself with the conditions on which the policy was issued and written 
cannot be taken as evidence of the waiver by the insurer cf the conditions 
imposed. 


AppraL by defendant from Cranmer, J., at April Term, 1929, of 
CrMBERLAND. Reversed. 

Action to recover upon a policy of fire insurance. The validity of the 
policy at the date of its issuance, and the destruction by fire of the prop- 
erty insured thereby, are admitted. The question involved is whether 
the policy was in force at the date of the loss. 

It is admitted that by reason of the default of plaint:ff in the pay- 
ment of his note for a portion of the premium for said policy, at its 
maturity, and of the continued default in such payment, the policy was 
not in force according to its terms at the date of the loss, and that de- 
fendant, by virtue of a provision in said policy, is not lable to plaintiff 
for the loss resulting from the destruction of his property by fire. 

The premium note was due on 1 September, 1928. The loss occurred 
on 26 September, 1928. At the date of the loss, the note was past due 
and unpaid. No demand for the payment of said note wes made by the 
defendant, after its maturity and prior to the date of the loss. 

Plaintiff alleges that by its conduct prior to the maturity of said note 
defendant waived the provision in the policy and also in the note, that 
defendant should not be hable to plaintiff, under the policy, fer any loss 
or damage to the property, insured thereby, if such less or damage 
should occur while any note given for the premium or for any portion 
of the premium was past due and unpaid. This allegation is denied by 
the defendant. 

The issues submitted to the jury were answered as follows: 

“1. Did the defendant AXtna Insurance Company, waive the provision 
as to the payment of the note, as alleged in the reply? Arswer: Yes. 

2. What sum, if any, is plaintiff entitled to recover of defendant? 
Answer: $2,000, and interest from the date of the fire, less note, $33.16, 
and interest.” 

Irom judgment on the verdict defendant appealed to the Supreme 
Court. 


Cook & Cook for plaintiff. 
Vann & Mullihin for defendant. 


Connor, J. The policy of insurance issued by defendant.to plaintiff, 
insuring the property described therein against loss or damage by fire 
for a term of five years from and after 2 November, 1927, contains a 
provision as follows: 
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“Tt is understood and expressly agreed that this company shall not be 
hable for any loss or damage that may occur to the property herein men- 
tioned, while any installment note given for premium upon this policy 
remains past due and unpaid; or while any single payment, promissory 
note (acknowledged as cash or otherwise) given for the whole or any 
portion of the premium, remains due and unpaid.” 

Plaintiff did not pay the premium for said policy, or any portion 
thereof, in cash. He gave two notes for said premium, one for $33.16, 
due on 1 September, 1928, and the other for $132.64, due in four equal 
installments of $33.16 on 1 December, 1928, 1929, 1980 and 1981, respec- 
tively. In both said notes there was a provision identical with that in the 
policy to the effect that upon default in the payment of said note, 
according to its terms, the defendant should not be lable to plaintiff 
under the policy, during the continuance of such default. But for the 
default of plaintiff in the payment of the note which was due on 1 Sep- 
tember, 1928, the policy would have been in force at the date of the 
loss, to wit, 26 September, 1928. By reason of such default, however, 
the policy was not in force on said date, unless defendant had, as con- 
tended by plaintiff, by its conduet prior to the date of such default, 
waived the provision in the note and also in the policy. 

In Hayworth vw. Insurance Co., 190 N. C., 757, 1380 S. E., 612, it 1s 
said: “When a note is given for the payment of the premium on a life 
insurance policy aud the note and the policy contain a stipulation that, 
upon the failure to pay the note at maturity, the policy shall cease and 
determine, then a failure to pay such premium note renders the policy 
void.” This principle, well settled in this and other jurisdictions, is 
applicable not only to life insurance policies, but also to other policies, 
including fire insurance policies. JJoore v. General Accident, Fire and 
Life Assur. Corp., 173 N. C., 582, 92 8. E., 362. Im the instant case, it 
is provided in effect that the continued default in the payment of the 
note for the premium, or for a portion thereof, after its maturity, sus- 
pends the Hability of the company under the policy during the period of 
such default. If the company after such default accepts or demands 
payment of the note, the policy is thereby reinstated from the date of 
such acceptance or demand. If a loss occurs after the policy has thus 
been reinstated, the company is liable for such loss, according to the 
terms of its policy, notwithstanding the suspension of its hability dur- 
ing the period of default. 

It is conceded by defendant that in accordance with authoritative de- 
cisions of this Court, notwithstanding the provision in the policy with 
respect to the effect of plaintiff’s default in the payment of his premium 
note, upon the lability of the defendant, the defendant 1s hable under 
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the policy if it has waived said provision, as alleged by plaintiff. The 
burden, however, is on the plaintiff to show such waiver. 

On an examination of the record in this appeal, we fail to find any 
evidence showing or tending to show a waiver, by defendant, as con- 
tended by plaintiff. There was no evidence tending to show that de- 
fendant or its agents caused the plaintiff to fail to pay his note at its 
maturity, or to rely upon an extension of said note by defendant. The 
fact that defendant after the maturity of a note given by plaintiff for 
the premium on another policy, issued by defendant to plaintiff prior to 
the issuance of the policy in this case, accepted payment of said note and 
thereby reinstated the said policy, was not sufficient as evidence that 
defendant, at the date of the issuance of this policy, and the execution 
of this note, waived the provision in the policy and the note, with respect 
to the effect of a default in the payment of this note upon defendant’s 
liability under this policy. Acceptance of payment of a premium note 
had the effect only of reinstating the policy from the date of such pay- 
ment. There was no evidence in this case that plaintiff, either before or 
after its maturity, requested defendant to extend the date cf the maturity 
of his note. Plaintiff testified that he can read and write. The fact 
that he did not know when his note became due, because he failed to 
read either the note which he signed, or the policy which was delivered 
to him, is not evidence tending to show a waiver by defendant. There is 
no evidence tending to show that plaintiff failed to read the note or the 
policy because of any conduct on the part of defendant or its agents. 

There was error in the refusal of the court to allow defeadant’s motion 
for judgment as of nonsuit, at the close of all the evidence. The judg- 
ment must, therefore, be 

Reversed. 





STATE v. W. E, GREEN. 
(Filed 30 October, 1929.) 


Criminal Law I ec—In this case held: abuse of dcfendant in solicitor’s 
argument entitled defendant to new trial. 

In a criminal action the defendant is entitled to the protection of the 
court against the unwarranted abuse of his character by the solicitor in 
his argument when not supported by the evidence or by reasonable in- 
ference therefrom, and a new trial will be awarded on appeal where the 
trial judge refuses the appeal to him by the defendant’s counsel and 
affords no relief from the unwarranted imputations, 


CriminaL action, before Cranmer, J., at May Term, 1929, of Cum- 
BERLAND. 
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The defendant was convicted of the crime of assault upon his wife, 
and also of the crime of nonsupport, and sentenced to serve a term of 
thirty-six months. From judgment pronounced the defendant appealed. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Matcolm McQueen and Dye & Clark for defendant. 


Brocpen, J. The record shows the following: 

During the argument of counsel the solicitor, in the closing address, 
spoke to the jury as follows: “Gentlemen of the jury, the defendant has 
made himself so obnoxious to the court that even his own counsel have 
deserted him.” The defendant’s counsel excepted to this statement by 
the solicitor. (One of the counsel for the defendant left the court- 
room at the noon recess, and after all the evidence was in, and did not 
return before verdict, it being agreed there was to be but one argument 
to the jury by the defendant’s counsel, and that by Mr. McQueen.) 

The court failed to make any statement, and the Solicitor continued 
as follows: 

“T have the supremest contempt, if that be a proper word, Mr. 
McQueen, for any man who will sink so low in society, as this defendant 
has done, and swear, falsely, that his wife has committed adultery and 
obtain a divorce on those false grounds. The first thing you know, gen- 
tlemen of the jury, this defendant will have some girl around here and 
fool her into marrying him, claiming he has a divorce, and he will be 
indicted for bigamy.” 

The defendant’s counsel objected to these statements on the grounds 
that there was no evidence of a divorce on the ground of adultery, and 
that his counsel had not deserted him, and therefore, the solicitor should 
uot draw conclusions which were not supported by the facts and the 
evidence. 

The court again failed to interpose, and the solicitor was allowed to 
continue this line of argument and statements without interruption. 

The defendant excepted. 

In Lamborn v. Hollingsworth, 195 N. C., 350, 142 8. E., 19, this 
Court said: “Under our law it is the undoubted right of counsel to argue 
every phase of the case supported by the evidence without fear or favor, 
and to deduce from the evidence offered all reasonable inferences which 
may flow therefrom. The testimony and conduct of witnesses and par- 
ties must at all times be subject to such criticism and attack as the cir- 
cumstances reasonably justify. However, the baiting and badgering of 
witnesses and parties ought not to be permitted by the court. Parties 
come into court, as they have a right to do, to have controversies deter- 
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mined according to the orderly processes of the law, and witnesses are 
compelled to come to court whether they desire to do so or not. At all 
events, as long as they demean themselves in a courteous manner they are 
entitled to the same courtesy in the courthouse as would be accorded to a 
eltizen in any other business transaction.” 

The argument made in behalf of the State exceeded the limit of fair 
comment, and was not justified by the evidence introduced in the cause. 
The defendant testified “that he had maintained his residence in Florida 
all of his life and, after the warrant was issued, got a divorce there.” 
Tlence there was nothing in the evidence to indicate that the divorce was 
secured upon the ground of adultery or that the defendant was attempt- 
ing to fool any girl into marrying him or that there was any proba- 
bility of an indictment for bigamy. 

The defendant, according to the orderly processes of lew, appealed to 
the court for protection, and did not receive it. He is, therefore, en- 
titled to a 

New trial. 





i 


STATIC vo LEE ELDRIDGE. 
(Filed 30 October, 1929.) 


Homicide C b—Where negligence of deceased was sole proximate cause of 
death defendant is not guilty of manslaughter. 

Where in a prosecution for manslaughter for the negligent killing of 
the deceased through the reckless driying of an automobile, the defense is 
interposed that the deceased met her death through her own negligence 
in unexpectedly running in front of defendant's car under circumstances 
making it impossible for him to avoid striking her: /7eld, the defendant is 
entitled to show as a complete defense that the death was caused by the 
act of the deceused and not by his negligence, and an instruction that 
denies him this right is reversible error to his prejudice entitling him to a 
new trial The doctrine of contributory negligence does not apply. 


ApprEaL by defendant from -Voore, J., at April Term, 1929, of Surry. 

Criminal prosecution tried upon an indictment charging the defendant 
with the unlawful killing of Mrs. Will Quesinberry by striking her with 
an automobile while operating same on a public highway in a dangerous 
and reckless manner. 

The defense interposed was unayoldable accident, and the defendant 
offers evidence tending to show that the deceased, in an effort to cross 
the road, negligently and unexpectedly ran in front of his car, under 
such circumstances as to render 1t impossible for him to avoid strik- 
ing her. 
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Verdict: Guilty of manslaughter, with recommendations of mercy. 

Judgment: Imprisonment in the State’s prison for not less than five 
nor more than ten years. 

Defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Folger & Folger for defendant. 


Sracy, C.J. The validity of the trial is called in question by a num- 
ber of exceptions and assignments of error, but detailed consideration of 
them is omitted, as the Attorney-General confesses error, and we find it 
necessary to award a new trial for error in the following instruction: 

“Tf you find beyond a reasonable doubt that the boy was driving the 
sar at such a rate, at the time he hit the deceased that his car was not 
under control, so as to stop and save the life of this woman, however 
neghgent she may have been, it would be your duty to find him guilty of 
manslaughter.” 

This instruction took from the defendant his plea of misadventure or 
unavoidable accident, and deprived him of the contention that the negli- 
gence (not contributory negligence) of the deceased was the sole proxi- 
imate cause of her death. 8. v. Palmer, ante, 135. Contributory neg- 
ligenee on the part of the deceased, which ex vi termini implies that 
the negligence of the defendant was one of the causes of the injury, as 
distinguished from a self-inflicted wound, which perforce carries a dit- 
ferent meaning, has no place in the law of the case. S. v. Melver, 175 
N.C., 761, 94S. E., 682. But the defendant is entitled to show, 1f he 
can, that the deceased met her death, wholly as a result of her own mis- 
fortune, and not because of any culpable negligence on his part. &S. v. 
Whaley, 191 N. C., 387, 182 8. E., 6. 

New trial. 





STATE y. T, S. CORNETT axnp TWAY CORNETT. 
(Filed 30 October, 1929.) 


Criminal Law L e—Appeal in this case was not from final judgment and 
was dismissed in the Supreme Court, 

Where the judgment in a criminal action for a misdemeanor has been 
suspended until the trial of a civil action against the defendant, the cost 
is no part of the punishment, the effect of the imposition of cost being to 
vest the cost in those entitled thereto, and an appeal therefrom. not being 
from a tinal judgment or one which is final in its nature, will be dis- 
missed. 
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AppraL by defendants from Moore, J., at April Term, 1929, of AsHe. 
Appeal dismissed. , 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State, 
W. R. Bauguess for defendants. 


Apams, J. The defendants were indicted and convicted of wilfully 
injuring and removing a fence surrounding a cultivated field in breach 
of C. S., 4817. Judgment was suspended, upon payment of the cost, 
until the termination of a pending civil action. The order for the pay- 
ment of the cost is not a part of the punishment which may be imposed 
for the commission of a misdemeanor, the legal effect of the order 
being only to vest the right to the cost in those entitled to it. S. v. 
Crook, 115 N. C., 760; S. vo. Smith, 196 N. C., 438. As no final judg- 
ment has been pronounced, the appeal must be dismissed. In a criminal 
action an appeal may be taken only from a final judgment on conviction 
or from one which in its nature is final. S. 7. Bailey, 65 N. C., 426; 
S. v. Jefferson, 66 N. C., 309; 8S. v. Wiseman, 68 N.C., 208; S. v. Webb, 
155 N. C., 426; 8S. v. Tripp, 168 N. C., 150. 

Appeal dismissed. 
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ZEB. V. MOSELEIEY, ApMINISTRATOR OF THE ESTATE oF LESLIE DAVIS, v. 
ATLANTIC COAST LINE RAILROAD COMPANY. 


(Filed 30 October, 1929.) 


1. Railroads D b—In this case held: evidence of defendant’s negligence 
causing injury at crossing sufficient to be submitted to the jury. 


In an action to recover damages for the negligent killing of the plain- 
tiff’s intestate, evidence tending to show that the defendant's rapidly 
moving train collided with an automobile the plaintiff was driving at a 
much used public crossing, coming upon him without signel or warning at 
a place where the defendant’s tool and supply houses obstructed the intes- 
tate’s view so that he could not apprehend the danger in time to ayoid it. 
is sufficient to take the case to the jury upon the question of whether the 
defendant’s negligence was the proximate cause of the injury in suit. 


2. Same——Testimony of witnesses that they did not hear approaching train 
give warning is sufficient to be submitted to the jury. 


Where the plaintiff’s intestate has been killed in a collision of his auto- 
mobile with the train of the defendant at a public crossinyz, and the ques- 
tion is involved as to whether the defendant negligently omitted to give 
warning of its approaching train, testimony of witnesses who were present 
that they did not hear the bell ring or the whistle blow is sufticient to 
take the case to the jury on this question. 
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3. Same—In this case held: question of plaintiff’s negligence in fail- 
ing to stop before crossing was for the jury. 


Where there is evidence that the defendant’s train colliding with an 
auto truck of the plaintiff’s intestate as he was attempting to cross the 
defendant’s tracks at a public crossing, with the train speedily coming 
upon him without warning, the question is for the jury as to the negiigence 
of the intestate in failing to stop before attempting to cross under the 
rule of the prudent man under the facts of this case. 

4. Same—Question of whether crossing was extraordinarily dangerous 
requiring watchman or gongs was for the jury in this case. 

While it ts negligence per se for a railroad company not to observe a 
statutory requirement of maintaining gates or safety devices, or watch- 
men at a grade crossing, it is also incumbent upon it, in the absence of 
statute, to do so when the crossing is much used by the public and is more 
than ordinarily dangerous, and the failure to do so would be a great 
menace to the public, and the question of whether or not such precautions 
were required is for the jury under correct instructions under the evidence 
in this case. 


APPEAL by defendant from Nunn, J., and a jury, at February Term, 
1929, of Lenorr. No error. 

This is an action for actionable negligence brought by plaintiff, ad- 
ministrator of Leshe Davis, against the defendant for killing his intes- 
tate at a street crossing. The defendant denied negligence and pleaded 
contributory negligence. 

Leslie Davis, a young white man about 30 years old, drove a truck 
selling bottled soft drinks in crates, for one W. F. Tyndall, who lived 
in Kinston, who was in the bottling business. Davis drove a Chevrolet 
truck weighing about 2,500 to 3,000 pounds, which usually carried a 
load of 3,000 to 4,000 pounds. The truck had a cab the width of about 
34 to 4 feet. The distance from the front of the truck to the back of the 
driver’s seat was 71 feet. The front of the truck was 6% feet from the 
driver. On the morning of 6 April, 1927, he left the city of Kinston 
with a negro boy, Joe Smith. Davis was driving the truck; they went 
to Goldsboro, Pine Level, Selma and then to Smithfield. They drove 
across the railroad tracks on Johnson Street and stopped at Jim Obey’s 
store on the east side of Johnson Street and on the east side of defend- 
ant’s railroad. The store was on the south side of the street. Joe Smith 
usually handled the crates. After making a delivery at Obey’s store, 
they got in the cab, Davis at the wheel and Smith beside him. The cab 
was the usual one of such trucks, closed with doors on both sides, six 
windows counting the front one—nothing to obstruct the view of one 
riding in the cab. 

The railroad ran north and south, and Johnson Street east and west. 
There were four tracks of the defendant railroad that crossed Johnson 
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Street and a spur track branching out from the first east track leading 
to the 1ce plant on the north side of Johnson Street. The tracks of de- 
fendant are within the corporate limits of Smithfield. From the cast 
side of the northbound main line track, the second east track which 
passenger train No. 80 was on, which killed Davis, to the side of Obey’s 
store 1s 67 feet. There was a roadway, alley or lane about 20 feet wide 
to the west of Obcy’s store going south and back of and to the east of two 
rauroad houses which faced the railroad, the two houses fronting on 
track one. A tool house 14.4 feet by 16.4 feet and 11.2 feet high, a few 
feet from Johnson Street, and a supply house a few feet south of the 
tool-house, which is 30.4 feet by 1284 feet and 15.7 feer high. Before 
reaching Johnson Street, south of these two houses, the tracks of de- 
fendant company curve practically all the way down about a quarter of 
a mile south of Johnson Street. The tool-house is 10 feet from the 
eastern rail of the first track. From the tool-house to the northbound 
main line track, the eastern edge of same is about 26 or 27 feet. From 
the supply house to the east rail of the northbound main line track is 
about 24 or 25 feet. From the center of the sidetrack to the center of the 
main line track is 15 feet. The distance from the east rail of the north- 
bound track to the east rail of the pass track that you reach before 
getting to the northbound track is 15 feet. Between the rails it is about 
4.9 feet. A person driving from east to west on Johnson Street when he 
reached a point on Johnson Street 25 feet from the east rail of the main 
line, the track the train was on which killed Davis, looking south his 
view would hit the tool and supply houses. After he cleared the houses 
at a point 23 feet from the east rail of the main line, his view would hit 
the curve some 147 yards down the track—12 fcet from the east edge of 
the rail of the northbound track he could see down the track 800 feet. 
Driving in a car the front end “would be on the side track (first track) 
adjoining the main line (second track) before he could see any distance 
towards the south down that main line track” in the direction the train 
No. 80 was coming, which killed Davis. “After clearing those buildings 
going towards the main line, I would say you could see 250 feet” (about 
84 yards). 

Numerous witnesses testified that they heard no whistle of the train: 
or bell rung for Johnson Street crossing; no signal until the emergency 
whistle blew three short blows right close together about 50 feet of the 
crossing where Davis was killed. When the engineer applied the brakes 
from the looks of the rail there were blue places—two on each rail 
opposite each other, like something had rubbed it and turned it blue. 
“TY know what they were; they looked like friction marks from the appli- 
cation of brakes.” They were 3015 feet from the center of the plank 
crossing. No. 80 was a little late, running 35 to 40 miles an hour. 
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There was continuous traffic across Johnson Street used by automobiles, 
trucks, bicycles and all kinds of conveyances and as a walkway. At the 
time there was a negro school in session; about 500 children attend the 
school and about 75 per cent have to cross Johnson Street to go to school; 
near the crossing there are two stores on the south side and au ice-house 
on the north side. “There are probably 75 houses, stores, churches and 
schoolhouses on the east side of the railroad where Johnson Street runs; 
that is the way they get across there unless they go through and strike 
the old No. 10 about a quarter of a mile. Johnson Strect is our only 
way in and out; it is used largely.” At the crossing “there are no gates 
kept there by the railroad company, no bells, gongs or devices of any 
kind to warn of the approach of trains, and no watchman there.” Near 
the ice plant, across the street from Obey’s store, is a “N. C. Law Stop” 
sign facing the east approach of the crossing. 

When Davis and the negro boy got in the cab of the truck the truck 
was facing east and within the zone between the railroad and the stop 
sign. The Chevrolet truck was in good condition, practically new; per- 
fect mechanical condition. The motor was in fine condition, Davis was 
a good driver. 

From the center of the intersection of Johnson Street to the main line 
of the defendant company’s railroad to the center of the depot, which 1s 
north, is 223 feet. From the center of Johnson Street crossing to where 
the truck was found after the wreck and earried by the train, was 300 
feet. The body of Davis was carried by the train 140 feet from the 
intersection of Johnson Street. The body of Davis was found between 
the two east tracks. The train that killed Davis was on track two, and the 
truck was thrown off on the same side as the body—both thrown on the 
east side of the main line track two that the train was on. Johnson Street 
crossing over the tracks was built of dirt and rock and timber, 10-inch 
plank, on both sides of the rails on the second track to make the ap- 
proach even with the rails. The approach was on a slight incline. “On 
the pass tracks the rails are level with the street. The rails of the main 
line tracks are larger than the rails on the pass tracks—stand up higher 
on the track and are heavier.” The train consisted of “four express cars, 
a mail storage, mail postage, baggage car, colored coach, white coach, 
and New York Pullman, and in addition to that the engine and tender.” 
The average car is about 60 feet and the engine about 100 feet, total 
length of train 700 feet. 

The train approaching Johnson Street, the rear end of the last coach 
was 5.8 feet lower than the front of the engine. 

“The truck backed back from in front of Obey’s store on the side just 
off to one side of the street, and that made it face the railroad, and it 
curved out and started on across the railroad track. Approaching the 
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railroad track from the east going along Johnson Street towards Smith- 
field you do not have any view down the track to begin with on account 
of the obstruction of these two houses until vou get beyond those houses 
going toward the railroad. You would have to get down beyond, in other 
words, by these two houses on the right-of-way; that would put you 
about to the first sidetrack.” “Johnson Street in front of Obey’s store 
is about 20 to 25 feet.” “As to the construction of the crossing, the only 
thing I know is there is a board on each side of the T-iron, and then 
there is dirt, and it is a narrow crossing about 10 feet wide.” It was in 
evidence that trains were frequently crossing Johnson Street day and 
night. 

Joe Davis, the negro boy, described what happened thus: “After we 
delivered the drinks to Obey’s store this day we got in the truck and 
backed right short around Obey’s store corner; there is a little lane down 
there; we backed the truck from in front of this first store, then we 
started on across the railroad. At that time I was in the truck—in the cab 
with Mr. Davis. I was looking to the right and he was looking to the 
left; the right is towards the depot. I did not hear any train blow until 
it was right on us. The first knowledge I had that there was a train 
coming, I looked toward the station to the right, and the people were all 
looking that way; looked like they were mad or something, and I looked 
down to the south and saw the train coming. At that time it was a little 
over 100 yards from us, and at that time the truck was between the first 
and second tracks, and the front wheel was on the track on which the 
train was coming. When the train got there right on us, it got almost on 
the running board when it blowed; he blowed the death blow, and I 
jumped out between the tracks. When I first saw the train it was a little 
further from us than from here to the rear of this court-room; I could 
not tell how fast it was traveling. When I saw the train I said, ‘Lordy, 
Mr. Davis, there comes the train,’ and he said ‘Lord God,’ and I 
jumped out. I had my foot on the running board when the train blew 
the three whistles; then when the train hit the truck I had just passed 
the back end of the truck running. . . . The truck was traveling 
about 10 miles an hour. We had not changed gears. He generally 
crossed clear across the track in low gear; he had not gotten out of low 
gear at the time the accident happened. When I jumped out the truck 
was running 10 miles an hour; when I jumped out I was facing towards 
the east; I jumped out backwards. I had to catch myself and start 
back the other way and run.” 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Was the death of the intestate, Leslie Davis, caused by the negli- 
gence of the Atlantic Coast Line Railroad Company, as alleged in the 
complaint? Answer: Yes. 
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2. Did the said Leslie Davis, by his own negligence, contribute to his 
death, as alleged in the answer? Answer: No. 

3. What amount of damages, if any, is the plaintiff entitled to recover 
for the death of the said Leslie Davis? Answer: $15,000.” 

The defendant made numerous exceptions and assignments of error, 
and appealed to the Supreme Court. The material ones will be con- 
sidered in the opinion. 


Manning & Manning and F. EF. Wallace for plaintrff. 
Rouse & Rouse for defendant. 


Crarkson, J. The first main assignment of error by the defendant 
was to the refusal of the court below at the close of plaintiff’s evidence, 
and at the close of all the evidence, to dismiss the action or for judgment 
as in case of nonsuit. C. 8., 567. This assignment of error cannot be 
sustained, 

As often repeated: “It is the settled rule of practice and the accepted 
position in this jurisdiction that, on a motion to nonsuit, the evidence 
which makes for the plaintiff’s claim, and which tends to support her 
ease of action, whether offered by the plaintiff or elicited from the 
defendant’s witnesses, will be taken and considered in its most favorable 
light for the plaintiff, and she is ‘entitled to the benefit of every reason- 
able intendment upon the evidence, and every reasonable inference to be 
drawn therefrom.” Goss v. Wiliams, 196 N. C., at p. 216. 

The evidence was conflicting in many respects, but we must consider 
it in the light most favorable to the plaintiff, taking into consideration 
all the evidence. In the town of Smithfield plaintiff’s intestate and his 
negro helper crossed the railroad tracks on Johnson Street going east in 
a truck. After delivering from the truck bottled drinks at the first store 
on the south side of Johnson Street, they started to recross. They both 
entered the cab, plaintiff’s intestate at the wheel, the negro boy by his 
side. The cab was then facing east. The driver backed the truck into a 
lane or alley between the store and the first railroad track to turn so as 
to cross the railroad. The driver’s seat was 644 feet from the front of 
the truck. He had to cross the first track and the main northbound track 
(second) going west. The crossing on Johnson Street over the second 
track was only 10 feet wide—that was the width of Johnson Street at 
that point-—at least that was the length of the timber placed on each 
side of the T-rails so that vehicles could climb over. He had to adjust 
the heavy truck to the narrow passage provided over the T-rails. The 
train was approaching this crossing on the main northbound track 
(second) running 35 to 40 miles an hour, without any signals being 
heard, either whistle or bell for the crossing. The crossing was in a 
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thickly settled portion of a town, much traveled, with no device of any 
kind or watchman to give warning of the approach of trains. The train 
was coming north around a curve, the vision of plaintiff’s intestate was 
obstructed by a tool and supply house of defendant company. Plain- 
tiff’s intestate was looking to the left in the direction that the train was 
coming. It was impossible for him to see the oncoming train on account 
of the obstructions. He was a good driver, the machine in perfect me- 
chanical condition, running 10 miles an hour in low gear. As he pro- 
ceeded and passed where he could get a vision of the oncoming train 
from where he was sitting, it was only 23 feet from the main track on 
which the train was coming, and from the cab where he was sitting to 
the front of the machine was 644 feet. He had only 161% feet for the 
machine to travel before reaching track two, which the oncoming train 
was on, and could only see, by the testimony of one witness, about 84 
yards, and another 147 yards, down the track. Thus, from the evidence, 
he got in this perilous danger zone. The machine did not get over the 
second track; the rails between the tracks were 4.9 feet. Plaintiff’s 
intestate’s body was carried about 140 feet and the truck carried about 
300 feet, and both thrown off on the east side of the main track. As a 
matter of law, we think there was sufficient evidence to be submitted, to 
the jury on the question of negligence and contributory negligence, and 
the court below correct in refusing to nonsuit plaintiff. 

In Russell v. &. &., 118 N. C., at p. 1108, it is said: “Tt is the duty 
of an engineer in charge of a moving train to give some signal of its ap- 
proach to the crossing of a public highway over a railway track or to a 
crossing which the public have been habitually permitted to use; and 
where he fails to do so, the railway company is deemed negligent and 
answerable for any injury due to such omission of duty.” Perry v. 
fh. #., 180 N. C., 290; Rigsbee v. R. R., 190 N. C., 231; Harwood v. 
R.A. 192 N.C. 27; Franklin v. R.R., 192 N.C., 717; Pinch vo. #. £., 
195 N. C., 190. 

In Franklin v. Rh. R., supra, at p. 719, it is said: “The plaintiff testi- 
fied that he heard no signal prior to or at the time he stepped upon the 
crossing. This is some evidence that no signal was given. . . . The 
Jaw makes it the duty of the person using a crossing of a railroad track 
to make diligent use of his senses in order to discover whether there is 
danger of injury or collision.” 

“Failure to stop before crossing a railroad track cannot be declared 
to be contributory negligence as matter of law, but that it should be con- 
sidered by the jury in connection with the surrounding circumstances in 
determining whether the party was exercising the care of one of ordinary 
prudence.” Perry v. BR. £., supra, at p. 297. 
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In Shepard v. R. R., 166 N.C., at p. 545, it is said: “It is also estab- 
lished by the weight of authority that it is not always imperative on a 
traveler to come to a complete stop before entering on a railroad cross- 
ing; but ‘whether he must stop, in addition to looking and listening, 
depends upon the facts and circumstances to each particular case, and so 
is usually a question for the jury.” Barber v. &. &., 193 N. C., at p. 
694-5,” 

The law is thus stated in Welliams v. f. R., 187 N. C., at p. 353: 
“Goff v. R. R., 179 N. C., 216, as already stated, cites the rule laid 
down in Hdwards vu. &. R. (129 N. C., 79), that the failure to hear 
signals is sufficient to carry the case to the jury, and it was further held: 
‘If his (plaintiff’s) view is obstructed, or his hearing the approaching 
train 1s prevented, and especially if this is done by the fault of the de- 
fendant, and the company’s servants fail to warn him of its approach, 
and, induced by this failure of duty, which has lulled him into security, 
he attempts to cross the track and is injured, having used his faculties 
as best he could, undez the circumstances, to ascertain if it was danger- 
ous ahead, negligence will not be imputed to him, but to the company, 
failure to warn him being regarded as the proximate cause of any 
injury received,’ citing Mesic v. R. R., 120 N. C., 490; Osborne v. 
R. R., 160 N. ©., 309.” 

“Tt is conceded by all the authorities that the standard by which to de- 
termine whether a person has been guilty of negligence is the conduct of 
the prudent or careful or dihgent man.” Bigelow, Torts, 261. 

“Contributory negligence is the neghgent act of a plaintiff which, 
concurring and cooperating with the negligent act of the defendant, 1s 
the proximate cause of the injury. The same rule of due care which the 
defendant is bound to observe applies equally to the plaintiff. There is 
really no distinction between negligence of the plaintiff and neghgence 
of the defendant, except the plaintiff’s negligence is called contributory 
negligence. The law further says, ... that contributory neghgence 
may consist of some act of omission or act of commission. It is the 
lack of due diligence or the lack of due care in doing the wrong thing at 
the time and place, or in doing nothing when something should have been 
done. That is to say, did the plaintiff fail to exercise due care which an 
ordinarily prudent man would have exercised under similar cireum- 
stances, and was said failure so to do the proximate cause of his injury?” 
Inge v. R. R., 192 N. C., at p. 581. The above charge on contributory 
negligence held correzt. Certiorart denied. 273 U. S., 753. It goes 
without saying, as it 1s so well settled, that the proximate cause of an 
injury is for the jury. <A serious and troublesome question is contin- 
ually arising as to how far a court will declare certain conduct of a de- 
fendant negligence and certain conduct of a plaintiff contributory negli- 
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gence and take away the question of negligence and contributory negli- 
gence from the jury. The right of trial by jury should be carefully 
preserved, and if there is any evidence, more than a scintilla, it is a mat- 
ter for the jury and not the court. 

“Plaintiff, while attempting to cross the tracks of defendant in the 
city of Sioux Falls collided with a train of defendant and the automo- 
bile in which he was riding damaged. Plaintiff claims the accident was 
caused by the negligence of defendant’s employees by reason of their 
failure to blow the whistle or ring the bell of the engine when ap- 
proaching the crossing. Defendant pleads contributory negligence on 
the part of plaintiff in not keeping a proper lookout for the train as he 
approached the crossing and in not using due care under all the circum- 
stances: ffeld, that when it is considered that the space between the 
first view and the rail was only twenty-five feet, and the space within 
which a safe stop could be made was much less owing to the projection of 
the automobile ahead of the driver’s seat and of the cars of the train over 
the rail, and after allowing time to look both ways, operate the brakes 
and come to a standstill the court cannot say respondent was negligent 
in failing to stop far enough from the track to escape injury. It is one’s 
duty to use due care, but what acts constitute due care under all the 
circumstances cannot be prescribed in advance, and when not so pre- 
scribed, whether or not due care was exercised becomes a question of 
fact for a Jury and not one of law for the court.” Morrisey v. Chicago, 
Milwaukee & St. Paul Ry. Co., So. Dakota, 226 Northwestern Re- 
porter, p. 731. 

In the case of Harrison v. &. R., 194 N. C., 656, the plaintiff’s witness 
testified, “there is nothing in the world to keep a man from seeing the 
train approaching from the south if he would look before he got on the 
track.” Harrison’s intestate, Lomax, had stopped his machine waiting 
for the freight train going southwardly to pass over the crossing. “If 
Mr. Lomax had looked from where he was sitting in his automobile, I 
would say, in my judgment, he could have seen the train, which struck 
him, approaching for a distance of 75 or 100 yards.” 

In the case at bar, plaintiff’s intestate was looking to the left—the 
direction the train was approaching. His view had theretofore been ob- 
structed by defendant’s houses. His machine was running; whether he 
could have stopped in time was a question of due care for the jury. We 
think the Harrison case is distinguishable from the present action. 

The second main assignment of error by defendant was to the effect 
that the court below improperly instructed the jury in regard to the duty 
of defendant in reference to safety device or watchman at the crossing 
where plaintiff’s intestate was killed. This assignment of error cannot 
be sustained. 
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There was continuous traffic across Johnson Street used by automo- 
biles, trucks bicycles, and all kinds of conveyances and as a walkway. 
At the time there was a negro school in session; about 500 children 
attend the school and about 75 per cent have to cross Johnson Street to 
go to the school; near the crossing there are two stores on the south side 
and an ice-house on the north side. “There are probably 75 houses, 
stores, churches and schoolhouses on the east side of the railroad where 
Johnson Street runs; that is the way they get across there unless they 
vo through and strike the old No. 10 about a quarter of a mile. Johnson 
Street is our only way in and out; it is used largely.” At the crossing 
“there are no gates kept there by the railroad company, no bells, gongs 
or devices of any kind to warn the approach of trains and no watchman 
there.” 

On the evidence the court below charged the jury as follows: “A rail- 
road company is not legally bound to provide and maintain gates at 
street and highway crossings along its line, unless so required by statute 
or ordinance, or unless it appears that the particular crossing 1s pecu- 
liarly dangerous. In the absence of a statutory requirement it 1s not 
negligence per se (in itself) for a railroad company to fail to maintain 
a flagman or watchman at a grade crossing of its track and a public road 
to warn travelers on such road of approaching trains. The mere absence 
of a statute requiring a flagman or watchman at crossings will not, how- 
ever, of itself relieve the railroad company from the duty to maintain 
oue, and where a crossing is so peculiarly dangerous that the reasonable 
safety of the traveling public requires the presence of a flagman or other 
extraordinary means to signal the approach of the trains, it is incumbent 
upon the railroad company to employ such means. It 1s for the jury to 
say whether under all the cireumstances of a particular case the rail- 
road has been guilty of negligence in not maintaining a flagman or 
watchman at a particular crossing. Before a jury will be warranted 1n 
saying, in the absence of any statutory direction to that effect, that a rail- 
road company should keep a flagman or watchman at a crossing, it must 
first be shown that such crossing is more than ordinarily hazardous, as 
for instance, that it is in a thickly populated portion of a town or city, 
or that the view of the track is obstructed cither by the company itself 
or by other objects proper in themselves. The frequency with which 
trains are passing, and the amount of travel, or noise, are also material 
circumstances in considering the question of danger.” 

It will be noted that the court below charged in the present action on 
the evidence: “It must first be shown that such crossing is more than 
ordinarily hazardous, as for instance, that it is in a thickly populated 
portion of a town or city, or that the view of the track is obstructed 
either by the company itself or by other objects proper in themselves. 
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The frequency with which trains are passing, and the amount of travel, 
or noise, are also material circumstances in considering the question of 
danger.” 

In Batchelor v. R. R., 196 N. C., at p. 87, speaking to the subject, it 1s 
said: “Applying these principles of law to the facts disclosed by the 
record, there is no evidence of obstruction existing at this crossing; 
neither 1s there evidence that the vision of a traveler was obscured by 
curves, embankments, buildings or other conditions, which rendered the 
crossing more than ordinarily hazardous, nor does the record disclose 
any condition of peculiar danger. Therefore, we hold that the failure 
of the defendant to maintain gates or gongs at this crossing was no evl- 
dence of negligence.” 

In the present action the evidence was plenary to be submitted to the 
jury that the vision of the traveler was obstructed which rendered the 
crossing more than ordinarily hazardous and peculiarly dangerous. It 
must be borne in mind that this was not a country crossing, or in a 
thinly settled community, but a street of a town thickly populated, much 
traveled, a busy thoroughfare. Defendant’s train frequently passed it 
day and night. #. BR. v. Ives, 144 U. S., 408; Dudley vw. R. #., 180 
N.C, 34; Blum v. Rh. #., 187 N. C., 640; Finch v. R. #., supra. 

It will be noted that in all the cases in this jurisdiction where the 
question was left to the jury, the evidence was similar to that in the 
present action. The evidence was different in the Batchelor case, supra, 
the evidence was that “plaintif’s intestate was traveling on a much 
traveled road as a county road, but not as a highway.” The Batchelor 
case, supra, is annotated in 60 A. L. R., 1091. The annotations give 
numerous citations from many States and cites the Batchelor case under 
the following, at p. 1096(a): “It may be stated generally that, unless 
required by statute or order, a railroad company is under no duty to 
provide gates, gongs, or other safety devices at public crossings, and 
that, therefore, the failure to do so at any particular crossing is not 
negligence per se.” The Dudley and Blum cases, supra, are annotated 
at p. 1196(b): “Where the evidenee shows that a railroad crossing is for 
any reason peculiarly dangerous, it is a question for the jury whether the 
degree of care which a railroad company is required to exercise to avoid 
accidents at crossings imposes on the company the duty to provide safety 
devices at that crossing.” The Batchelor case, supra, sustains this 
position. 

The following is set forth in Roses’ Notes on United States Reports, 
Revised Ed., Supplement, Vol. 3, at p. 197: “Whether ordinary care 
requires flagman at crossing is for jury. Followed in Panama Railroad 
Company v. Pigot, 254 U. S., 553, 65 L. Ed., 48, 41 Sup. Ct., 200, in 
action for death of minor of seven years, question of whether proper 
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care required railroad to have flagman or gate at crossing was for jury. 
Lofland’s Brickyard Crossing Cases, 5 Boyce (Del.), 157, 91 Atl, 288, 
in action for injuries in crossing accident, failure of railroad to station 
flagman at crossing is evidence to be submitted to jury; Glanville v. 
Chicago R. I. & P. R. Co., 190 Towa, 180, 180 N. W., 155, in action 
for injuries received in collision of automobile with train, failure to 
maintain flagman or signaling device is not basis for charge of neghi- 
gence, in absence of showing crossing is unusually dangerous; Wachita 
Falls & N. W. Co. v. Grovers, 81 Okla., 53, 196 Pac., 678, in action for 
death from backing of train at railroad crossing, whether railroad was 
negligent in not maintaining flagman or automatic signals, though no 
statute or ordinance required them, was for jury.” (Italics curs.) 

We think the court laid down the rule in the charge approved in this 
jurisdiction in this particular action. The generalities in the charge on 
the subject is not so antagonistic or conflicting as would be held preju- 
dicial or reversible error, as was held in May v. Grove, 195 N. C., 285. 

The third main assignment of error by defendant was in regard to the 
charge on sudden peril and emergencies. We do not think this can be 
sustained. Parker v. R. R., 181 N. C., at p. 103; Odom v. &. R., 198 
N. C., 442. The other assignments of error as to admissibility of testi- 
mony and other exceptions to the charge, we do not think, if error, are 
reversible or prejudicial. On the whole record it appears that the court 
below tried the action with care and the charge covered every phase of 
the law bearing on the evidence. We ean find in law 

No error. 





W. B. BRYANT vy. BURNS-HAMMOND CONSTRUCTION COMPANY. 
(Filed 30 October, 1929.) 


1. Appeal and Error G b—Fixceptions not discussed in briefs are deemed 
abandoned. 
Where in grouping exceptions taken upon the trial the appellant does 
not bring forward in his brief others he has taken, the Jatter will be re- 
garded as abandoned. Lules of Practice, 192 N. C., 853, 2S. 


2. Appeal and Error J e—Admission of testimony of matters admitted 
in pleadings and testified to by others will not be held for error. 
Where the physician of the plaintiff who attended him after a personal 
injury he had received testifies as to matters the plaintiff had told him 
after the injury, the admission in evidence of the testimony of the physi- 
cian Will not be taken as error when the matter objected to has been ad- 
mitted in the pleadings and is cumulative of evidence of other witnesses 
not objected to. 
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3. Evidence K b-—Expert witness may testify to symptoms complained of 
at time of examination by the person injured. 


In an action to recover damages for an alleged personal injury it is 
competent for the uttending physician to testify as to what his patient 
told him of his symptoms and physical condition at the time of the physi- 
cian’s examination. 


4, Trial B c—Where objection is not made to question a motion to 
strike out responsive answer will not be allowed. 


Where the master is sued for damages for a negligent injury inflicted 
on his seryant by reason of defective tools or appliances furnished the 
latter to do his work, an exception must be duly taken to an incompetent 
question calling forth admission of the master’s vice-principal, and when 
taken only to the answer of the witness on motion to strike out, the excep- 
tion will not ordinarily be considered on appeal when the answer is re- 
sponsive to the question. 

5. Master and Servant C b—Doctrine of res ipsa loquitur applies in 
this case. 

Where it is shown that the servant in using an electrically driven saw 
furnished him by the master and under the master’s control, has been 
injured in its use by an electrical shock which would not ordinarily oceur 
under the circumstances, a presumption of the master’s negligence in 
furnishing an improper «pplianee will arise, which does not affect the 
burden of proof in the servant’s action, but which is sufficient to sustain 
an affirmative answer to the issue of negligence unless the defendant has 
satisfied the jury otherwise under the evidence, 


APPEAL by defendant from Sznelair, J., at May ‘Term, 1929, of 
ALAMANCE. No error, 

The defendant is a corporation, and on 6 August, 1928, was engaged 
in the construction of a manufacturing building in the city of Burling- 
ton. The plaintiff was employed by the defendant as a laborer on 
the building, and was required or permitted by the defendant to use a 
saw which was propelled by electricity. He alleges that the defendant 
neghgently provided for him a defective saw, and that by reason of the 
defect, while engaged in the performance of the duties for which he was 
employed, he was injured by an electric shock transmitted by means of 
or on account of the defective tool with which he was required to work. 
The defendant denied the material allegations of the plaintiff, and at the 
trial the issues of negligence, assumption of risk, and contributory negli- 
gence were answered against the defendant and dameges were duly 
assessed. Upon the verdict judgment was rendered for the plaintiff and 
the defendant excepted and appealed upon assignments of error pointed 
out in the opinion. 


Long & Allen for plaintiff. 
Coulter, Cooper & Carr for defendant. 
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ApaMs, J. The defendant groups some of its exceptions under four 
assignments of error and abandons several others which were taken on 
the trial, but were not brought forward in its brief. Rules of Practice, 
192 N. C., 853, 28. In our opinion neither assignment can be sustained. 

In the first it is contended that Dr. Brooks was permitted in his 
direct examination to relate what the plaintiff had told him in refer- 
ence to his past condition—that, in consequence, the physician’s tes- 
timony consisted of a statement of past occurrences which should not 
have been admitted in evidence. The witness said, “He (the plaintiff) 
told me he received an electric shock last August in his right shoulder.” 
This is the only reference to the plaintiff’s previous condition. That he 
had received an electric shock was admitted in the defendant’s answer, 
and this admission was not controverted on the trial. Evidence that the 
plaintiff, when examined by the witness, described his physical condition 
and complained of headache and dizziness was clearly competent. Roul- 
hac v. White, 31 N. C., 63; Biles v. Holmes, 33 N. C., 16; Howard v. 
Wright, 173 N. C., 339; Martin v. Hanes Co., 189 N. C., 644. 

G. A. Barkley, a witness for the plaintiff, testified as follows: 

“Q. State what, if anything, Mr. Lloyd said about this saw Mr. 
Bryant was using? <A. He said there was a shortage in the saw.” 

Defendant objects and moves to strike out. Decision reserved. 

“Q. Who said that? A. The superintendent. 

@. When was this? A. Some two weeks after he was hurt. 

Q. Was Mr. Lloyd connected with the Burns-Hammond Construction 
Company at the time of the conversation? <A. I don’t know. Mr. Bryant 
said he was. 

Q. Where did you find Mr. Lloyd at the time? <A. On the job up 
there.” 

Defendant renews motion to strike out the testimony concerning what 
Mr. Lloyd, the superintendent, said about the saw some two weeks after 
the occurrence. Overruled. 

It will be observed that the defendant did not object to the first ques- 
tion, but moved to strike out the answer. Such motions are often allowed 
when the answer is not responsive to the question and contains preju- 
dicial testimony of a fact concerning which the objecting party was not 
put on notice. But when the answer is directly responsive it will usually 
be permitted to stand unless in apt time objection was made to the ques- 
tion propounded. In Dobson v. R. R., 182 N. C., 900, it is said: “A 
party may waive his right to the exclusion of incompetent testimony, 
ever so objectionable, if he fails to assert his right in due time; and so, 
when a witness is being examined in an improper manner, the objection 
to the character of the examination should be made known in apt time, 
otherwise the party prejudiced will be deemed to have waived it. A 
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large part of the testimony of the witness Finch was incompetent because 
it was hearsay; but the defendant, so far as the record discloses, did not 
enter any objection in the manner required by law. Objection should be 
interposed when the incompetent questions are asked. It will not do to 
object after the question has been asked and answered. This would give 
the objector two chances, one to exclude the testimony if unfavorable to 
him and the other to make use of it if favorable; and for this reason the 
law requires that parties should act promptly or else the right to have 
testimony excluded, or the examination conducted within proper hmits, 
will be waived.” Brown v. Hillsboro, 185 N. C., 368, 373; S. v. Stancill, 
178 N. C., 683. The admission of incompetent evidence without objec- 
tion is assignable as error only when the evidence is made incompetent 
by statute. Johnson v. -Ldlen, 100 N. C., 131. In any event, the evi- 
dence excepted to was cumulative. After Barkley had eoncluded, T. L. 
Starling testified on behalf of the plaintiff, without objection, to the 
identical fact mentioned by Barkley. In these circumstances the excep- 
tions addressed to the admission of. Barkley’s testimony must be over- 
ruled. Zv/ghman v. Hancock, 196 N. C., 780; Holeman v. Shipbuilding 
(‘o., 192 N. C., 286; Gentry v. Utilities Co., 185 N. C., 285. 

The defendant excepted to the following instruction: “There is no pre- 
sumption of negligence in this case unless you find by the greater weight 
of the evidence that the plaintiff received an electric shock which injured 
him from this electric machine. If you find by the greater weight of 
the evidence that Bryant was injured by an electric shock, and that it 
was caused by that electric saw, then I charge you that that would make 
out a prima facie case of negligence against the defendant; the law 
would raise a presumption that it came from some negligence on the part 
of the defendant; that would not be con¢lusive presumption and would 
not shift the burden to the plaintiff, but nothing else appearing the jury 
would be justified in rendering a verdict against the defendant upon the 
issue of negligence. It simply means that there was a presumption 
raised and that the defendant can come forward with his evidence and 
explain away the presumption so as to destroy the presumption, 1f the 
jury finds from the evidence that it has done so.” 

The point of attack in this instruction is the asserted :isapplication 
of the doctrine of res ipsa loquitur. This phrase, it will be noticed, was 
not used here; but the jury was told that a finding that the plaintiff had 
been injured by an electric shock caused by the electric saw would make 
a prima facie case against the defendant—that it would raise a presump- 
tion of the defendant’s negligence. In close relation with this, his Honor 
gave the further instruction that to establish actionable negligence the 
plaintiff was required to show by the greater weight of the evidence 
that the defendant failed to excercise proper care in the performance of a 
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legal duty which the defendant owed the plaintiff, and that such neghi- 
gent breach of duty was the proximate cause of the plaintiff’s injury. 

A presumption of fact is defined as an inference of the existence of 
one fact from the existence of some other fact, or an inference as to the 
existence of a fact not actually known, arising from its usual connection 
with another which is known. Jones on Evidence, sec. 9; Starkie on 
Evidence, 742; Home Ins. Co. v. Weide, 11 Wallace, 438, 20 Law Ed., 
197. A prima facie case is one in which the evidence in favor of the 
litigating party is sufficiently strong to call for an answer from his op- 
ponent. Black’s Law Dictionary, 938; 31 Cye., 1172; Brock v. Ins. Co., 
156 N.C., 112. In White v. Hines, 182 N. C., 275, 287, it is said: “A 
prima facie case or evidence is that which is received or continues until 
the contrary is shown, It is such as in judgment of law is sufficient to 
establish the fact, and if not rebutted remains sufficient for the purpose. 
Troy v. Evans, 97 U.S., 3; Kelly v. Johnson, 6 Pet., UL S., 622; Jones 
on Evidence, sec. 8; 8. v. Floyd, 35 N. C., 385; 8. v. Wilkerson, supra. 
Even if the prima facie case be called a presumption of negligence, the 
presumption still is only evidence of negligence for the consideration of 
the jury. Overcash v. Electric Co., supra; Shepard v. Telephone Co., 
supra; Mumpower v. R. R., supra. In some of our decisions the ex- 
pressions res psa, loguitur, prima facie evidence, prima facie case, and 
presumption of neglhgence have been used as practically synonymous. 
As thus used, each expression signifies nothing more than evidence to be 
considered by the jury. Womble v. Grocery Co., supra; Stewart v. 
Carpet Co., supra; Ross v. Cotton Mills, supra; Shepard v. Telegraph 
Co., supra; Mumpower v. R. R., supra: Perry v. Mfg. Co., 176 
N.C., 69.” 

When it is shown that an instrumentality which has caused personal 
injury was under the control of the defendant and the injury was such as 
does not happen in the ordinary course of things if due care is observed, 
the evidence should be submitted to the jury as tending to show that the 
injury resulted from the want of due care. It was upon this theory 
that the trial court gave the instruction to which exception was taken— 
an instruction which finds support in a uumber of our decisions. O’Brien 
v. Parks Cramer Co., 196 N. C., 359; Ramsey v. Power Co., 195 N. C., 
788; McAllister v. Pryor, 187 N. C., 832; Haynes ». Gas Co., 114 N.C, 
204; Houston v. Traction Co., 155 N. C., 4. 

The exceptions in the fourth assignment of error, relating to the action 
of the judge in refusing to set aside the verdict and in signing the judg- 
ment, are formal and were intended to preserve the defendant’s right to 
present the appeal in its entirety. We find 

No error, 
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GEORGE W. BOYD anp His Wire, BETTIE BOYD, v. F. H. BROOKS 
AND His Wire, LELIA BROOKS. 


(Filed 30 October, 1929.) 


1. Appeal and Error J k—Agreement to foreclosure is abandonment of 
appeal upon exceptions to decree therefor. 


Where the plaintiff seeks injunction against the sale of a certain part 
of the lands under foreclosure of a mortgage, and appeals from the refusal 
of the court to continue the temporary restraining order to the final hear- 
ing, and then agrees that the foreclosure sale should not be restrained as 
to this part, his agreement is in effect a withdrawal of his appeal in rela- 
tion to such lands, and he may not successfully prosecute it further in the 
Supreme Court. 


2. Appeal and Error J a—daAn appeal from the dissolution of a temporary 
restraining order will not be considered when the act sought to be 
restrained has been done. 

An appeal involving only the validity of an order dissolving a temporary 
restraining order made upon a motion to show cause will not be consid- 
ered on appeal to the Supreme Court when it appears that the act sought 
to be restrained has already been done. 


3. Home Site A a—Property constituting a ‘‘Home Site.” 

Where a mortgagor of lands at the time of the execution of the mortgage 
is in possession of a certain part thereof on which, with the usual out- 
buildings, he lives with his family as a home, such land is a ‘home site” 
within the meaning of C. S., $103, and held in this ease that a 54.75 acres 
of farm land is not excessive for the purpose. 


4. Same—Rights of parties under foreclosure of mortgage on “home site" 
in which the wife did not join. 


Where the wife does not join in a mortgage made by her husband on 
the statutory “home site’ in his lands, or have her privy examination 
faken as required by statute, the mortgagee takes subject to the pro- 
Visions of C. S., 4103, and the purchaser at the foreclosure of such mort- 
gage sale does not acquire under his deed the right to imraediate title or 
possession to the land. 


5. Same—Deed to home site without joinder of wife is not void. 

C. S., 4108, limits the effeet of the conveyance of a “home site” by a 
husband's deed or mortgage mude without the privy examination of the 
wife. but does not make the conveynnee void, and the effect. of the statute 
is to postpone the title and the right of possession of the “home site” 
under such deed until the death of the husband, when it then passes to the 
grantee subject only to the dower right of the wife if she survives him. 


6. Statutes A d—C. S., 4103 is not so vague, contradictory, and incapable 
of construction as to be void. 


C. §., £163, limiting the effect of a conveyance by the husband of the 
“home site” without the voluntary signature and assent of his wife signi- 
fied by her private examination according to law, is valid, and does not 
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fa}l within the principle that a statute too vaguely worded to express a 
definite meaning, and which is not susceptible of interpretation by the 
courts, will be declared void, 


Stacy, C. J., dissenting. 


Appear by both plaintiffs and defendauts from order of Grady, J., at 
Chambers tn Goldsboro, N. C., on 10 April, 1929. Plaintiffs’ appeal 
dismissed, Affirmed on defendants’ appeal. 

This is an action to enjoin defendants from selling under the power 
of sale contained in a mortgage executed by the plaintiff, Geo. W. Boyd, 
to the defendant, F. H. Brooks, two certain tracts of land situate in 
Johnston County, North Carolina. The plaintiff, Bettie Boyd, wife of 
the said Geo. W. Boyd, did not sign said mortgage. Both said tracts of 
land are conveyed by said mortgage to the said F. H. Brooks. 

The notes secured by said mortgage were executed by the said Geo. W. 
Boyd and are payable to the defendants. 

The consideration for said notes is part of the purchase money for one 
of said tracts of land. This tract of land was conveyed to the said Geo. 
W. Boyd by the defendants, and contains 330 acres. It is conceded that 
the mortgage was valid as a conveyance of said tract of land, at the date 
of its execution, notwithstanding Bettie Boyd, wife of the said Geo. W. 
Boyd, did not sign the same. C.S., 4101. 

At and prior to the date of said mortgage, the plaintiffs, Geo. W. 
Boyd and his wife, Bettie Boyd, occupied the other tract of land con- 
veyed by said mortgage as their home. This tract of land contains 54.75 
acres, and is owned by the plaintiff, Geo. W. Boyd. The residence which 
was occupied by the plaintiffs at and prior to the date of said mortgage, 
together with other buildings used in connection therewith, 1s located on 
this tract of land. After the execution of said mortgage, the plaintiffs 
moved from said tract of land to the tract of land which the said Geo. W. 
Boyd had purchased from the defendants, and thereafter occupied the 
same as their home. The 54.75-acre tract had not been allotted to the 
said Geo. W. Boyd as his homestead, in accordance with the provisions 
of the Constitution of this State. Plaintiffs allege, however, that said 
tract of land, at the date of said mortgage, was the “home site” of the 
said Geo. W. Boyd, as defined in C. S., 4103. 

Upon the allegations of their complaint, plaintiffs pray judgment not 
only that defendants be enjoined permanently from selling, under the 
power of sale contained therein, the lands described in the mortgage 
from Geo. W. Boyd to F. H. Brooks, but also that the notes described in 
said mortgage be declared void, and ordered canceled, and that plaintiffs 
have such other and further relief, both specific and general, as they 
may be entitled to. Defendants in their answer denied the material alle- 
gations of the complaint, upon which plaintiffs pray judgment. 
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Plaintiffs prayed judgment that in any event it be ordered and decreed 
that no deed which may be made by the defendant, IF. H. Brooks, under 
the power of sale contained in said mortgage, shall be effective to pass 
to the grantee the right to possession of or title to the tract of land con- 
taining 54.75 acres, during the lifetime of the plaintiff, Bettie Boyd. 

The issues of fact arising on the pleadings have not been tried or de- 
termined. 

The action was heard upon an order to show cause why a temporary 
restraining order procured herein by the plaintiffs should not be con- 
tinued to the final hearing. Defendants resisted a continuanee of said 
order, and moved that same be dissolved and vacated. 

The court was of opinion, after hearing the evidence and the argument 
of counsel, that plaintiffs were not entitled to a continuance of the 
restraining order, and in accordance with said opinion the said restrain- 
ing order was dissolved and vacated. 

The court was further of the opinion, however, that upon the admis- 
sions in the pleadings, with respect to the 54.75-acre tract of land, con- 
veyed thereby to the defendant, F. H. Brooks, the mortgage executed by 
the plaintiff, Geo. W. Boyd, without the voluntary signature and assent 
of the wife, Bettie Boyd, signified on her private examination according 
to law, by reason of the provisions of C. 8., 4103, was not valid as a con- 
veyance to pass possession of or title to said tract of land to the defend- 
ant, I*. H. Brooks, during the lifetime of the said Bettie Boyd, and that 
no deed executed pursuant to the power of sale in said mortgage to a 
purchaser at a sale made thereunder will be effective to pass possession 
or title to such purchaser during the lifetime of the said Bettie Boyd, 
and in aceordance with said opinion it was considered, ordered and de- 
ereed that no deed which may be executed by the said F. H. Brooks, 
under the power of sale in said mortgage, shall pass possession of or title 
to said tract of land to the grantee during the lifetime of said Bettie 
Boyd, and that such deed shall be of no effect whatever so long as the 
said Bettie Boyd shall live. 

To the order, refusing to continue the temporary restraining order to 
the final hearing, and dissolving and vacating said order, plaintiffs ex- 
cepted. 

To the order adjudging and deereeing that no deed from F. H. 
Brooks to a purchaser at a sale made by him under the power of sale 
contained in the mortgage, shall be effective to pass possession of or title 
to the 54.75 acres during the lifetime of Bettie Boyd, wife of Geo. W. 
Boyd, and that such deed shall be of no effect whatever so long as Bettie 
Boyd shall live, defendants excepted. 

Both plaintiffs and defendants appealed to the Supreme Court, each 
assigning error based on their respective exception. 


Neco FALL TERM, 1929, 647 


fe ee er oe 








re i re mn en ee ee . -_—— +. — 


Borp u, BRooks. 


me i a 





After notices of appeal had been duly given by both plaintiffs and de- 
fendants, the following entry, over the signature of the Judge, was made 
in the record: 

“Tt is agreed that the 330 acres of the Cox Farm may be sold under 
this mortgage, and this appeal only has reference to the 54.75 acres.” 

Plaintiffs have not formally withdrawn or abandoned their appeal; 
they caused the same to be docketed in this Court. Their counsel filed a 
brief in their behalf and argued the appeal when the same was called 
for hearing in this Court. 


Abell & Shepard and E. J. Wellons for plaintiffs. 
Wellons & Wellons and Manning & Manning for defendants. 


Connor, J. Plaintiffs’ only assignment of error upon their appeal to 
this Court is founded on their exception to the order denying their 
motion that the temporary restraining order be continued to the final 
hearing, and allowing defendants’ motion that said order be dissolved 
and vacated. The effect of this order was to relieve the defendants from 
the Injunction imposed upon them by the temporary restraining order. 
Upon failure of plaintiffs to file the bond in the sum fixed by the court 
(C.S8., 858(a), after they had given notice of their appeal to this Court, 
the defendants were as free to proceed with the sale of the lands de- 
scribed in the mortgage, under the power of sale contained therein, as 
they were before the temporary restraining order was signed. 

Plaintiffs contended that there was error in the order, and appealed 
to this Court to the end that same might be reversed. Thereafter, and 
before the appeal was docketed in this Court, plaintiffs agreed that the 
330-acre tract might be sold by the defendants under the power of sale 
in the mortgage, and that the only question to be presented to this Court 
was whether there was error in the order with respect to the 54.75 acres. 
Plaintiffs, therefore, agreed that defendants might do what the order to 
which plaintiffs excepted permitted them to do, with respect to the 330- 
acre tract. Whether or not there was error in the order as contended by 
plaintiffs, is now, by reason of plaintiffs’ agreement, a moot question, 
which this Court will not consider. 

The agreement was in effect a withdrawal by plaintiffs of their appeal, 
and an abandonment of their exception. Whether or not the agreement 
has any other or further effect than to withdraw plaintiffs’ objection to 
a sale of the 330-acre tract by the defendants, prior to the trial of the 
issues raised by the pleadings, is not now presented for decision. 

Plaintiffs’ appeal must be dismissed. An appeal involving only the 
validity of an order dissolving a temporary restraining order, made upon 
an order to show cause, will not be considered by this Court when it 
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appears that the act sought to be restrained has already been done, or 
that the appellant, after noting an exception to the order, has agreed that 
the act may be done. This Court will not reverse an order, although 
erroneously made, when appellant, notwithstanding his exception thereto, 
has subsequently agreed that the appellee may proceed in accordance 
with the order. Kilpatrick v. Harvey, 170 N. C., 668, 86 S. E., 596; 
Moore v. Monument Co., 166 N. C., 211, 81 8. E., 170; Yates v. Ins. 
C'o., 166 N. C., 134, 81 S. E., 1062. 

Defendants’ appeal from the order made at the hearing of the order 
to show cause presents for decision but one question, to wit: Is C. S., 
4103, constitutional and valid? The statute is as follows: 

“No deed or other conveyance, except to secure purchase money, made 
by the owner of a home site, which shall include the residence and other 
buildings, together with the particular lot or tract of land upon which 
the residence is situate, whether actually occupied by said owner or not, 
shall be valid to pass possession or title during the lifetime of the wife, 
without the voluntary signature and assent of his wife, signified on her 
private examination according to law: Provided, the wife does not com- 
mit adultery, or has not and does not abandon the husband and live 
separate and apart from him.” 

It must be conceded, we think, that at the date of the execution of the 
mortgage by Geo. W. Boyd to F. H. Brooks, the 54.75-acre tract of land 
was a home site, within the statutory definition. It was a particular 
tract of land; it was owned by said Geo. W. Boyd; it was occupied by 
him and his wife as their home. The residence and other buildings used 
in connection therewith were located on said tract of land, and were 
included therein. There is no suggestion in the record that said tract of 
land was used or was susceptible of use for any purpose other than as a 
home. The acreage is not excessive for that purpose. Criticisms of the 
statutory definition, on the ground that it is vague and uncertain in some 
respects, and that for this reason it may be difficult to determine whether 
or not other tracts of land of larger acreage, and used by the owners for 
other purposes as well as a home, do not apply to this tract of land. 

The mortgage conveying this tract of land, which was the “home site” 
of the owner within the statutory definition, was executed by said owner, 
without the voluntary signature and assent of his wife, signified on her 
private examination according to law. It was, therefore, not valid, 
under the provisions of the statute, to pass possession or title during the 
lifetime of the wife, and was without any effect whatever as to her so 
long as she shall live. Nor will a deed made under and pursuant to the 
power of sale contained in said mortgage be valid to pass such possession 
or title. There was no error in the order from which defendants have 
appealed unless it must be held that the statute is unconstitutional or 
void. 
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The statute was first enacted by the General Assembly of this State as 
chapter 123 of the Public Laws of North Carolina, session 1919. It was 
entitled “An act to protect the inchoate right of dower, and to prohibit 
the sale of the home by the husband, without the written assent of the 
wife.” It was subsequently reénacted as a subsection of Article 2 (en- 
titled “Dower”) of chapter 80 (entitled “Widows’’), of the Consolidated 
Statutes of North Carolina, 1919, and is now C. S., 4103. When the 
statute was first enacted, all laws and clauses of laws in conflict with its 
provisions, were expressly repealed. The statute became effective, accord- 
ing to its terms on the date of its ratification, to wit, 4 March, 1919. 
Notwithstanding the provisions of C. S., 4103, the husband may convey 
all his title to and estate in his land, in which his wife has an inchoate 
right of dower, without her joinder in his deed, provided the land con- 
veyed is not a home site, as defined by the statute. C.S., 4101. His 
grantee in such deed, becomes the owner of the land, subject only to the 
wife’s right of dower. 

In Johnson v. Leavitt, 188 N. C., 682, 125 8. E., 490, Stacy, J., with 
respect to this statute, says: “The homestead exemption should not be 
confused with the wife’s interest in the husband’s ‘home site’ (chapter 
123, Public Laws 1919), when sought to be conveyed without her signa- 
ture, which is also statutory.” It is provided by the Constitution of this 
State that “no deed made by the owner of a homestead shall be valid 
without the voluntary signature and assent of the wife, signified on her 
private examination according to law.” Const. of N. C., Art. X, sec. 8. 
The homestead, as defined by the Constitution, is clearly distinguishable 
from the home site as defined by the statute. The homestead, which con- 
sists of a lot or tract of land, which with the buildings, if any, situate 
thereon does not exceed in value the sum of one thousand dollars, 1s 
exempt from sale under execution or other final process for the satisfac- 
tion of the claims of creditors. When the homestead has been allotted 
for the purpose of the exemption, it can be conveyed by the husband only 
with the joinder of the wife. The home site also consists of a lot or tract 
of land; the said lot or tract of land, with the residence and other 
buildings situate thereon must be used or susceptible of use by the 
owner as a home for himself and wife. The value of the lot or tract of 
land, with the residence and other buildings is immaterial. No con- 
veyance by the husband of his home site without the joinder of the wife 
is valid as against her, so long as she shall live. 

The statute prohibiting the conveyance of the home site by the hus- 
band, without the joinder of his wife, does not affect or purport to affect 
creditors of the husband, who may, notwithstanding its provisions, sub- 
ject the home site, if not included within his allotted homestead, to sale 
under execution for the satisfaction of their claims. 
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At the death of the husband, the wife surviving him, she is entitled to 
her dower in the land which during their joint lives was the home site 
of the husband. The statute does not undertake to confer upon or vest 
in the wife any title to or estate in the home site of the husband, during 
their joint lives or at his death, cither before or after its conveyance by 
the husband, without her joinder. During the hfe of the husband, the 
wife has only an inchoate right of dower in the home site; at his death, 
she surviving him, her right of dower becomes consummate. ‘The con- 
veyance by the husband, without her joinder, does not deprive her of her 
right of dower, either inchoate or consummate; nor does such conveyance 
confer upon or vest in her any title to or estate in the home site, during 
his life or at his death. She is entitled to her dower in the home site, 
after the conveyance, just as she was before the conveyance. 

Upon the death of the husband, intestate, nothing else appearing, his 
statutory home site descends to his heirs, subject to the dower right of 
his widow. If the husband has conveyed his home site, with or without 
the joinder of his wife, the heirs acquire no title to or estate in the home 
site. If he has conveyed the home site with the proper joinder of his 
wife, his grantee is entitled to the immediate possession of the home site 
under his deed. If he has conveyed his home site, without such joinder, 
the grantee is not entitled to possession as against the husband, during 
the joint lives of the husband and wife; the wife, however, has no title 
to or right to possession of the home site during the life of the husband. 
At his death, she has only the right to have dower allotted to her in the 
home site. If the husband has conveyed his home site, without her 
joinder, his grantee, claiming under him, and not his heirs, who are 
barred by his deed, acquire both the title to and the right to possession 
of the land, which during the lifetime of the husband was his statutory 
home site. 

In Bank v. Sumner, 188 N. C., 687, 125 S. E., 489, Stacy, J., after 
reference to certain provisions of the statute, which make its interpreta- 
tion difficult, says: “It has been suggested that the statute may apply, 
and probably was intended to apply, only as against those claiming 
under a deed from the husband without his wife’s proper joinder. We 
leave its interpretation for future consideration.” We think this sugges- 
tion well founded. The statute, properly interpreted and construed, does 
not apply to creditors or heirs of a husband, who is the owner of a statu- 
tory home site, and who has conveyed said home site, without the joinder 
of his wife. Nor does the statute affect the homestead, as defined, and 
provided hy the Constitution. 

The purpose of the statute, as appears from both its provisions and its 
title, is (1) to protect both the husband and the wife so long as the wife 
shall live, and the husband is under obligation, both legal and moral, to 
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provide and maintain a home for them both, and (2) at the death of the 
husband, intestate, the wife surviving him, upon which event her in- 
choate right of dower becomes consummate, to protect her from contro- 
versics and litigation with respect to the allotment of her dower in the 
lands of which the husband was seized and possessed during the cover- 
ture, and which but for the statute he could have conveyed, passing title 
and possession hy his deed, immediately upon its delivery, subject to her 
dower. That this purpose is in accord with the well-settled policy of 
this State to encourage the ownership of homes, and to safeguard the 
family as essential to the good order of society, is, we think manifest. 

The statute does not deprive the husband who is the owner of a home 
site as defined therein, of his jus disponendi with respeet to such home 
site. His right of alienation is recognized. This right is only limited 
and regulated by the provisions of the statute. 

The statute limits the effect of a conveyance of his home site made by 
the husband, without the joinder of his wife, but does not declare such 
conveyance yoid. The right to the possession of the home site does not 
pass to the grantce immediately upon the execution of the deed; nor 
does the grantee acquire title under the deed upon its execution and de- 
livery. Both the right to possession and the title are postponed until the 
death of the husband. The title conveyed by the deed, with the right of 
possession under such title, then passes to the grantee, subject only to the 
dower right of the wife, if she survives her husband. 

The statute further regulates the manner in which the deed for a home 
site owned by the husband must be executed, where it is contemplated by 
both the husband and the grantee that possession and title shall pass im- 
mediately upon its execution. The wife must assent to and sign the deed 
voluntarily, which fact must be shown on her private examination 
according to law. A deed thus executed is sufficient as a conveyance of 
the statutory home site by the husband, and passes both the possession 
and the title upon its execution and delivery. 

In Thomas v. Sanderlin, 173 N. C., 329,918. E., 1028, Hoke, J., says: 
“While the jus disponendi is fully recognized with us as a substantial 
incident of ownership coming under the constitutional guarantees for 
the protection of private property, it is also established in this jurisdic- 
tion that neither this nor any other proprietary right is absolute in its 
nature, but the same is enjoyed and held subject to legislative regula- 
tion in the reasonable exercise of the police power.’’ Upon this princi- 
ple, C. S., 2577, first enacted in 1891, and providing that “all convey- 
ances of household and kitchen furniture by a married man, made to 
secure the payment of money or other thing of value, are void, unless 
the wife joins therein and her privy examination is taken in the manner 
prescribed by law, in conveyances of real estate,” was sustained. Upon 
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the same principle, we hold that C. S., 4103, is constitutional, A dis- 
tinction between C. S., 2577 and C. S., 4103, should be noted. In the 
former statute, the conveyance without the joinder of the wife is declared 
to be void; while in the latter statute, such conveyance is declared to be 
invalid only for certain purposes. The owner of household and kitchen 
furniture is deprived absolutely of the right to convey said property by 
mortgage, without the consent of his wife, whereas the owner of a home 
site 1s deprived of such right only to a limited extent. If the former 
statute is constitutional, as held by this Court, it seems that there can be 
no question as to the constitutionality of C. 8., 4103. 

C. S., 4103, is not unconstitutional for the reason that the statute is 
in violation of principles of constitutional law established for the pro- 
tection of property rights. Nor is the statute void because its provisions 
are too vague and uncertain for administration. The principle upon 
which it was held by this Court that the statute involved in Supply Co. 
v. Hastern Star Home, 163 N. C., 5138, 79 S. E., 964, was void, does not 
apply in this case. The provisions of C. 8., 4103 are not contradictory 
or self-destructive, as was held of the provisions of that statute. There 
may and doubtless will be cases in which it will be difficult to interpret 
and construe the provisions of this statute in order to determine the 
rights of the parties. This does not, however, affect the question pre- 
sented by defendants’ appeal in this case. We now hold only that the 
statute is constitutional and valid and that upon the facts admitted in the 
pleadings with respect to the 54.75-acre tract of land, the said tract of 
land, at the date of the execution of the mortgage by Creo. W. Boyd, 
was his statutory home site, and that therefore there was no error in 
the order with respect to said tract of land. 

The order from which defendants appealed to this Court is 

Affirmed. 


Stacy, C. J., dissenting: I regret to disagree with my brethren on a 
question of statutory construction, and would not do so, if the decision 
affected only the immediate parties or would not serve as a precedent in 
future cases, but after testing C. S., 4103, by all the known rules of 
interpretation, I am unable to determine, with any reasonable degree of 
certainty, its meaning or what the Legislature intended to accomplish 
by its enactment. S. v. Diamond, 202 Pac. (N. M.), 988, 20 A. L. R., 
1527. 

It is the declared law of this jurisdiction that “a statute must be 
capable of construction and interpretation; otherwise it will be inopera- 
tive and void. The Court must use every authorized means to ascertain 
and give it an intelligible: meaning; but if after such effort it is found to 
be impossible to solve the doubt and dispel the obscurity, if no judicial 


N.C.) FALL TERM, 1929. 653 





Boyrp v. Brooks. 





certainty can be settled upon as to the meaning, the Court is not at 
liberty to supply—to make one. The Court may not allow ‘conjectural 
interpretation to usurp the place of judicial exposition.’ There must be 
a competent and efficient expression of the legislative will.” 8S. v. Part- 
low, 91 N. C., 550. 

Speaking to the same question in Drake v. Drake, 15 N. C., 110, 
Ruffin, C. J., delivering the opinion of the Court, said: “Whether a 
statute be a public or a private one, if the terms in which it is couched 
be so vague as to convey no definite meaning to those whose duty it 1s to 
execute it, either ministerially or judicially, it is necessarily inopera- 
tive. The law must remain as it was, unless that which professes to 
change it be itself intelligible.” 

And such is the substance of the law as declared by the Supreme Court 
of the United States in Yu Cong Eng v. Trinidad, 271 U.S., 500; Con- 
nally v. General Const. Co., 269 U. S., 385; U.S. v. Cohen Grocery Co., 
255 U. S., 81; Collins v. Kentucky, 234 U. $., 634, and International 
Harvester Co. v. Kentucky, 234 U.S., 216. 

To like effect, also, is the law in other jurisdictions. Weherson, Dis- 
trict Judge, in Re. Di Torio, 8 F. (2nd), 279, states the general rule as 
follows: “An act which is so uncertain that its meaning cannot be de- 
termined by any known rules of construction cannot be enforced. If no 
judicial certainty can be settled upon as to the meaning of a statute, the 
courts are not at liberty to supply one. [t must be capable of construc- 
tion and an interpretation; otherwise it will be inoperative and void. 
An act is void where its language appears on its face to have a ineaning, 
but it is impossible to give it any precise or intelligible application in 
the circumstances under which it was intended to operate,” citing as au- 
thority for the position: People v. Sweitzer, 266 IIL, 459, 107 N. E., 
902, Ann. Cas., 1916B, 586; People v. Briggs, 193 N. Y., 457, 86 N. E., 
522; S. ev. Partlow, 91 N. C., 550, 49 Am. Rep., 652; S. v. West Side 
Street Ry. Co., 146 Mo., 155, 47 S. W., 959; 25 R. C. L., 811. 

Nor is it necessary to look beyond the Court’s own opinion in the 
instant case to demonstrate the ambiguity and uncertainty, and I think 
invalidity, of the statute. 

It is said, in the first place, that the deed of the husband for the un- 
determined and undefined home site, without the voluntary signature and 
assent of his wife, is “not valid, under the provisions of the statute, to 
pass possession or title during the lifetime of the wife, and was without 
any effect as to her so long as she shall live.” 

Realizing, however, that the statute gives the wife no estate or interest 
in the home site as such, and that the possession and title thereto, when 
conveyed by the husband without the voluntary signature and assent of 
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his wife, would, under the above statement, be in nubibus during her 
widowhood, it is said that “Both the right to possession and the title are 
postponed until the death of the husband. The title conveyed by the 
deed, with the right of possession under such title, then passes to the 
grantee, subject only to the dower right of the wife, if she survives her 
husband.” 

Again, it is stated that “at the death of the husband, intestate, the 
wife suryiving him, upon which event her inchoate right of dower be- 
comes consummate,” the purpose of the statute is “to protect her from 
controversies and litigation with respect to the allotment of her dower 
in the lands of which the husband was seized and possessed during coyer- 
ture, and which but for the statute he could have conveyed, passing title 
und possession by his deed, immediately upon its delivery, subject to her 
dower.” 

Thus, it 1s declared that the deed of the husband for the undetermined 
and undefined home site, without the voluntary signature and assent of 
his wife, is invalid to pass possession or title thereto: 

1, During the lifetime of the wife or so long as she shall live. 

2, Until the death of the husband. 

3. Until the widow can have her dower allotted. 

These three interpretations are all variant, and the question still 
remains: What is the real meaning of the statute? I am not criticising 
the Court’s opmion. It.is the result of an earnest effort to find a rational 
interpretation and to give clarity to cloudiness. .\ majority of the Court 
considers that this has been done; I think otherwise; and from this 
differcnee, springs our divergence of opinion. 

Other objections to the workableness of the statute readily suggest 
themselves : 

Is the statute self-executing, or must the home site be cleimed, and, if 
so, by whom ? 

Who is to determine what the home site shall include, and what not? 
Is this a question of law for the court or a question of fact for a jury? 

Was it intended to be in addition to, or ineluded within, the homestead 
right? 

Is it limited or unlimited in extent and value? 

Having once conveyed the home site, without the wife’s signature, 
could it later be taken under execution against the husband, or sold by 
the husband and the wife, and, if so, for what length of time? 

Would a subsequent deed by the husband and wife defeat che husband’s 
prior grantee of all rights in the premises ? 

What effect would a prior or subsequent separation or divorce have 
upon the deed executed by the husband without the wife’s proper 
joinder ? 


Cr 
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On all these matters the statute is silent, and it would require con- 
siderable amendment, by way of judicial legislation, to answer them. 
But this is not the province of the Court. It is ours only to declare 
the law, not to make it. Moore v. Jones, 76 N. C., 187. 

It is not possible to weld a pewter handle to a wooden spoon, and, mm 
my opinion, the statute falls within the rule of law, stated in 25 R. C. L., 
810, as follows: 

“Where an act of the Legislature is so vague, indefinite and uncertain 
that the courts are unable to determine, with any reasonable degree of 
certainty, what the Legislature intended, or is so incomplete or is so con- 
flicting and inconsistent in its provisions that it cannot be executed, it 
will be declared to be inoperative and void.” 








M. A. BUI anp Wire, MRS. M. A. BUIE, vy. ATLANTIC COAST LINE 
RAILROAD COMPANY. 


(Filed 80 October, 1920.) 


Appeal and Error J c—Findings of fact are presumed correct. on appeal. 
Where the finding of fact and conclusions of law of the referee are sup- 
ported by competent evidence and approved by the trial judge, they are 
presumed correct on appeal, and upon failure of the appellant to show 
error the judgment will be affirmed. 


AppEaL by plaintiff from Cranmer, J., at Chambers, Southport, 
N. C., 6 July, 1929. From Ropeson. Affirmed. 

The summons in this action was dated 16 December, 1920. The 
original complaint was filed in 1922. Answer filed 6 February, 1924. 
Amended complaint filed 7 April, 1926. Amended answer filed 11 June, 
1926. October Term, 1926, the action was referred to the Hon. J. 
Bayard Clark, referee. The referee met the parties and their counsel 
at Red Springs 26 May, 1927, for the purpose of viewing the premises 
in controversy, and began taking testimony the same day in Lumberton. 
The final taking of testimony and hearing argument took place at Lum- 
berton on 27 October, 1927. The referee in minute detail found the 
facts and gave his conclusions of law favorable to defendant. Plaintiff 
filed exceptions to the report on 10 June, 1929, and the matter was 
heard on 6 July, 1929. From the judgment of the court below sustain- 
ing the referee’s finding of fact and conclusions of law, the plaintiff filed 
exceptions and made assignments of error and appealed to this Court. 


Johnson & Floyd and Clyde A. Douglass for plaintiffs. 
Dickson McLean and H,. E. Stacy for defendants. 
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Per Curtam. The main contentions of the parties the Hou. J. Bayard 
Clark, referee, stated as follows: 

“The controversy relates to a small triangular piece of land adjoining 
defendant’s tracks in Red Springs. Plaintiffs allege their ownership in 
fee of the land and wrongful entry and trespass thereon by defendant; 
that defendant is estopped from claiming the right to occupy the land 
by reason of any charter rights because on 1 July, 1884, it took a deed 
from Hector McNeill for its roadbed proper adjacent to the land in 
controversy, thereby limiting its charter rights; that defendant has 
acquired no right to the land in controversy by purchase, condemnation, 
charter rights or otherwise, and its assertion of the right thereto is a 
cloud upon plaintiffs’ title; that defendant has wrongfully entered and 
is unlawfully in possession; and plaintiffs ask that they be declared the 
owners in fee, that the cloud be removed, and that they recover damage. 
Defendant denies plaintiffs’ ownership, and alleges that many years ago 
its predecessor in title entered into possession of the land in controversy 
for railroad purposes pursuant to certain charter rights, and that they 
and it have ever since been in actual possession, using the land for rail- 
road purposes; that it is entitled to an easement of sufficient width on 
each side of its main line to include the Jand in controversy; that the 
land in controversy is necessary in conducting and carrying on both its 
inter and intra-State business as a common carrier; that any claim 
which plaintiffs may ever have had to the land in controversy or dam- 
ages arising from its use is barred by the several statutes of limitations, 
which it pleads. Upon the hearing a controversy quickly developed as 
to whether conveyances offered by plaintiffs in proof of title do or do 
not cover the land in controversy, plaintiffs contending they do and 
defendants contending they do not.” 

A carefully prepared map showing the contentions of the litigants, 
in regard to the disputed locus in quo, was filed in the action. 

The findings of fact and conclusions of law by the referee comprise 
fifteen pages of the record. We have carefully read the findings of fact 
and conclusions of law. 

It is well settled in this jurisdiction that error will not be presumed; 
it must be affirmatively established. The appellant is required to show 
error, and he must make it appear plainly, as the presumption is against 
him. 

From the findings of fact and conclusions of law by the referee, sus- 
tained by the court below, we cannot find any prejudicial or reversible 
error. The judgment is 

Affirmed. 
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STATE v. DR. MIKE ROBERSON. 
(Filed 6 November, 1929.) 


Criminal Law G c—Where defendant does not offer character evidence, 
evidence of his bad character affects only his credibility. 


Where a defendant in a criminal action testifies in his own behalf, but 
offers no evidence as to his character, the State may offer evidence of his 
bad character, but such evidence affects only his credibility as a witness, 
and an instruction that such evidence might be taken as substantive evi- 
dence of guilt will be held for reversible error. 


ApprEaL by defendant from Sinclair, J., at February Term, 1929, of 
Durnam. New trial. 

Criminal] action tried upon an indictment charging defendant with the 
erime of causing an abortion. C. S., 4226. 

From ,judgment on a verdict of guilty, defendant appealed to the 
Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
R. P. Reade and R. O. Everett for defendant. 


Connor, J. The evidence offered by the State at the trial of this 
action tended to show that the crime charged in the indictment was 
committed by the defendant at his office in the city of Durham, on 
1 June, 1928. Defendant, as a witness in his own behalf, testified that 
he was not in his office on that day. His testimony contradicted in 
every material respect the evidence for the State tending to show that 
defendant committed the crime. He offered no evidence as to his general 
character. He relied upon the testimony of his witnesses as tending to 
corroborate him as a witness in his own behalf. 

The State, after defendant had testified as a witness, offered evidence 
tending to show that the general character of defendant is bad. Defend- 
ant offered no evidence to the contrary, either by his own witnesses or 
upon cross-examination of witnesses for the State. He contended that 
the jury should find him a credible witness because his testimony was 
corroborated. 

With respect to the evidence as to the character of the defendant, the 
court instructed the jury as follows: 

“Whenever character evidence is offered, however, upon the character 
of a defendant in a criminal action, the law says that that becomes sub- 
stantive evidence—when his character is put in issue, as the defendant 
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has done in this case. So character evidence offered for or against the 
defendant is substantive evidence, and it 1s proper for you to consider 
it as bearing upon the question of his guilt or innocence, upon the theory 
that a man of bad character would be more apt to commit crimes than 
a man of good character, or the contrary as the facts may be.” 

This instruction is not in accord with the well-settled rule with respect 
to this matter, established and in force in this jurisdiction. The rule is 
stated by Brogden, J., in S. v. Nance, 195 N. C., 47, 141 8S. E., 468, 
as follows: 

“Tf a defendant testified in his own behalf, but offers no evidence as 
to his character, the State may offer evidence of his bad character, but 
such evidence should affect only his credibility as a witness.” 

In S. v. Colson, 193 N. C., 236, 136 8S. E., 730, it is said by 
Stacy, C. J.: “In all criminal prosecutions, certainly those involving 
moral turpitude, the defendant may elect to put his character in issue, 
and thus produce evidence of his good reputation and standing in the 
community (S. v. Hice, 117 N. C., 782); but if this be not done, the 
State cannot offer evidence of his bad character, unless and until he has 
been examined as a witness in his own behalf, and even then—the de- 
fendant not electing to put his character in issue—the impeaching testi- 
mony is permitted to affect only his credibility as a witness and not 
the question of his guilt or innocence. Jlarcom v. Adams, 122 N. C,, 
222; S. ev. Traylor, 121 N. C., 674. Of course, in proper instances, in 
criminal cases, where the defendant chooses to put his character in issue, 
the pertinent evidence, pro and con, then becomes substar tive proof, and 
may be considered by the jury as such. S. v. Morse, 171 N. C., 777; 
S.v. Cloninger, 149 N. C., 567; In re WeKay, 183 N. C., 226.” 

The rule as thus declared has been uniformly enforced by this Court. 
S. uv. Nance, 195 N. C., 47, 141 S. E., 468; 8. xv. Pdol, 195 N. C., 497, 
(49 8. E., 588; S. v. Adams, 193 N. C., 581, 137 8. E., 357. 

In each of the cited cases, new trials were ordered by this Court for 
error in the failure of the trial judge to observe this rule in his charge 
to the jury. The learned judge who presided at the trial of this action 
was cvidently inadvertent, while instructing the jury, to the fact, as 
disclosed by the record, that defendant had offered no evidence as to his 
character, and therefore had not put his character 1n issue. 

For the error in the instruction defendant is entitled to a 

New trial. 
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ELBERT BE. COLLINS sy His GENERAL GUARDIAN, ERNEST F. COLLINS, v. 
NORFLEET-BAGGS, Inc, 


(Filed 6 November, 1929.) 


1. Infants B c—Market value and not contract price of property traded 
may be recovered by infant upon his disaffirmance of contract. 


Where in a contract for the purchase of an automobile an infant is 
allowed a certain sum for a truck traded in by him, upon disaffirmance 
of the contract by the infant during his minority and his suit, brought by 
his next friend, to recover the consideration paid by him, the contract is 
binding upon neither party thereto, and he is entitled to recover such sums 
as he has paid on the purchase price and the reasonable market value of 
the truck at the time of the trade, and if the truck is returned to him, the 
market value at the time of the trade should be fixed by assessing a rea- 
sonable amount for depreciation and use, if any, while in the possession 
of the defendant, and an instruction that fixes the valne of the truck at 
the amount allowed therefor in the contract is reversible error. 

2. Infants B d—Liability of infant for tortious use or destruction of 
property received by him under contract he has disaffirmed. 

Where an infant disaffirms his contract fer the purchase of personal 
property during his minority he is not required by law to account for its 
use while in his possession or for its loss if squandered or destroyed by 
him before avoidance of the contract, but he is accountable for its tor- 
tious use or destruction after such avoidance and before its surrender. 


AppeaL by defendant from JJoore, J., at February Term, 1929, of 
ForsyTu. 

Civil action to recover the value of a Chevrolet truck and the sum 
of $40.95, 

On 21 April, 1928, the plaintiff, being a minor, entered into a con- 
tract with the defendant, by the terms of which he traded a Chevrolet 
truck, valued at $250, for a Dodge sport roadster, valued at $659.50, 
and executed note and mortgage on the Dodge roadster for the balance 
of $409.50. On 21 May, 1928, the plaintiff made a payment of $40.95 
on his note. 

Thereafter the Dodge sport roadster was destroyed in a wreck; where- 
upon, the plaintiff elected to disaffirm his contract, and now sues to 
recover $290.95, being the sum of the value placed upon the Chevrolet 
truck at the time of the trade, to wit, $250, and the payment of $40.95, 
subsequently made on the note. 

The trial court instructed the jury that if the plaintiff was a minor at 
the time of the trade, he would be entitled to recover $290.95, with 
interest from 22 September, 1928. Exception by defendant. 

The jury found that the plaintiff was a minor, and answered the issue 
of indebtedness in accordance with the above instruction. 
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From the judgment entered thereon the defendant appeals, assigning 
errors. 


Geo. R. Holton and W. Reade Johnson for plaintrff. 
Ratcliff, Hudson & Ferrell for defendant. 


Stacy, C. J. When an infant elects to disaffirm a contract, relative to 
the sale or purchase of personal property, other than one authorized by 
statute or for necessaries, what are the rights of the parties ? 

1. An infant may avoid such a contract, either during his minority 
or upon arrival at full age. Pippen v. Insurance Co., 130 N. C., 28, 40 
S. E., 822. 

2. Upon such avoidance, the infant may recover the consideration 
paid by him, either in money or property, with the limitation that he 
must restore whatever part of that which came to him under the con- 
tract he still has, or account for so much of its value as may have been 
invested in other property which he has in hand or owns and controls. 
Hight v. Harris, 188 N. C., 328, 124 8. E., 623; Millsaps v. Estes, 137 
N. C., 536, 50S. E., 227, 14 B.C. L,, 238. 

3. But the infant is not required to account for the use or depreciation 
of the property while in his possession, or for its loss, if squandered or 
destroyed, for this is the very improvidence against which the law seeks 
to protect him (Utterstorm v. Kidder, 124 Me., 10, 124 Atl., 725), with 
the exception, perhaps, that he might be required to account for any 
insurance money received by him, on the theory that such money was a 
substitute for the property destroyed. Morris Plan Co. v. Palmer, 185 
N.C., 109, 116 S. E., 261; Devries v. Summit, 86 N. C., 132. 

4. The infant, however, would be liable for any tortious use or dispo- 
sition of the property after such avoidance and before its surrender to 
those from whom it was obtained. Devries v. Summit, supra. 

5. Where the infant parts with personal property he may, upon dis- 
affrmance, recover the value of such property, as of the date of the 
contract, but he is neither bound by, nor entitled to be awarded, the price 
fixed by the contract, for its real value may be more or less than the 
amount so stipulated. Carpenter v. Grow, 247 Mass., 133; Berckler v. 
Guenther, 121 Iowa, 419. Neither side is bound by any part of the 
contract, when once reseinded. Morris Plan Co. v. Palmer, supra. 

In the instant case the plaintiff is entitled to recover the $40.95 which 
he paid on his note, together with the fair market value cf the Chevrolet 
truck at the time of the trade. But he is not entitled, as a matter of law, 
to the sum of $250, the stipulated exchange value of said truck. In so 
instructing the jury, the trial court committed error. Its market value 
may be more or less than its stipulated exchange value. 
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If the Chevrolet truck is to be returned to the plaintiff, the jury will 
fix its value, as of the date of the contract, by assessing a reasonable 
amount for depreciation and use, if any, while in the possession of the 
defendant. 

For the error, as indicated, in the court’s instruction on the measure of 
damages, a new trial must be awarded; and it 1s so ordered. 

New trial. 





CHARLES R. REECE vy. DURHAM COCA-COLA BOTTLING COMPANY. 
(Filed 6 November, 1929.) 


Food A a—In this action to recover damages for foreign substance in 
bottled drink plaintiff’s evidence held insufficient. 


In his action to recover damages resulting from foreign and deleterious 
substances in a bottled drink the burden is on the plaintiff to show the 
presence of foreign or deleterious substances therein, and where the plain- 
tiff’s evidence is to the effect that he swallowed something and spit, and 
that where he spit a fly was immediately found, but that he could not 
swear that the fly was ever in his mouth, with evidence of another witness 
that he had found a substance in a drink bottled by the defendant, but 
could not swear in what year he found it, the plaintiff’s evidence is too 
vague and indefinite to establish the defendant’s negligence, and his motion 
as of nonsuit should have been granted. 


Civin action, before Sinclair, J., April Term, 1929, of Granvit.e. 

The plaintiff alleged “that on the morning of 8 July, 1926, plaintiff 
entered the store of said C. H. Breedlove in the town of Oxford, and 
purchased a bottled coca-cola, which had been bottled and distributed 
by the defendant; that while plaintiff was engaged in drinking said 
bottled coca-cola, and after he had drunk about all of the contents of 
said bottle he discovered something hard in his mouth; that he immedi- 
ately spat out what was in his mouth, and upon examination discovered 
that it was a large green bottle fly, which had entered plaintiffs mouth 
with the other contents of said bottle.” Plaintiff further alleged that by 
reason of the presence of said fly in the beverage he became sick and 
was unable to eat for several days. 

Issues were submitted to the jury and answered in favor of plaintiff. 
The verdict awarded damages in the sum of $50. The defendant offered 
no evidence. 

From judgment upon the verdict defendant appealed. 


No counsel for plaintiff. 
Brawley & Gantt for defendant. 
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Broapen, J. Plaintiff testified: “I was talking with Mr. Lanier while 
I was drinking. I swallowed something and spit, but don’t know what 
it was. It scratched like a piece of trash. As soon as that hit my throat 
I spit the balance on the floor. I knew I swallowed something, but I did 
not feel anything else in my mouth. I did not feel the fly in my mouth. 
I would not swear that it was ever in my mouth.” 

There was uncontradicted evidence that at the place on the floor 
where plaintiff spit a fly was immediately found. However, it 1s appa- 
rent that plaintiff’s own narrative fails to disclose the actual presence 
of a fly in the beverage. 

Plaintiff offered the testimony of a witness who stated that he dis- 
covered something in a bottle once or twice “while working in a filling 
station that sold beverage bottled by the defendant.” Witness further 
testified: “I know almost that it was in 1926 that I found the substance 
in the bottle, but I do not know entirely, and I would not swear to it. 
I would not swear that it was 1926 or 1927 when I found 
that substance in the bottle.” 

This evidence was too vague and indefinite to establish negligent de- 
fault. 

The law imposed upon the plaintiff the burden of offering evidence 
tending to show the presence of foreign and deleterious substance in the 
beverage. The principle was thus stated in Perry v. Bottling Co., 196 
175, 145 S. E., 14. “It is settled law in this jurisdiction that the prin- 
ciple of res ipsa loquitur does not apply to personal injury occasioned 
by bursting bottles or from eating food alleged to be unwholesome, or 
for partaking of a bottled beverage when there is no evidence tending to 
show negligence in the preparation of the food or beverage and no dele- 
terious or harmful substance is found therein.” Lamb v. Boyles, 192 
N. C., 542, 1385 S. E., 464. 

We are of the opinion that the motion for nonsuit should have been 
allowed. 

Reversed. 





STATE v. U. W. ROBERTS. 
(Filed 6 November, 1929.) 


Husband and Wife A a-~-Wilfulness is essential of criminal abandon- 
ment. 

Where the defendant is indicted under C. S., 4447, for failure to pro- 
vide adequate support for his minor children, and in the prosecution of 
the action the evidence tends to show that the defendant and his wife were 
living apart and that he had not provided any support for his minor chil- 
dren for some time, and that a judgment had been entered in a civil action 
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Falkner, 182 N. C., 798, 108 S. E., 756. The opinion declares: “In this 
connection it may be well to observe that the next section, C. S., 4448, 
dealing with what shall be deemed presumptive evidence of a wilful 
abandonment, requires the showing of something mor2 than a mere 
separation and failure to provide adequate support.” 

New trial. 





i rs rr A NED re 


W. A. SHOFFNER vy. W. N. THOMPSON, ATLANTIC COAST REALTY 
COMPANY anp J. W. FERRELL. 


(Filed 6 November, 1929.) 


False Pretense A a-—In this case held representations were not of 
subsisting fact and defendant was not liable therefor. 


Where the owner of land employs agents to subdivide and sell it at 
public auction, and there is an existing registered deed of trust on the 
land of which the selling agents had knowledge, and at the sale the selling 
agents stated that “we guarantee a good, clear title and no encumbrance” 
to purchasers, the statement of the agents was not a representation that 
there was no encumbrance on the land, but a promissory statement that 
the lots would be conveyed to the purchasers with a covenant against en- 
cumbrances, and where the owner delivers to the purchasers such a deed, 
but fails to apply the proceeds of the sale received by him to the deed of 
trust, and the land is sold under foreclosure thereof, a purchaser at the 
auction sale may not recover against the selling agents oa the representa- 
tion made by them. 


ApprEAL by defendants, Atlantic Coast Realty Company and J. W. 
Ferrell, from Sinclair, J., at April Term, 1929, of ALtamancr. Reversed. 

Action to recover damages resulting from the purchase by plaintiff of 
land from defendant, W. N. Thompson. The said land was sold for the 
said W. N. Thompson by the defendant, Atlantic Coast Realty Com- 
pany, as his agent. The defendant, J. W. Ferrell, is an officer of the 
said Atlantic Coast Realty Company, a corporation. 

After the plaintiff had paid the purchase price for said land, the 
same was sold under the power of sale contained in a deed of trust from 
W. N. Thompson to E. S. Parker, Jr., trustee. The said deed of trust 
was recorded prior to the date of the deed from W. N. Thompson to 
plaintiff. Plaintiff has thus lost the land which he purchased from the 
said W. N. Thompson and has suffered damages in the sum of $480, the 
purchase price which he paid for same. 

Plaintiff alleged that he was induced to purchase said land from 
W. N. Thompson by false and fraudulent representations made to him 
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by J. W. Ferrell, acting for and in behalf of the Atlantic Coast Realty 
Company, the agent of the defendant, W. N. Thompson. Plaintiff 
alleged that said representations were to the effect that there was no 
encumbrance on said land at the time it was sold to aud purchased by 
plaintiff. 

The defendants, Atlantic Coast Realty Company and J. W. Ferrell, 
denied that they made the representation as alleged in the complaint. 
They allege that in the sale of the said land to the plaintiff they acted 
ag agent for the defendant, W. N. Thompson, as was well known to the 
plaintiff. They deny that they are liable to plaintiff for any damage 
he has sustained resulting from his purchase of said land. 

The defendant, W. N. Thompson, filed no answer to the complaint. 
There was a judgment in favor of the plaintiff and against the defend- 
ant, W. N. Thompson, for damages resulting from a breach of his cove- 
nant against encumbrances contained in his deed to plaintiff. The de- 
fendant, W. N. Thompson, did not except to or appeal from said judg- 
ment. 

The issues submitted to the jury were answered in accordance with 
the contentions of the plaintiff. 

From judgment on the verdict the defendants appealed to the Supreme 
Court. 


Carroll & Carroll for plaintiff. 
Shuping & Hampton for defendants. 


Connor, J. On 16 August, 1923, the defendant, Atlantic Coast 
Realty Company, a corporation, conducted a sale of land, at or near the 
town of Burlington, in Alamance County, North Carolina, for its co- 
defendant, W. N. Thompson. The said land had been subdivided into 
lots for the purpose of said sale. The lots were offered for sale by 
auction. The plaintiff attended said sale as a prospective purchaser 
of lots. 

Plaintiff testified that after the terms of the sale had been an- 
nounced the defendant, J. W. Ferrell, acting for and in behalf of the 
defendant, Atlantic Coast Realty Company, stated to those present, 1n- 
cluding himself, that the lots were offered for sale for W. N. Thompson, 
as owner, and that the Atlantic Coast Realty Company was selling the 
lots as his agent. He then made the following statement: “We guarantee 
a good, clear title, and no encumbrances to any man or woman who buys 
a lot at this sale.” After a few lots had been sold, there was some dis- 
cussion among the prospective bidders for the other lots as to whether 
purchasers of lots at said sale would get a good title. The sale was 
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stopped fora few moments. J. W. Ferrell then repeated his statement to 
the effect that “we guarantee a good, clear title and no encumbrance to 
any man or woman who buys a lot at this sale.” The defendant, W. N. 
Thompson, was present when both these statements were made by his 
agent. 

After the said statements were made, the plaintiff purchased several of 
the lots. The aggregate purchase price for said lots was $480. At the close 
of the sale, a deed executed by W. N. Thompson and his wife, and con- 
veying to plaintiff the lots purchased by him was delivered to and 
accepted by plaintiff. This deed contains the usual warranty clause in 
words as follows: “And the said parties of the first part covenant that 
they are seized of said premises in fee, and have the right to convey the 
same in fee simple; that the same are free and clear from all encum- 
brances and that they, the parties of the first part, will warrant and 
defend the title to the same against the lawful claims of all persons 
whomsoever.” 

Part of the purchase price for the lots conveyed to plaintiff by W. N. 
Thompson and his wife was paid by him in cash; the balance was evi- 
denced by his notes, secured by a mortgage on said lots. Plaintiff paid 
these notes as they became due. After the payment of the entire pur- 
chase price for said lots by the plaintiff, the said lots were sold by 
E. 8. Parker, Jr., trustee, under the power of sale contained in a deed 
of trust executed by the said W. N. Thompson to the said E. S. Parker, 
Jr., trustee. This deed of trust was executed on 12 Seotember, 1922, 
and was recorded prior to the date of the conveyance of the lots to the 
plaintiff. It is admitted that by the foreclosure of said deed of trust, 
plaintiff has lost the lots conveyed to him by W. N. Thompson and his 
wife, and that he has thereby sustained damages in the sum of $480. 

At the date of the sale, at which plaintiff purchased the lots conveyed 
to him by W. N. Thompson and wife, the defendants, Atlantic Uoast 
Realty Company and J. W. Ferrell, knew that the deed of trust executed 
by W. N. Thompson to E. S. Parker, Jr., trustee, and duly recorded 
in Alamance County, was outstanding and in full fores. They were 
informed by W. N. Thompson that he had made arrangements with the 
holders of the notes secured by said deed of trust, and with the trustee, 
for the cancellation of the same. The proceeds of the sale made by the 
Atlantic Coast Realty Company for the said W. N. Thompson were 
sufficient in amount for the payment of said notes. These proceeds went 
inte the possession of W. N. Thompson. He failed to pay the notes 
secured by the deed of trust to E. S. Parker, Jr., trustee, and on 
18 October, 1927, the said deed of trust was foreclosed, and the land 
conveyed thereby, including the lots purchased by plaintiff, was con- 
veyed by the trustee to James N. Williamson. 
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Upon the facts shown by all the evidence offered at the trial of this 
actlon—such evidence being viewed in the light most favorable to the 
plaintiff—there was error in the refusal of the motion of defendants for 
judgment as of nonsuit. For this error, the judgment must be reversed. 

Conceding, for the purposes of this appeal, that the defendants would 
be liable for false and fraudulent representations made by them as 
agents of W. N. Thompson, by which plaintiff was induced to purchase 
lots at the sale, as alleged in the complaint, notwithstanding plaintiff 
knew that defendants were acting as agents of W. N. Thompson in 
making said representations, and said representations were made in the 
presence and with the knowledge of the said W. N. Thompson, the evi- 
dence fails to show that the statements made by J. W. Ferrell, acting 
for and in behalf of the Atlantic Coast Realty Company, were repre- 
sentations of a subsisting fact. Defendants did not represent to plaintiff 
that there was no encumbrance on the lots which they proposed to sell 
to him, and which plaintiff afterwards purchased; plaintiff’s testimony 
shows only a promissory statement made by defendants which induced 
him to bid for lots offered for sale by defendants, as agents for the 
owner. Plaintiff paid for the lots upon the execution and delivery to 
him of the deed of W. N. Thompson and wife, containing their covenant 
against encumbrances. The damages sustained by plaintiff resulted 
from a breach of this covenant. For these damages plaintiff has re- 
covered judgment against W. N. Thompson, from which the said 
Thompson has not appealed. It is not contended by plaintiff that the 
defendants are liable on the covenant. 

In Bank v. Yelverton, 185 N. C., 314, 117 S. E., 299, it is said: “As 
a general rule fraud cannot be predicated upon promissory representa- 
tions (Pritchard v. Dailey, 168 N. C., 330), because a promise to perform 
an act in the future is not in the legal sense a representation, but it may 
be predicated upon the nonperformance of a promise, when the promise 
is a device to accomplish a fraud. 12 R. C. L., 254, et seg.’ When the 
evidence shows only a promise, which has been performed, there is 
nothing to support an inference that the promise was a device to accom- 
plish a fraud. In the instant case, the defendants represented to plain- 
tiff that if he purchased lots at the sale, which they were conducting as 
agents for the owner of the lots, the lots would be conveyed to him with 
a guaranty or covenant that there was no encumbrance on them. The 
deed tendered to plaintiff by the owner and accepted by him, contained 
a covenant against encumbrances. If W. N. Thompson, the owner of the 
lots, who was present when the statements were made by his agent, as 
testified by plaintiff, was not liable in this action for false and fraudulent 
representations, as held by the trial court, it is difficult to see how the 
agent can be liable. If the judgment which plaintiff has recovered in 
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this action is not collectable because the judgment debtor is insolvent, 

that is the misfortune of the plaintiff. He has failed to show that ap- 

pellants are liable to him for the damages which he has sustained by the 

breach of the covenant in his deed. The judgment agairst them is 
Reversed. 





STATE vy. C. W. SNEED. 
(Filed 6 November, 1929.) 
Criminal Law D a—In this case held abandonment was in this State and 


State court has jurisdiction. 


The constructive domicile of the wife is that of her husband, and where 
he has resided in another State and has left her there, and where for 
business or other reasonable purposes he has come to this State and made 
his domicile here, and she has followed him and he has then abandoned 
her and ceased to contribute to her support and that of his child born to 
them in lawful wedlock, the abandonment occurs in this State and is 
within the jurisdiction of the courts of this State and sudject to the pro- 
visions of our statute making it a misdemeanor. C. S., 4447. 


ApprAL by defendant from Barnhill, J., and a jury, at May Criminal 
Term, 1929, of DurHam. No error. 

This is a criminal action against the defendant for abandonment 
under C. S., 4447. 

Mrs. C. W. Sneed testified in part: That she married the defendant 
7 May, 1927, in DeLand, Florida; that her home had been in Daytona, 
Florida. She and her husband lived in Daytona until 11 July, 1927, 
and went to Atlanta, Ga. On 1 January, 1928, in Atlanta, Ga., there 
was born to the union a boy. About three weeks after the birth of their 
child her husband sent her back to Daytona, where she came from, until 
he could find work; that she lived there in “the small garage apartment 
of her mother’s home.” He was to go to Durham to find work and 
promised to send for her. She frequently heard from him while in 
Durham, but he did not send for her. She went to Durham on 8 June, 
1928, as she had nowhere else to stay, and he was her husband and she 
thought her place was with him. She stayec in Durham five days at the 
Washington Duke Hotel, where he registered her, and saw her husband 
while there, and he paid her hotel bill, $15. He then took her and their 
child to Raleigh, and at the station in Raleigh he gave her $30 and sent 
her back. Said he didn’t want to live with her any longer and sent her 
back; that he had not told any one he was married, and was out for a 
“big tume.” She came back to Durham about 14 September, but did 
not write she was coming. She went to the home of her husband in 
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West Durham with her grip, but the defendant refused to let her stay 
there. He had contributed nothing towards her support for a week 
before she swore out the warrant. He gave her $154 from January to 
June, and $100 from June to September. She received a card from him, 
mailed at Winchester, Va. The message on the card was “Drunk again, 
still traveling, having a big time. Bill.” The card was sent to Daytona 
Beach. She was there with her child at the time. The last time de- 
fendant contributed anything to her support was 8 September, 1928. 
He had not contributed anything to her support or to the child’s sup- 
port since 8 September, 1928. She came to Durham after she received 
the last remittance. Defendant did not give her anything the last time 
she was in Durham. The trial in recorder’s court was on 19 September. 
She was working at a salary of $15 a week. She had no other means 
of support for herself and child. At the time she was making $15 a 
week she had to employ a nurse to look after the child; she had to pay 
her $10 a week. 

The defendant introduced no evidence. 

The jury rendered a verdict of guilty. Judgment was rendered in the 
court below on the verdict and the defendant appealed to the Supreme 
Court, assigning error. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
McLendon & Hedrick for defendant. 


Cruarkson, J. The defendant assigns error: 

The refusal of the court below to allow the defendant's motion of non- 
sult upon the ground that if any offense was committed 1t was not com- 
mitted in the State of North Carolina, and, therefore, not within the 
jurisdiction of this Court. 

We do not think the assignment of error can be sustained. 

The law pertinent, C. S., 4447, in part is as follows: “If any husband 
shall wilfully abandon his wife without providing adequate support for 
such wife, and the children which he may have begotten upon her, he 
shall be guilty of a misdemeanor.” 

There is no assignment of error to the charge of the court below. The 
major contention made by defendant was to the effect that if any offense 
was committed, 1t was not committed in the State of North Carolina; 
therefore, the court had no jurisdiction. 

The court charged fully the elements of the erime that the State had 
to establish beyond a reasonable doubt before the defendant could be 
convicted. 

“There are two elements of this offense—wilful abandonment and 
failure to support—and both must be alleged and proved. S. v. Toney, 
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162 N. C., 6385; S. v. May, 182 N. C., 1021; 8S. v. Smith, 164 N. C., 
476; S. vo. Hopkins, 130 N. C., 647. Abandonment is not a continuing 
offense, day by day (8. v. Hannon, 168 N. C., 215), but the duty to 
support the wife is a continuing one during the existence of the marital 
union, and must be performed unless there is some legal excuse for non- 
performance of it, and when defendant withdrew his susport from his 
wife he became indictable under the statute, even though he lived in 
another State and had kept his promise and supported his wife for 
several years. His last delinquency must fix the beginning of his 
criminal hability.” S. « Beam, 181 N. C., 599; S. v. Yelverton, 196 
N.C. 64. 

It was contended by the State that the defendant wilfully abandoned 
his wife and child without providing adequate support in Durham, 
N.C. The defendant contended that if he did wilfully abandon his 
wife and child without providing adequate support that this took place 
in Georgia and he committed no offense in North Carolina. These con- 
tentions were fully set forth in the charge by the court below, and the 
court charged: “It is a question of fact for you to determine upon the 
evidence.” 

In 80 C. J., at page 514, part section 18, we find the following: “It is 
the husband's right to choose and establish the matrimoniel domicile, and 
in general it is the duty of the wife to submit to the determination of 
the husband and to follow him to the domicile of his choice. On a 
change of domicile by the husband, it is the duty of the wife to follow 
him to the new domicile. The right of the husband to determine the 
domicile must be reasonable and not arbitrarily exercised. In exercising 
the right, the husband should have due regard for the eomfort, health, 
welfare, safety and peace of mind of the wife.” 138 R. C. L., at p. 989, 
sec. 9, 

“Where a husband changes his residence from a consideration of 
convenlence or business advantage it is, gencrally speaking, the duty of 
his wife to accompany him.” Monahan vr. climan, 39 Pa. Super., 150, 
158; 80 CL Jo, supra, 

The record shows that the husband’s domicile was in Durham. Jn re 
HOS LST Ne Co S40 Gower fCarler: J9t Neo C.,293, 495 N, Og 697, 
In flicks rm. Skinner, T1 N.C. at p. 548, it is said: “Tt must be held, 
however, that upon marriage the domicile of the wife by construction 
of law, became that of the husband.” 

Under the facts and circumstances of this ease, we think that there 
was sufficient evidence to be submitted to the jury that the abandonment 
was wilful, and that there was a failure to provide adequate support, 
and both took place in Durham, N.C. We find 

No error. 
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T. Cc. BOWIE v. H. C. TUCKER anpb MARTHA TUCKER. 
(Filed 6 November, 1929.) 


1. Judgments K b—Finding of meritorious defense necessary to sctting 
aside judgment for excusable neglect. 

Where the judge presiding at a term of the Superior Court corrects a 
judgment he has inadvertently signed dismissing the action, and in the 
absence of the defendant, enters a judgment sustaining a demurrer to the 
complaint and granting the parties additional time in which to file 
amended pleadings, and the plaintiff files an amended complaint, a copy 
of which the defendant fails to receive, and the clerk grants a judgment 
by default and inguiry thereon, C. S8., 600, the action of the trial court at 
a sueceeding term setting aside such judgment for excusable neglect 
without a finding of a meritorious defense will be reversed. 

2. Trespass B b—<Action of trespass was alleged in this case. 

Where an alley has been dedicated to the public and accepted by if, an 
allegation of the complaint in an action against an abutting owner that 
he has closed the alley with an obstruction and fastened the end on to 
the plaintiff's abutting property on the other side is one to the effect that 
the defendant has trespassed upon the property rights of the plaintiff 
and is sufficient to allege a good cause of action. 

3. Judgments L a—Judgment sustaining demurrer and granting time 
for filing amended pleadings does not estop plaintiff. 


Where the trial court enters a judgment sustaining a demurrer to the 
complaint and therein grants the parties additional time to file amended 
pleadings in his plenary discretionary power, the order sustaining the 
demurrer, unappealed from, does not work an estoppel upon the plaintiff 
to proceed on the amended pleading. 


APPEAL by plaintiff from AWcH/roy, J., at July Term, 1929, of Asue. 

The plaintiff brought suit to recover damages for wrongfully closing 
an alley dedicated to public use and wrongfully connecting fences of the 
defendants with a brick and conerete wall erected on the plaintiff’s 
property. 

Judge Clement sustained a demurrer to the complaint und said at the 
time that he would grant the plaintiff time to file an amended complaint 
and the defendants time to answer. The parties were then in court at a 
regular term. Judge Clement inadvertently signed a judgment dis- 
missing the action. This judgment was not tendered to the plaintiff or 
his attorney. Upon discovering the mistake, without notice given to 
the defendants or their attorney he canceled the first judgment and ren- 
dered another in accordance with his announced purpose, sustaining the 
demurrer and allowing the plaintiff 40 days in which to file an amended 
complaint, and the defendants 40 days thereafter in which to answer. 
Within the time allowed him the plaintiff filed an amended complaint, a 
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copy of which was given the clerk and by the clerk mailed to, but not 
received by, the defendants’ attorney. The defendants ‘filed no answer 
to the amended complaint, and on 4 March, 1929, the clerk signed a 
judgment by default and inquiry. The defendants appealed and Judge 
McElroy, upon facts found and set out in his judgment, adjudged that 
the defendants were entitled to have the judgment by default and inquiry 
set aside on the ground of excusable neglect and reversed the judgment 
of the clerk. To Judge McElroy’s judgment plaintiff excepted and ap- 
pealed therefrom to the Supreme Court. 


C. W. Higgins for plaintiff. 
W. &. Bauguess for defendants. 


AvAMs, J. The clerk gave judgment by default and inquiry and the 
defendants made a motion before him to set aside the judgment on the 
ground of surprise and excusable neglect. The motion was denied, and 
upon appeal the clerk’s judgment was reversed. C.S., 600. An appli- 
cant for relief under this section must show a meritorious defense, as 
well as excusable neglect. Dunn v. Jones, 195 N. C., 854; Crye v. Stoltz, 
193 N. C., 802; Helderman v. Mills Co., 192 N. C., 626. Conceding that 
there is sufficient evidence of excusable neglect to support the finding to 
this effect, we have discovered no evidence whatever, and of course 
there 1s no finding, of a meritorious defense. 

The defendants contend that this principle is not applicable because 
the complaint does not state a cause of action. We do not concur in this 
conclusion. The allegations are that the brick wall is entirely on the 
property of the plaintiff; that between his property and that of the 
defendants there is an alley which has been dedicated to the public use; 
that it has been closed by the defendants; and in effect that the defend- 
ants have trespassed on the plaintiff’s property by connecting their fences 
with his wall. In JAfilliken v. Denny, 185 N. C., 19, cited and relied 
on by the defendants, it was said, “We find no suggestion in the com- 
plaint that the alleged alley was dedicated to any public use”; and the 
absence of an allegation of dedication marks the difference between the 
complaint in that case and the one in the case before us. Where there 
is a dedication and acceptance of property to the use of the public the 
right of user at once arises and time is no longer material. Tvse v. 
Whitaker, 146 N. C., 374. This is the substance of the amended com- 
plaint, which the plaintiff is entitled to establish by competent evidence, 
unless the defendants disconnect their fence from the plaintiff’s wall 
and reopen the alley, the plaintiff alternately asking either this relief 
or damages for the alleged wrong. 
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The defendants finally advert to the principle that an unappealed 
judgment sustaining a demurrer to the merits of an action estops the 
plaintiff from further proceedings. If nothing more than a judgment 
sustaining the demurrer appeared in the present record the position 
would merit serious consideration. Bank v. Dew, 175 N. C., 79; Swain 
v. Goodman, 183 N. C., 531. But Judge Clement, during a regular 
term of the Superior Court, made an order in the exercise of his dis- 
eretion granting the parties time in which to file additional pleadings. 
Pursuant to this order the plaintiff filed his amended complaint. The 
order sustaining the demurrer to the former complaint could not there- 
fore work an estoppel upon the plaintiff to proceed on the amended plead- 
ing. That the judge had the power to make the order is unquestionable. 
Goins v. Sargent, 196 N. C., 478; Hines v. Lucas, 195 N. C., 376; 
Aldridge v. Insurance Co., 194 N. C., 683. Indeed, permission to file 
amended pleadings after a demurrer is sustained, if the judge thinks the 
ends of justice will be thereby promoted, is suggested as the proper 
practice in A/iliiken v. Denny, supra. 

The order setting aside the judgment by default and inquiry is 

Reversed. 





CHARLIE RHODES y. THE AMERICAN UPHOLSTERY COMPANY. 
(Filed 6 November, 1929.) 


Appeal and Error J e-——Where plaintiff could not recover on any aspect 
of case he will not be awarded a new trial. 


Where the plaintiff cannot recover in his action under any aspect of the 
evidence, error which may have been committed upon certain phases of 
the case will not be regarded as reversible, and a new trial will not be 
granted. 


AppeAL from MacRae, Special Judge and a jury, at April Special 
Civil Term, 1929, of Davipson. No error. 

This 1s an action for actionable negligence, brought by plaintiff 
against defendant claiming injury to his left eye. The defendant denied 
negligence and set up plea of contributory negligence and assumption 
of risk. 

The usual issues were submitted to the Jury and the answer to the 
first one: “Was the plaintiff injured by the negligence of the defendant, 
as alleged in the complaint?” was No. 
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Walser & Walser for placntiff. 
McCrary & DeLapp for defendant. 


Per Curiam. If there is error in the trial of this action in the court 
below, we think it harmless. From the evidence appearing in the 
record, we do not think it sufficient to have been submitted to the jury 
to sustain a recovery for actionable negligence. 

If error should be found and a new trial granted, it would not profit 
plaintiff. Ifa new trial was awarded no different result could follow. 
The entire testimony relevant to the issues was before the court. From 
this evidence it is apparent that in no aspect of it could plaintiff recover. 
In such cases our decisions are to the effect that a new trial will not be 
granted. Bateman v. Lumber Co., 154 N. C., 248; Booth v. Hairston, 
193 N. C., 278. For the reasons given, there is 

No error. 





JOHN W. MARSHALL er ar. v. TOWN OF KERNERSVILLE, 
(Filed 6 November, 1929.) 


Appeal and Error J a—Where allegations of complaint are not supported 
by evidence, judgment dissolving restraining order will be affirmed. 


Where a temporary restraining order has been granted against an 
assessment against property by a town for street improvements upon the 
grounds of insufficiency of petition. and that the assessments were confisea- 
tory, the plaintiffs being some of those assessed who had :iot paid: Held, 
the refusal of the trial judge to continue the injunction to the hearing will 
be sustained on appeal in the absence of satisfactory evidence to support 
the determinative allegations of the complaint. 


AppEaL by plaintiffs from Clement, J., at Chambers, 28 March, 1929. 
From Forsytu. 

Civil action to restrain the defendant from enforcing liens for street 
assessments. 

The street improvement work in question was commenced in October, 
1924, and completed in February, 1926. The assessment roll was con- 
firmed 10 March, 1926. Many assessments were paid as they became 
due, but others were not. Whereupon, in December, 1928, the defendant 
advertised the delinquent properties for sale. Plaintiffs instituted this 
action 5 January, 1929, to enjoin the sales, alleging that the petitions 
for said proposed improvements did not, in all cases, contain the requi- 
site number of names and amount of feet frontage; that 3aid petitions, 
therefore, were insufficient; that the assessments, judgments and liens 
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are confiscatory and void in that they attempt to lay a charge on private 
property without due process of law, ete. 

It is further alleged, on information and belief, that there was lack 
of good faith, collusion and fraud on the part of the governing board of 
the defendant town in procuring the said petitions. 

In the absence of satisfactory evidence to support the determinative 
allegations of the complaint, the temporary restraining order was dis- 
solved and the action dismissed. 

The plaintiffs appeal, assigning errors. 


William Porter, J. BE. Alexander and L. M. Butler for plaintiffs. 
Morehead & Murdock for defendant. 


Per Curram. No sufficient cause having been shown for disturbing 


the judgment, the same is 
Affirmed. 





GRORGE M. GLIENN kT AL. v. E. E. CULBRETH Et At. 
(Filed 13 November, 1929.) 


t. Appeal and Error J a—Where act has been done an appeal from order 
dissolving temporary order will not be decided. 

Where a temporary order has been issued restraining the use of the 
registration for a primary election and upon a hearing the order has 
been dissolved upon proper finding of facts that the registration was regu- 
lar, and the clection has been held, an appeal from the order dissolving 
the temporary restraining order presents only moot questions, and will 
not be decided. 


2. Elections I a—Action to try title to public office is by quo warranto 
and not mandamus. 

Where the plaintiffs, residents of a city, institute an action praying that 
the use of the registration for a primary election be enjoined and that 
mandamus issue for a new registration, and a temporary restraining 
order issued therein has been dissolved, and the eleetion has been held, an 
appeal from the dissolution of the temporary restraining order, if decided 
in favor of the appellants, would be in effect an action to try title to office, 
which cannot be done by mandamus, the proper remedy being quo war- 
ranto, 

3. Elections D c—Voters registered by third persons or failing to take 
oath not necessarily disqualified. 

Failure to administer an oath to voters applying for registration does 


not result in a forfeiture of their right to vote, nor does their registration 
by third persons necessarily work a disqualification. 
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4, Elections I d—Where it is not shown that result of election would 
be affected the judgment of the trial court will be upheld. 


Where there is no allegation or finding of fact by the trial judge that 
irregularities complained of in the registration of voters would have 
affected the result of an election, an appeal from his order dissolving a 
temporary order restraining the use of the registration will not be dis- 
turbed on appeal, 


5. Elections E cmRemedy for irregular registration was by challenge to 
voters and not mandamus for new registration in this case. 


Where it is alleged that the registration of voters in a primary munici- 
pal eleetion was irregular and fraudulent, and the plaintiffs seek man- 
damus to compel a proper registration, and the statute and the charter of 
the city under which the election is to be held provide for challenge to 
voters so registered: Held, mandamus being a proceeding ir. equity will not 
be issued, there being an adequate remedy at law by way of challenge pro- 
vided by statute. C, 8., 5972. 


Civin action, before Midyette, J., at Chambers, in Raleigh, 12 April, 
1929, 

The plaintiffs, alleging that they were residents and voters of the city 
of Raleigh, instituted an action against the defendants, Commissioners 
of the City of Raleigh, and joined as defendants the registrars of said 
city. The plaintiffs alleged that a primary election was to be held in 
Raleigh on 22 April for the purpose of choosing commiss:oners for said 
city and a judge of the city court, said primary to be followed by the 
general election in the city, to be held on the first Monday of May, 1927. 

The plaintiffs based their cause of action upon the ‘ollowing con- 
tentions: 

(a) That the defendants, commissioners of the city of Raleigh, were 
candidates to succeed themselves and unlawfully attempted to select 
registrars favorable to their candidacy. 

(b) That the defendants unlawfully and illegally printed certain 
blank cards containing space for the name of the voter and placed such 
cards in the hands of employees of the city to procure signatures to 
such cards which were then to be taken to the registrars and placed upon 
the registration books. 

(c) That names of voters have been put upon the registration books 
unlawfully in all precincts. 

(d) That the registrars were not sworn and qualified according to law. 

(c) That the registrars have permitted third persons to place names 
on the registration books. 

(f) That applicants for registration had not been sworn as required 
by law. 

(g) That names of voters had been placed on the bocks by request 
over the telephone. 
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Upon such allegations plaintiffs prayed that the defendants and 
officers and employees of the city be restrained from using said regis- 
tration and that a writ of mandamus issue. 

A temporary injunction was issued and the cause was heard by Maid- 
vette, J., on 12 April. 

The defendants filed answer, denving fraud or duress, and alleging 
that the primary was held in accordance with the charter of the city of 
Raleigh, same being chapter 59, Private Laws of 1913. Affidavits were 
filed by the parties, and after hearing the evidence the court rendered 
judgment, the pertinent portions of which are as follows: “This cause 
coming on to be heard before his Honor, G. E. Midyette, judge holding 
the courts of the Seyenth Judicial District, by exchange, at Chambers 
in the city of Raleigh, N. C., on this 12 April, 1929, upon a hearing 
from the citation served upon the defendants in said cause, the same 
having been made returnable for 16 April, 1929, at 9:30 o’clock a.m.,; 
but upon motion of the defendants the court, in its discretion, upon 
notice, having shortened the time for said hearing, and the cause having 
been reset for a hearing on 12 April, 1929, at 7:30 o’clock p.m., and the 
said hearing being heard upon the complaint, answer and affidavits filed 
herein, and upon the argument of counsel, and the plaintiffs by permis- 
sion of the court, having subpoenaed each and every one of the defendant 
registrars then and there to appear and bring with them the registration 
books of the several precincts of the city of Raleigh in the hands of the 
several defendant registrars; and having heard the complaint, reply 
and the affidavits of the plaintiffs and the affidavits and answer of the 
defendants, and the court being of the opinion that the matters and 
things in controversy were largely ones of Jaw, but found as a fact: 

That the registration books for said primary election do not close 
until midnight 13 April, 1929, and that the registration books com- 
plained of are open for challenge against any voters whose names appear 
thereon that may not be properly or legally registered, and that such 
remedy is open to the complainants or any other interested persons; and 
it further appearing to the court that only one other day is now open 
for registration of voters, as provided in the charter of the city of 
Raleigh; and the court being of the opinion that it is not proper or 
necessary to continue the restraining order heretofore made against the 
defendants prohibiting them from the matters and things set out in the 
original order; 

And it further appearing to the court, and it being found as a fact, 
that the defendant commissioners have regularly and properly called 
said election, and have forthwith duly appointed registrars and pro- 
vided them with proper books for the registration of voters, and have 
properly advertised the said election and done all other things required 
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of them by law; and the court being of the opinion that having done 
these things that the prayer of the complaint asking for mandamus to 
compel them to order a new registration and other things contained 
therein, are not proper or necessary in view of what has already been 
done; and the court being of the further opinion that to now interfere 
with the registration and election about to be held would be against the 
public interest, and would work great confusion in holding the election ; 
and the court further being of the opinion that the plaintiffs have an 
adequate remedy at law: 

It is therefore ordered, adjudged and decreed that the restraining 
order and injunction issued in the cause be, and the same is hereby dis- 
solved, and the court further refuses and declines to grant the prayer 
for a mandamus to compel the commissioners of the city of Raleigh to 
provide for a new registration of the voters of said city.” 

Irom the foregoing judgment the plaintiffs appeal. 


W. F. Evans for plaintiffs. 
Clifton Beckwith and William B. Jones for defendants. 


Brogpen, J. The law provided for the regular city election on the 
first Monday in May, 1927. It was conceded in the oral argument that 
the election was held and the defendants, commissioners, were elected. 
The injury complained of has thus become accomplished and completed. 
Hence, the appeal presents, in its final analysis, only a moot or abstract 
question. The uniform rule adopted by this Court is -o the general 
effect that such questions will not be considered. Wrkel v. Board of 
Commissioners, 120 N. C., 451, 27S. E., 117; Pockler v. Board of Edu- 
cation, 149 N. C., 221, 62 S. E., 902; Lettle v. Lenoir, 151 N. C., 415, 
66 S. E., 337; Wallace v. Wilkesboro, 151 N. C., 614, 66 S. E., 657; 
Moore v. Monument Co., 166 N. C., 211, 81S. E., 170. Furthermore, 
if the registration is declared to be void, such ruling, under the circum- 
stances of the case, would, in effect, be equivalent to an action to try 
title to office. This cannot be done by mandamus. Ellison v. Raleigh, 
89 N. C., 125; Markham v. Simpson, 175 N. C., 135, 95 S. E., 106; 
Johnston v. Board of Elections, 172 N. C., 162, 90 8S. E., 143. 

There is no allegation or finding of fact by the trial judge as to the 
number of qualified voters or as to the number placed upon the registra- 
tion books by means of the methods complained of; nor is there allega- 
tion or finding that persons so registered were not qualified voters of the 
city of Raleigh, and that the irregularities complained of would have 
affected the result of the election. Hull v. Skinner, 169 N. C., 405, 86 
S. E., 351. The fact that a person was registered by a third person 
with whom the registrar had left the book does not. necessarily work a 
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disqualification (Quinn v. Lattimore, 120 N. C., 426, 26 S. E., 638); 
nor does a failure to administer an oath to voters applying for registra- 
tion result in a forfeiture of the right to vote. This principle was de- 
clared in Gibson v. Commissioners, 163 N. C., 510, 79 8S. E., 976, as 
follows: “A constitutional or statutory provision that no one shall be 
entitled to register without first taking an oath to support the Constitu- 
tion of the State and that of the United States is directed to the regis- 
trars, and to them alone; and if they, through inadvertence, register a 
qualified voter, who is entitled to register and vote without administering 
the prescribed oath to him, he cannot be deprived of his right to vote 
through this negligence of the officers.” 

The trial judge, after hearing the matter upon its merits, found as a 
fact that the election was properly called, registrars duly appointed, 
proper books for the registration of voters provided, and that the officers 
have “done all other things required of them by law.” There was evi- 
dence to support this finding. 

Moreover, the plaintiff had an adequate remedy at law. The charter 
of the city of Raleigh, Article VII, provides that every person who 
shall vote in the city primary “shall be subject to the challenge made by 
any resident of the city of Raleigh under such rules as may be prescribed 
by the board of commissioners, and such challenge shall be passed upon 
by the judges of elections and registrars,” etc. The general election law 
provides the same remedy in C. S., 5972. 

Upon the whole record, we are of the opinion that the judgment ren- 
dered must be upheld. 

Affirmed. 





W. R. PIERCE, Receiver of THE CITIZENS BANK OF SHALLOTTE, vy. EF. F. 
MALLARD anp Wire, BESSIE §. MALLARD, A. W. MALLARD, C, I. 
WILLIAMS, Receiver oF COMMERCIAL NATIONAL BANK, W. E. 
FUSSELL, C. LEACH, MATTHEW COBB, C. G. BEST, TRUSTEE, AND 
F. R. BRASWELL. 


(Filed 13 November, 1929.) 


1. Attachment E b—Notice of attachment on realty should be noted on 
judgment docket and indexed, and filing Ls pendens is unnecessary. 

Cc. S., 500 and 807 are to be construed in pari materia, and where notice 

of levy of attachment on defendant’s land in a county has been given 
under the provisions of C. S., 807, by certification of the levy to the clerk 

of the court for that county and his notation thereof on his judgment 
docket and indexing in the index to judgments the effect is to take the 
land in custedia legis, and is not an action affecting the title to lands 
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within the purview of C. S., 500, but from the day of sucn notice, unless 
the land is released, the attachment constitutes a lien superior to that of a 
judgment rendered in favor of another, and a later judgment in the 
attachment proceedings relates back to the filing and indexing of the 
attachment, and where such notice under C. S., 807, has been given, the 
filing of lis pendens in the same county under the provisions of C. S., 500, 
is unnecessary. 


2. Attachment C b—The trial court may allow minor amendments in 
attachment proceedings. 


In attachment proceedings it is within the discretionary power of the 
judge of the Superior Court to allow amendments in regard to minor 
defects. 


ApprraL by defendant, OC. L. Williams, receiver, from Daniels, J., at 
August Term, 1929, of Dupin. Affirmed. 

A jury trial having been waived by the parties in the court below, the 
judge found the facts and set them forth in detail: 

Material facts. The Citizens Bank of Shallotte brought a civil action 
against E. F. Mallard, its cashier, in Brunswick County, and in said 
action caused a warrant of attachment to issue to the sheriff of Duplin 
County, where Mallard owned real estate. This warrant of attachment 
was received by the sheriff of Duplin County on 4 August, 1921, and he 
made a levy by virtue of the same on 18 August, 1921, on the lands of 
EK. F. Mallard, described in Finding of Fact, and returned said warrant 
of attachment with his said levy and return to the Superior Court of 
Brunswick County. That in addition to making the said return to the 
Superior Court of Brunswick County the sheriff of Duplin County duly 
certified a copy of his levy and return to the clerk of the Superior Court 
of Duplin County. The said certificate of return and levy so made by 
the sheriff of Duplin County was duly docketed and filed in the office of 
the clerk of the Superior Court of Duplin County on 18 August, 1921, 
and recorded in Judgment Docket No. 10, at page 181, and duly indexed 
on the index to judgments in said office on said date. No notice of lis 
pendens in “Record of Lis Pendens” in Duplin County was ever filed 
by the plaintiffs, the Citizens Bank of Shallotte, in its action against 
EK. F. Mallard, and being the action in which the warrant of attachment 
was issued, nor was any lis pendens ever docketed or cross-indexed in 
said action on the Jas Pendens Docket in the clerk’s office of Duplin 
County. 

The American Bank and Trust Company recovered judgment against 
E. F. Mallard in the sum of three thousand and ninety-one dollars 
($3,091).in the Superior Court of Duplin County on 19 January, 1922, 
and the said judgment was duly docketed and indexed on said date in the 
Superior Court of Duplin County. And since the rendition of said 


N.C.] FALL TERM, 1929. 683i 


PIERCE UV. MALLARD, 





judgment the defendant, C. L. Williams, as receiver, is now the owner 
of the said judgment. The Citizens Bank of Shallotte and W. F. Pierce, 
who was appointed receiver, were made parties to the action and recov- 
ered judgment against E. F. Mallard in the original action in which the 
warrant of attachment was issued at the October Term, 1923, of Bruns- 
wick Superior Court, a transcript of which judgment was duly docketed 
in the Superior Court of Duplin County on 15 October, 1923. The 
question is as to the priority of the hens of the respective judgments. 

On the facts found the following judgment was rendered: “It is there- 
upon considered and adjudged, upon the foregoing findings of fact, that 
the lien of the judgment of W. F. Pierce, receiver of the Citizens Bank 
of Shallotte, against E. F. Mallard, for eighty-six thousand dollars, 
and interest, and costs, docketed on the Judgment Docket of the Superior 
Court of Duplin County, on 15 October, 1923, as hereinbefore set out, 
relates back to the date of the docketing of the return of the sheriff of 
Duplin County, on the warrant of attachment in the case of Citizens 
Bank of Shallotte v. E. F. Mallard, on the Judgment Docket of Duplin 
County, to wit, on 18 August, 1921, and that said judgment is a first 
lien on the tracts of land belonging to E. F. Mallard, set out and de- 
scribed in these findings of fact, and that the judgment of American 
Bank and Trust Company against E. F. Mallard, docketed on the Judg- 
ment Docket of the Superior Court of Duplin County, on 19 January, 
1922, for the sum of three thousand ninety-one dollars, and interest on 
$3,000 from 19 January, 1922, and costs, and now owned by C. L. Wil- 
liams, receiver of American National Bank, be and the same is hereby 
declared a second lien on the said lands of E. F. Mallard as herein- 
before set out, and subject to the lien of the judgment of the said W. F. 
Pierce, receiver, as aforesaid, and that the defendant, C. L. Williams, 
receiver, pay the costs of this action to be taxed by the clerk. F. A. 
Daniels, Judge.” 

To the judgment as signed C. L. Williams, receiver, excepted, as- 
signed error and appealed to the Supreme Court. 


McLean & Stacy and Gavin & Boney for W. F. Pierce, Recewer of 
the Citizens Bank of Shallotte. 

J. O. Carr and Beasley & Stevens for C. L. Williams, Recewwer of the 
Commercial National Bank. 


Crarkson, J. We think there was no substantial irregularity as 
would make the attachment void. It is well settled in this jurisdiction 
that for minor defects amendments can be made. Askew v. Stevenson, 
61 N. C., 288; Best v. Mortgage Co., 128 N. C., 351; May v. Menzies, 
186 N. C., 144; Thornburg v. Burton, ante, 193; C.S., 547-9. 
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The main question involved in the controversy: Should the proceed- 
ings in attachment be docketed in the “Record of Lis Pendens’ of 
Duplin County, C. 8., 500, 501, 502, 503? We think not. It was 
docketed in the clerk’s office of Duplin County in aczordance with 
(. S., 807, in the judgment docket and indexed. 

C.S., 500, says: “In an action affecting the title of rea! property, the 
plaintiff, at or any time after the time of filing the complaint, or when 
or any time after a warrant of attachment is issued, or a defendant 
when he sets up an affirmative cause of action in his answer and demands 
substantive relief, at or any time after the time of filing his answer, 
if it is intended to affect real estate, may file with the clerk of each 
county 1n which the property is situated a notice of the pendency of the 
action, containing the names of the parties, the object of the action, 
and the description of the property in that county affected thereby.” 

This section must be construed with C. S., 807, which is under Attach- 
ment, 7n part materia. A warrant of attachment is not an action “affect- 
ing the title to real property.” The warrant of attachment is not an 
action, but is ancillary and auxiliary to the action. Its function is to 
seize the property of a defendant and hold it within the grasp of the 
law until the trial can be had and the rights of the parties determined, or 
it may be released pending the action if seized without proper cause. In 
no sense is 1t a process to bring the defendant into court. It may be 
issued to accompany the summons, or at any time thereafter. C.S., 802. 

The part of C. S., 807, material to be considered in attachments, pro- 
vides: “He shall levy on the real estate of the defendant as prescribed 
for executions; he shall make and return with the warrant an inventory 
of the property seized or levied on. . . . Where the sheriff or other 
officer levies an attachment upon real estate, he must certify the levy to 
the clerk of the Superior Court of the county where the land lies, with 
the names of the parties, and the clerk must note the same on his judg- 
ment docket and index it on the index to judgments, and the levy is a 
lien only from the date of entry by the clerk, except that if it is so 
docketed and indexed within five days after being made it is a lien from 
the time it was made.” 

As said, the warrant of attachment is not an action affecting the title 
to the real property. The title of the owner of the land is not brought 
into dispute. The attachment merely seizes the property and holds it 
custodia legis until the final determination of the action or until the 
property is released pending the action when seized without proper 
cause. All the notice that any one is entitled to in cases where warrants 
of attachment are issued, is such as is contained in C. S., 807, supra. 

The language with reference to warrant of attachment in C. S., 500, 
we must construe with C.8., 807. The latter requires the levy of a war- 
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rant of attachment on real estate to be certified to the clerk of the Supe- 
rior Court of the county where the land hes, with names of parties, etc., 
the clerk notes same on the judgment docket. It is then indexed on the 
index to judgments and the levy then becomes a hen from the date of the 
entry by the clerk; except that if it 1s so docketed and indexed within 
five days after being made it is a lien from the time it was made. It 
will be noted that in the Consolidated Statutes, under Civil Procedure, 
Art, 34, Attachment, this provisional remedy of attachment 1s a com- 
plete and orderly system to attach property and hold it until the final 
determination of the action. A full and complete method is provided to 
give the public notice when a levy on real estate is made. We do not 
think that C. S., 500, et seq., made it incumbent to file also a notice of 
lis pendens in a docket kept in the same office of the clerk of the Supe- 
rior Court in another book called “Record of Lis Pendens.” This 
record of lis pendens is known as the Buncombe County Law, made 
Statewide, Public Laws 1919, ch. 19. We think the method provided 
under attachment, C. §., 807, is all that is required to give notice to the 
public in attachment proceedings. 

It will be noted that section 500, in the first part, speaks of warrant 
of attachment. The latter part says “If it 1s intended to affect real 
estate, may file with the clerk of each county in which the property is 
situated,” etc. In warrants of attachment we find under C. S., 807, how 
this notice must be filed and what the clerk shall do to create a lien on 
the property attached—it must be noted on the judgment docket and 
indexed. In construing the two sections together, it was never in- 
tended that notice should be given under C. 8., 807 and then under 
C. S., 500, et seg., in “Record of Ins Pendens,’ both records kept in 
the clerk’s office. C.S., 500, was intended to apply to actions affecting 
title to real property, and the Statewide Buncombe County Law applied 
to those actions and required them to be docketed and indexed in a book 
called “Records of Las Pendens.” 

In Horney v. Price, 189 N. C., at p. 824, we said: “This lis pendens 
statute applies to ‘an action affecting the title to real property.” At 
page 825: “Title is the means whereby the owner of lands has the just 
possession of his property. Co. Litt., 345; 2 Bl. Com., 195; Black’s Law 
Dic., p. 1157.” The judgment below is 

Affirmed. 
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STATE y. ARCHIL ALLEN. 
(Filed 13 November, 1929.) 


1. Criminal Law G n—Suflicicncey of circumstantial evidence to be sub- 
mitted to the jury. 
If in a criminal action there is any evidence tending to prove the fact 
in issue and whi¢h raises more than a suspicion or conjecture in regard 
to it, the same should be submitted to the jury, otherwise not, 


2. Homicide G a—Proof of motive not essential to State’s case. 

Where the evidence of the State is sulicient to be submitted to the jury 
on the question of defendant's guilt of murder in the seeond degree, 
inotive for the kidding is not an essential element of the State’s case 
Without which a conviction may mot be had. 


3. Same—Evidence of defendant's guilt of murder held sufficient to be 
submitted to the jury. 

Where the evidence in a trial for homicide tends to show that the 
prisoner and the deceased Were seen talking together immediately before 
the latter was shot, and the deceased just after being shot said some one 
had shot him, but that he did not know who, and that tae prisoner ap- 
peared in a neighboring house soon after the shooting, commented upon 
the fact that a man had been shot, and was anxious ébout having a 
pistol with him which he hid in consequence, and shells of the kind used 
in the pistol he had had and of the same size were found at the place of 
the killing, is upcen the facts of this case held sufficient to be submitted 
to the jury and sustain a verdict of guilty of murder in the second degree. 

4. Criminal Law G a—Where the defendant introduces no evidence the 
question of guilt is for the jury under the presumption of innocence. 

A defendant in a criminal action may rely upon the presumption of his 
innocence, Which remains with him throughout the trial and introduce 
no evidence in his own behalf, and though this may have ‘ts moral effect 
on the minds of the jury, it dves not of itself as a matter of law create a 
presumption aguinst him, and the question of his guilt is for the deter- 
mination of the jury under the evidenee, with the burden upon the State 
to prove him guilty beyond a reasonable doubt. C. S., 1709. 


AppraL by defendant from Sinclair, J., at March Term, 1929, of 
DurRHaM. 

Criminal prosecution tried upon an indictment charging the defendant 
with the murder of one M. E. Rollins. 

Verdict: Guilty of murder in the second degree. 

Judgment: Imprisonment in the State’s prison at hard labor for a 
period of 30 years. 

Defendant appeals, assigning errors. 


Attorney-General Brummiti and Assistant Attorney-General Nash for 
the State. 
Victor S. Bryant for defendant. 
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Stacy, C. J. There is evidence on behalf of the State tending to show 
that M. E. Rollins, a white man and agent of the Home Security Insur- 
ance Company, was shot in the chest with a 25-calibre bullet and killed 
on the night of 18 March, 1929, while standing near his automobile on 
Division Street in the eity of Durham. Only one shot was heard. ‘Two 
or three minutes prior to the shooting, which occurred about 8 o’clock, 
the defendant and the deceased were seen standing in the street near the 
automobile, talking in a friendly mauner about insurance, with no one 
else around. Immediately after the shooting, the deceased ran into a 
nearby house and said to an occupant, Mary Hinson: “Get the doctor 
quick and eall my wife. Iam shot. <A fellow out there at my car shot 
me.’ On being asked by Mary Hinson if he knew who shot hun, the 
deceased replied: “It was a fellow at my ear, but I don’t know who it 
was.” Shortly thereafter the defendant was seen at the home of Fannie 
Batts on Oak Street several blocks from the seene of the homicide. 
According to Vanda Moore, he bgan to pace the floor back and forth, 
and said: “T wonder is that man dead?” and in reply to an inquiry as to 
what man he had reference to and whether anybody had becn shot, lie 
said: “Yes, somebody shot him.” On hearing Connie Stone say that a 
man had been “shot up there,” the defendant remarked: “Damn, I got 
this pistol in pawn. J wish, G—d— it, I had never got it,” to which the 
witness replied, “Yes, Archie, if they eateh you with it they will say 
you shot him.” The defendant then said: “Damn it; let me hide it.” 
and he went around the house and came back brushing off hts hands. 
The next day a 25-ealibre pistol was found under the house, whieh re- 
sembled the one the defendant had the might before. It had a bullet 
lodged in the barrel. Before leaving Fannie Batts’ house that night, the 
defendant, on being informed that Mr. Rollins was dead, said that he 
eould not go home because some policemen were out there and he did 
not want them to take him up, as he was already on a scout, and added : 
“Tf they don’t get me tonight they won’t get ine.” On the day after the 
shooting, an empty shell was found near the place where the car was 
parked, and about six days later another empty shell was found 55 or 40 
steps away. Both of these shells were of the kind used in a 25-ealibre 
pistol. 

Upon this, the evidence chiefly pertinent, the State asked that the 
case be submitted to the Jury, which was done, and resulted in a eonvie- 
tion of murder in the seeond degree. The defendant appeals, assigning 
as error the refusal of the court to dismiss the action 2s in ease of non- 
suit on the ground that the evidence is not sufficient to warrant a con- 
vietion, and he relics upon the following authorities to support his posi- 
tion: S. v. Montague, 195 N. C., 20, 141 8. F., 285; 8. «. Afelton, 187 
N.C., 481, 122 S. E., 17 (eoneurring opmion); 8. v. Oakley, 176 N. C., 
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755, 97 S. E., 616; 8. v. Brackville, 106 N. C., 701, 11 S. E., 284; S. v. 
Goodson, 107 N. C., 798, 12 S. E., 329; S. v. Wilcox, 182 N. C., 1120, 
44 8. E., 625; S. v. Massey, 86 N. C., 660; S. v. Matthews, 66 N. C.,, 
106; Reppey v. Miller, 46 N. C., 479; 23 C. J., 49; 8R.C. L., 225. 

It is sometimes difficult to distinguish between evidence sufficient to 
carry a case to the jury, and a mere scintilla, which only raises a sus- 
picion or possibility of the fact in issue. S.v. Bridgers, 172 N. C., 879, 
89 S. E., 804; S. v. White, 89 N. C., 462. And it will readily be con- 
ceded that this is one of the border-line cases. But a careful perusal of 
the record leaves us with the impression that the State’s evidence is of 
sufficient probative value to warrant its submission to the jury. S. v. 
McKinnon, ante, 576; S. v. Lawrence, 196 N. C., 562, 146 S. E., 
395; S. v. McLeod, 196 N. C., 542, 146 S. E., 409; S. v. Bynum, 175 
N.Cy 01, 95 8. Be 10d, 

The general rule of law is, that, if there be any evidence tending to 
prove the fact in issue, and not merely such as raises a suspicion or con- 
jecture in regard to it, the case should be submitted to the jury; other- 
wise not. Lewts v. Steamship Co., 182 N. C., 904, 44 S. E., 666; 8. v. 
Vinson, 68 N. C., 385; Matthis v. Matthis, 48 N. C., 182. If the evi- 
dence warrant a reasonable inference of the fact in issue, its weight is 
for the jury. S.v. Blackwelder, 182 N. C., 899, 109 S. E., 644. 

Speaking to the subject in Campbell v. Everhart, 189 N. C., 502, 52 
S. E., 201, Walker, J., delivering the opinion of the Court, very perti- 
nently says: “The sufficiency of evidence in law to go to the jury does 
not depend upon the doctrine of chanecs. However confidently one, in 
his own affairs, may base his judgment on mere probability as to a past 
event, when he assumes the burden of establishing such event as a propo- 
sition of fact and as a basis for the judgment of a court, he must adduce 
evidence other than a majority of chances that the fact to ve proved does 
exist. It must be more than sufficicnt for a mere guess, and must be such 
as tends to actual proof. But the province of the jury should not be 
invaded in any case, and when reasonable minds, acting within the limi- 
tations prescribed by the rules of law, might reach different conclusions, 
the evidence must be submitted to the jury.” 

The defendant offered no evidence, but relicd upon the legal presump- 
tion of Innocence and the weakness of the State’s case. ‘This he had a 
right to do. C. S., 1799. The presumption of innocence which sur- 
rounds a defendant on his plea of “not guilty,” goes with him through- 
out the trial and is not overcome by his failure to testify in his own behalf. 
He 1s not required to show his innocence, but the burden is on the State 
to prove his guilt beyond a reasonable doubt. S. v. Singleton, 183 N.C., 
738, 110 S. E., 846. And while his absence from the witness stand or 
his failure to testify, may be a circumstance not without its moral effect 
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upon the jury, of which every lawyer appearing for a defendant is 
always conscious, yet this fact, as a matter of law, creates no presump- 
tion against him, and is not a proper subject for comment by the solicitor 
in arguing the case before the jury. S. v. Tucker, 190 N. C., 708, 130 
De B20: 

Nor is the failure of the State to show motive necessarily fatal to the 
ease. S. v. Alderman, 182 N. C., 917, 110 S. E., 59. Its existence, if 
and when shown, may be helpful to the prosecution, but it 1s not an 
essential element of the crime. WS. v. Adams, 188 N. C., 688, 50 8. E., 
765. 

Applying these principles to the evidence in the instant case, we con- 
clude that the same was properly submitted to the jury. The verdict and 
judgment will be upheld. 

No error. 








Lh. O. OGBURN vy. DR. LL. S. BOOKER. 
(Tiled 13 November, 1929.) 
Judgments L b—Judgment in action in which defenses should have been 
set up will bar subsequent action thereon. 

A possessory action in ejectment in the court of a justice of the peace 
terminates in that court upon an issue of title to lands or of equitable 
rights therein being raised by the defendant, C. S., 1476, 1477, and in the 
Superior Court the defendant is required to set up his equities. if any he 
have, and where he fails to do so an independent action by him thereon is 
barred by the prior judgment, it being assumed that the court rendering 
the judgment had jurisdiction of the parties and the subject-matter of 
the action, 


Civrn action, before Sinclair, J., at April Term, 1929, of Durnam. 

Plaintiff alleged that during the summer and fall of 1922 the defend- 
ant owned a tract of land on the Chapel Hill road, and that the plaintiff 
offered to buy three acres of said land fronting said highway, and that 
the defendant refused to sell three acres, but agreed to sell seven or 
eight acres at $500 an acre; that plaintiff was desirous of purchasing 
said land for the purpose of erecting a home thereon. Plaintiff further 
alleged that the defendant authorized him to go ahead and begin the 
construction of his home, and thereupon the plaintiff cleared a part of 
the land, drilled a well and built a garage; that subsequently, the defend- 
ant informed plaintiff that he would not sell less than fifteen acres of 
land, and that if plaintiff would complete his house at a cost of not less 
than $3,000 and take fifteen acres of land for $500 per acre, no initial 
payment would be required. Thereafter, on 17 October, 1922, the de- 
fendant and his wife executed and delivered to the plaintiff a deed for 
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fifteen acres of land, and plaintiff executed and delivered to H. G. 
Hedrick, trustee for defendant, a deed of trust on the property described 
in the deed, which deed of trust secured the payment of the purchase- 
money notes. Thereupon the plaintiff began the work on his house and 
spent approximately $6,808.80. 

Plaintiff further alleged that he did not have sufficient money to com- 
plete the house and offered to pay the defendant $1,000 if the defendant 
would release the front acre upon which the house was built, and that 
he secured a loan of $2,000 and offered the defendant $1,000 to release 
said front acre, but the defendant refused to do so. Plaintiff further 
alleged that when the purchase-money notes became due the defendant 
advertised the property and sold it on 7 December, 1923, at which sale 
the defendant became the purchaser of the property at the sum of $8,000. 

Plaintiff further alleged that after the sale the defendant informed 
him that he must pay $50 per month “to keep up the taxes, insurance, 
interest,” etc., but that if plaintiff would go ahead and make improve- 
ments on his home that he would hold the house for him and would not 
sell it to any one else. Plaintiff continued to occupy the nouse and pay 
the defendant the sum of $50 a month until about 23 March, 1925, but 
that the defendant “instead of helping the plaintiff to arrenge to redeem 
his place . . . served notice upon the plaintiff to vacate the prem- 
ises; that he brought suit to put the plaintiff out of his home.” 

Plaintiff further alleged “that on 20 April, 1925, the plaintiff was 
forced to vacate his home by order of court.” 

In consequence of the alleged wrongful conduct of defendant, plain- 
tiff brought this suit on 25 October, 1926, to recover from the defendant 
the sum of $6,808.80 expended by plaintiff upon the house, and the 
further sum of $685 paid by plaintiff to defendant after ‘he sale of the 
property. 

The court entered judgment “from the pleadings filed in the cause 
that the defendant is entitled to a judgment against the plaintiff to the 
effect that the plaintiff take nothing by his suit, and that the defendant 
recover his costs in this behalf expended,” ete. 

From the foregoing judgment plaintiff appealed. 


Bryant & Jones and Manning & Manning for plaintsff. 
Long & Allen for defendant. 


Broagpen, J. The defendant contends that the judgment should be 
upheld upon the theory that it appears upon the face of the complaint 
that all oral negotiations between the parties prior to the execution and 
delivery of the deed and deed of trust were merged in those instruments. 
He further contends that the various oral agreements occurring after 
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the registration of the deed and deed of trust, involved a contract to 
convey land, and hence were unenforceable by reason of the fact that 
the defendant had pleaded the statute of frauds. The latter contention 
of the defendant, however, is not available for the reason that the answer 
of the defendant is not in the record, and there is nothing to indicate 
to this Court that the statute of fraud was so pleaded. 

Nevertheless, the plaintiff expressly alleges that the defendant brought 
suit against him and that he “was forced to vacate his home by order of 
court.” It does not appear whether the judgment of eviction was ren- 
dered by a court of a justice of the peace or by the Superior Court in an 
ordinary action of ejectment. It is clear, however, that if the plaintiff 
was evicted by order of the court that we must assume, nothing else ap- 
pearing, that the court had jurisdiction of the subject-matter and of the 
parties. If the judgment of eviction was rendered in a summary pro- 
ceeding in ejectment, this could only be done upon the theory of the 
relationship of landlord and tenant, and if the plaintiff had set up the 
equities alleged in the present suit, the jurisdiction of the justice of the 
peace would have been at an end. C.S., 1476 and 1477. McLaurin v. 
McIntyre, 167 N. C., 350, 83 S. E., 627. On the other hand, if the 
plaintiff was evicted in an ordinary suit of ejectment in the Superior 
Court, it was his duty to plead the equities alleged in the case at bar. 
In either event the plaintiff, by his own allegations, has unequivocally 
demonstrated that he has taken no steps to protect his rights, if any, 
according to the orderly processes of the law. 

Affirmed. 





* 
— 


NN. COR & COMPANY, Inc., v. FIRST REALTY AND LOAN COMPANY. 
(Filed 13 November, 1929.) 


. Arbitration and Award E a-—In this case held: instruction that award 
should not be considered by jury was erroneous. 


Where an award is set up in the defendant’s answer in an action by the 
plaintiff to recover for materials furnished the defendant, and the award 
is attacked for being improperly, unlawfully and unfairly made, and the 
award was admitted in evidence without objection, a charge of the court 
to the jury that it could not consider the award is error to the defendant’s 
prejudice, entitling him to a new trial. 


_ 


2. Trial E c—Conflicting instructions on a material phase of the case 
entitles party prejudiced thereby to a new trial. 

Where the trial court gives conflicting instructions ‘upon a material 
phase of the case it cannot be assumed that the jury followed the correct 
part of the charge in answering the issue, and a new trial will be awarded 
on appeal. 
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AppEsaL by defendant from Moore, J., at March Term, 1929, of 
GUILFORD. | 

Civil action to recover for work and labor done and materials fur- 
nished in erecting buildings on lots in the city of Greensboro belonging 
to the defendant. 

Upon denial of lability and plea of estoppel by arbitration and award, 
issues were submitted to the jury and answered as follows: 

“1, Was the award set up in defendant’s answer improperly, unlaw- 
fully and unfairly made? Answer: Yes. 

2. Is the defendant indebted to the plaintiff, and if so, in what 
amount? Answer: Yes, $17,981.55, with interest until paid from 20 
August, 1927. 

3. Is the plaintiff indebted to the defendant, and :f so, in what 
amount? Answer: Yes, $1,301.44, with interest from date of obligation 
until paid. 

4, Did the plaintiff file its notice and claim of lien within six months 
from the furnishing of the last labor and material used in the construc- 
tion of the buildings on the property referred to in the complaint, as 
therein alleged? Answer: Yes.” 

Judgment on the verdict, from which the defendant appeals, assigning 
errors. 


A.C. Davis and Frazier & Frazier for plaintiff. 
Hoyle & Harrison, J. S. Duncan, King, Sapp & King and Sidney 8S. 
Alderman for defendant. 


Stacy, C. J. The following excerpt, taken from the charge, consti- 
tutes one of the defendant’s exceptive assignments of error: 

“What that award is, as to the amount, gentlemen, is not before you, 
because it might be some evidence, or control or prejudice you in some 
way. <As to the way they decided the matter isn’t for you at all. You 
are to decide it under the instructions of the court, and from the evidence 
in the case.” 

The submission, which is the basis of every arbitration and award, 
being sufficient in the instant case, both in substance and in form, as 
well as the award made in pursuance thereof, and the latter having been 
offered in evidence without objection, we think it was error on the part 
of the trial court to withdraw the award from the consideration of the 
jury. Mayberry v. Mayberry, 121 N. C., 248, 28 S. E., 349; Moore v. 
Gherkin, 44 N. C., 73. 

If an unquestioned arbitration and award be valid as an estoppel 
when properly pleaded and proved, it would seem to follow as a neces- 
sary corollary that it must be competent as evidence to establish such 
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defense. Williams v. Mfg. Co., 154 N. C., 205, 70 S. E., 290, S. c., 153 
N. C., 7, 68 S. E., 902; Geiger v. Caldwell, 184 N. C., 387, 114 S. E., 
497; Hemphill v. Gaither, 180 N. C., 604, 105 S. E., 183; 2 B.C. L., 388. 

It is true that in other portions of the charge, the award is treated as 
properly being in evidence, but whether it was considered or discarded 
by the jury in answering the first issue, we are not able to say. Where 
there are conflicting instructions with respect to a material matter, a 
new trial will be granted, as the jury is not presumed to know which one 
of the two states the law correctly, and we cannot say that the erroneous 
instruction was not followed. S. v. Falkner, 182 N. C., 793, 108 S. E., 
756; Edwards y. RH. R., 1382 N. C., 99, 43 8. E., 585. 

There are other exceptions appearing in the record, worthy of con- 
sideration, but as the questions presented thereby are not likely to arise 
on another hearing, we shall not consider them now. 

New trial. 





STATE v. C. A. STRAUGHN, 
(Iiled 13 November, 1929.) 


1. Criminal Law L a—Appeal not prosecuted under Rules of Court will 
be docketed and dismissed on motion of Attorney-Gencral. 

An appeal from the conviction in a eriminal case will be docketed and 
dismissed on motion of the Attorney-General when not prosecuted as re- 
quired by the Rules of Court, but the record will be examined for errors 
appearing upon its face, and where it so appears that the defendant was 
convicted without a trial by jury after he had entered a plea of “not 
sullty,” the cituse will be remanded to the Superior Court for trial accord- 
ing to law. 

2. Criminal Law I a—Prisoner may not waive his right to trial by jury 
when he has entered plea of not guilty. 

Where the defendant in a eriminal proseeution for a misdemeanor under 
the “Bad Cheek Law? has entered a plea of “not guilty.” he may not 
Waive his constitutional right to a trial by jury without changing his plea. 


Motion by State to docket and dismiss appeal. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 


Sracy, C. J. At the February Special Term, 1929, of Robeson 
Superior Court, Hon. Cameron F. McRae, Special Judge presiding, 
upon the call of the present ease for trial, wherein the defendant is 
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charged with a violation of the “Bad Check Law,” by consent of the 
solicitor and counsel representing the defendant, it was agreed that the 
court might “find the facts and the law,” whereupon the court entered a 
finding “that the defendant is guilty,” and rendered judgment that he 
“pay a fine of $50 and costs.” The defendant gave notice of appeal to 
the Supreme Court, but has failed to prosecute same as required by the 
rules. S. v. Vaylor, 194 N. C., 788, 140 S. E., 728. 

The motion of the Attorney-General to docket the appeal must be 
allowed. S$. v. Clyburn, 195 N. C., 618, 143 S. E., 129; 8S. v. Thomas, 
195 N. C., 458, 142 S. E., 474; 8. v. Dalton, 185 N. C., 606, 115 S. E., 
881; 8S. v. Ward, 180 N. C., 6938, 104 S. E., 531. But a3 it appears on 
the face of the record proper that the same error was committed in this 
case as in 8. v. Crawford, ante, 518, the judgment will be stricken out 
and the cause remanded to the Superior Court for trial by a jury as the 
law provides; none has yet been had. 

It has been held in a number of cases that when a defendant in a 
criminal prosecution, on trial in the Superior Court, enters a plea of 
“not guilty” to the charge preferred against him, he may not there- 
after, without changing his plea, waive his constitutional right of trial 
by jury. S. v. Hartsfield, 188 N. C., 357, 124 S. E., 629. And this 
upplies to misdemeanors as well as to the more serious offenses. SS. v. 
Pulliam, 184 N. C., 681, 114 8S. E., 394. 

Of course, special verdicts are permissible in criminal cases, but when 
such procedure is had, all the essential facts must be found by a jury. 
SN. v. Allen, 166 N. C., 265, 80 S. E., 1075. They may not be referred 
to the judge for decision even with the consent of the accused or his 
counsel, S. v. Holt, 90 N. C., 749. 

Error. 





J. It. COLE ann ATLANTIC BANK ANI) TRUST COMPANY, J. H. COLE, 
AUGUST KLIPSTEIN, Jr., and NELIZ FERGUSON, Trusteses, v. HAR- 
RIS MANGUM WAGNER anpd His Gvuarpian, MRS, FRANCES C. 
WAGNER. 

(Filed 18 November, 1929.) 


1. Pleadings D a—Upon demurrer on grounds that cause of action is not 
stated pleadings will be liberally construed. 

Where the defendant’s motion for judgment upon the pleadings and 
that the action be dismissed is in the nature of a demurrer ore tcnus on 
the ground that the complaint does not state facts sufficient to constitute 
a cause of action, C. S., 511(6), the pleadings will be liberally construed 
With a view to substantial justice between the parties. C. S., 535. 
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Same—In this case held: cause of action was sufficiently alleged. 


Where in an action by the trustees of a hospital against a minor and 
his guardian it is alleged that the hospital gave the infant medical atten- 
tion necessary to save his life and usefulness after his injury in an acel- 
dent, and that the guardian of the infant hed recovered judgment for the 
negligent injury, and that hospital and medical attention Was e sub- 
stantial part of the consideration of the judgment recovered by the 
guardian of the infant: Jfeld, the allegations are not so vague and un- 
certain as to fail to state a cause of action, but allege a cause of aetion 
pon guaniunm mernuiti and for money had and received, and the defend- 
ants should have asked, if they desired the complaint to he mude more 
detinite, for a bill of particulars, C. 8. 454. or move that the plaintiff be 


ms 


required to amend, C.S8.. 537. 


Pleadings D d—Decmurrer on ground that cause of action is not stated 


may be taken at any time. 

A motion which is tn effect to the sufliciency of the complaint to allege 
a cause of action, or in the nature of a demurrer ore tenmus may be taken 
at any time, or the Supreme Court may take knowledge thereof on appeal 
on its own motion. 


Infants B a—Im this case held: hospital might recover for services 


upon quantum meruit as necessaries. 

A father who furnishes to his infant child a living under his own 
roof is not ordinarily liable to a stranger for furnishing his infant child 
such service as the parent may not reasonably consider necessary, yet 
where the child has met with a serious accident rendering it necessary for 
him to receive treatment at a hospital in order to save his life and use- 
fulness, the hospital may recover upon a quantum meruit. 


Same—In this case held: hospital could recover against minor's guard- 


ian for necessary medical attention. 

Where in an action by the owners of a hospital to recover against a 
guardian of an infant it is alleged that the infant has recovered damages 
in an action against another for a negligent injury and that a part of the 
consideration recovered in the judgment was for hospital services rendered 
by the plaintiff in consequence of such injury: Held, the moneys recovered 
on account of the hospital treatment, ete., are necessaries and the plain- 
tiff is entitled to recover from the guardian the amount so paid as moneys 
had and received by the infant to the use of the plaintiff as upon a 
quantum meruit. 


Money Received A a—Where judgment recovered for a negligent injury 


includes hospital expenses, hospital may recover for money reccived. 
Where an infant by his next friend has recovered judgment against 
another for a negligent personal injury, and included therein is the hos- 
pital expenses incident to the injury, and the judgment has been paid, 
the hospital may recover upon quantum meruit the amount of money so 
adjudicated for its services as for money had and received to its use. 


Infants C a—Defense of infancy must be pleaded. 


The defense of infancy of the defendant in a civil action must be set 
up in the answer, or it will be considered as waived. 
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8. Infants B a—Infant’s contract is voidable and not void. 

The contracts of an infant are voidable and not void. 

9. Quasi Contracts B b—Question of reasonable worth of services ren- 
dered is for the jury. 

Where in an action upon quantum meruit the defense is interposed by 
the infant defendant that the amount sought to be recovered as neces- 
sury hospital expenses was excessive and exorbitant; the question is for 
the jury, the trial court haying the power tu set aside the verdict if ex- 
cessive. 


APPEAL by plaintiffs from Moore, J., at August Term, 1929, of Guit- 
ForD. Reversed. 

This is an action brought by plaintiffs against the defendants to 
recover the sum of $2,534.50 and interest from 13 March, 1928. 

The plaintiffs are the owners of the “Wesley Long Hospital” in 
Greensboro, N. C. The defendant, Harris Mangum Wagner, is a minor 
about 12 years of age; his mother, the defendant, Mrs. Frances C. 
Wagner, was appointed guardian after the time her son received the 
attention hereinafter mentioned in the “Wesley Long Hospital.” 

Plaintiffs in their complaint allege: That about 27 August, 1926, 
Harris Mangum Wagner was seriously injured, and in order to save 
his life and usefulness that it became necessary that he receive hospital, 
medical and surgical attention, and he became an inmate of the said 
hospital and received such attention between said date above mentioned 
and 13 March, 1928, and the reasonable value of said attention was 
$2,534.50. An itemized statement showing what the amount was for is 
attached to the complaint. That at March Term, 1928, the said Harris 
Mangum Wagner recovered judgment in the Superior Court of Lee 
County in the sum of $4,500 as damages for the said injury for which 
the before-mentioned treatment was rendered. That said judgment has 
been paid to defendant guardian; that said hospital, medical and surgi- 
cal treatment rendered by the plaintiffs was a material and substantial 
portion of the consideration for the rendition and peyment of said 
judgment; that Frances C. Wagner is the duly qualified and acting 
guardian of Harris Mangum Wagner, and as such guardian has or is 
entitled to the $4,500 damages in payment of the judgment for the per- 
sonal injury to the said Harris Mangum Wagner. 

The defendants in their answer admit most of the material allegations 
of the complaint, but allege that when Harris Mangum Wagner was ad- 
mitted to the hospital, he was living with his parents. That the son 
was treated at the hospital at the request of the company through whose 
negligence he was injured. Plea of infancy is set up, ard, in regard to 
the bill rendered, says: “The defendant, Frances C. Wagner, 
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does not consider the bills rendered in this case reasonable, but on the 
contrary they are exorbitant and excessive.” 

The court below found “at the time of the matters and things set out 
in the complaint (Harris Mangum Wagner) was then and now is hving 
with his father, who was and now is supporting him.” This was ad- 
mitted by plaintiffs. 

The defendant moved for judgment upon the pleadings and that the 
action be dismissed. The court below granted the motion, and the 
plaintiffs excepted, assigned error and appealed to the Supreme Court. 


Kk. R. Hoyle and Hoyle & Harrison for plaintiffs. 
King, Sapp & King and Gavin & Teague for defendants. 


Crarxson, J. The defendants’ motion was in the nature of a de- 
murrer ore tenus on the ground that “The complaint does not state facts 
sufficient to constitute a cause of action.” CC. 8., 511. (6). The com- 
plaint must be liberally construed “with a view to substantial justice 
between the parties.” C.S., 535. Lee v. Produce Co., post, 714. 

‘An objection that a complaint does not state a cause of action may 
be taken advantage of at any time. In such case the defendant may 
demur ore tenus or the Supreme Court of its own motion may take 
notice of the insufficiency. Johnson v. Finch, 938 N. C., 205; Garrison v. 
Williams, 150 N. C., 674; McDonald v. MacArthur, 154 N. C., 122.” 
Lassiter v. Adams, 196 N. C., at p. 712. 

We lay down certain principles of law and equity that are applicable 
to the facts set forth in the complaint and appear of record. 

“As the general rule applicable to contracts is that the infant is not 
liable thereon, so the general rule in the law of torts is that he is liable.” 
14 R. C. L., part sec. 36, p. 259; Smith v. Kron, 96 N. C., 392; Morris 
Plan Co. v. Palmer, 185 N. C., 109; Hight v. Harris, 188 N. C., 328; 
Collins v. Norfleet-Baggs, ante, 659. To the general rule that an 
infant is not lable on contract is the well recognized exception that he 
is liable for necessaries. The serious question often arises, what are 
necessaries ? 

“Medical and dental services reasonably required by the infant are 
usually classed necessaries.” 14 R. C. L., p. 256. 

In Freeman v. Bridger, 49 N.C., at p. 2, Pearson, J., speaking to the 
subject: “Lord Coke says, Co. Lit., 172a, ‘It is agreed by all the books, 
that an infant may bind himself to pay for his necessary meat, drink, 
apparel, physic and such other necessaries.’ These last words embrace 
boarding; for shelter is as necessary as food and clothing. They have also 
been extended so as to embrace schooling and nursing (as well as physic) 
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while sick. In regard to the quality of the clothes and the kind of food, 
ete., a restriction is added, that it must appear that the articles were 
suitable to the infant’s degree and estate.” Richardson v. Strong, 35 
N.C., 106; Hyman v. Cain, 48 N. C., 111; Jordan v. Coffield, 70 N. C., 
110; Turner v. Gaither, 83 N. C., 357; 14 R. C. L., p. 256; Elhott on 
Contracts, Vol. 1, sec. 297-298. 

It is also said in the Freeman case, supra, at p. 4: “While an infant 
lives with a parent, he cannot bind himself even for necessaries, unless 
it be proved that the parent was unable or unwilling to furnish the 
child with such clothes, etc., as the parent considers necessary, ‘for no 
man shall take upon himself to dictate to a parent what clothing the 
child shall wear, at what time they shall be purchased, or of whom.’ 
Bainbridge v. Pickering, 2 Blackstone’s Rep., 1325. ‘Guardians for 
infants are presumed to furnish all necessaries, and a stranger. who 
furnishes board, or anything else, must, except under peculiar circum; 
stances, take care to contract with the guardian.’ S. v. Cook,.12 Ire. 
Rep., 67.” See Thayer v. Thayer, 189 N. C., 502, 39 A. L. R., 428. 

The next serious question is that ordinarily the father is liable for the 
necessaries of his infant child. In Smith v. Young, 19 N. C., at p. 27, 
it is said: “The law is, if an infant is living under the roof of his 
parent, who provides everything which in his judgment appears to be 
proper, the infant cannot bind himself to a stranger, even for such arti- 
eles as might, under other circumstances, be deemed necessaries. ... But 
here the defendant did not live under the roof of his parent, but lived 
apart from him, laboring and receiving the profits of his labor to his 
own use. He was pro tempore acting as his own man, by the assent of 
his father; and the articles received by him being necessaries, should be 
paid for by him.” As to the liability of lunatics on contracts, see Wad- 
ford v. Gillette, 193 N. C., 418; Bamk v. Duke, 187 N. ©., 386. 

In 81 C. J., part sec. 174, at p. 1077, the law is stated: “As a rule the 
parent is liable for the support of his child, and the guardian for the sup- 
port of his ward. Consequently, an infant who has a parent or guardian, 
or one who stands in loco parentis, who provides him with everything that 
appears to be necessary and proper, cannot bind himself to a stranger 
even for necessaries. Where the parent has the ability and is willing 
to support his minor child, board, lodging, ete., furnishecl to such infant 
by another without the parent’s consent are not necessaries for which the 
infant is liable. But the mere fact that an infant has a father, mother, 
or guardian does not prevent his being bound to pay for what was actu- 
ally necessary for him when furnished, if neither his parents nor guard- 
ian did anything toward his care or support.” 

The next serious question is when money is received that in equity 
and good conscience belongs to another. 
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In 41 ©. J., p. 33, sec. 9, it is said: “The question, in an action for 
money had and received, is to which party does the money, in equity, 
justice, and law, belong? AJ] plaintiff need show is that defendant holds 
money which, in equity and good conscience, belongs to him, but if he 
fails to show such superior right, that is that defendant does hold 
money which belongs to plaintiff, he cannot recover.” Sec. 14: “Where 
one person has received money as an indemnity in which another has 
the right to share, the latter may maintain an action for money had and 
received for his portion.” Sec. 18: “Although it is held that to support 
an action for money had and received there must be some privity between 
the parties in relation to the money sought to be recovered, the pre- 
ponderance of authority is to the effect that no further privity is re- 
quired than that which results from one person’s having another’s 
money, which he has no right conscientiously to keep, as in such cases 
the law implies a promise that he will pay it over.” See. 84: “It is 1m- 
material how the money may have come into defendant’s hands, and the 
fact that it was received from a third person will not affect his lability, 
if, in equity, and good conscience, he is not entitled to hold it against 
the true owner.” 

2 Elliott on Contracts, p. 628-4, sec. 1875, in part, thus states the 
principle: “The action can be maintained only to recover either. money 
or the equivalent of money. In order to maintain an action for money 
had and received it is necessary to establish that defendants have re- 
ceived money belonging to the plaintiff or to which he is in equity and 
good conscience entitled. 

“The rule is quite elementary that, to enable a person to maintain an 
action for money had and received, it is necessary for him to establish 
that the persons sought to be charged have received money belonging to 
him or to which he is entitled. That is the fundamental fact upon 
which the right of action depends. T'rust Co. v. Gleason, 77 N. Y., 400. 
The purpose of such action is not to recover damages, but to make the 
party disgorge; and the recovery must necessarily be limited by the 
party’s enrichment from the alleged transaction.” Elhott, supra, note 
p. 1875; Springfield First Nat. Bank v. Gratton, 172 Ill., 625; Porter v. 
Roseman, 165 Ind., 255; Bahnsen v. Clemmons, 79 N. C., 556; Houser v. 
McGinnas, 108 N. C., 631. 

The ease of Richardson v. Strong, reported in the 35 N. C., 106, is an 
interesting one. The defendant became insane and so much so that he 
attempted to injure himself and destroy his property. His relatives and 
physician thought it necessary that he have a white man as a nurse and 
to guard him against violence. Plaintiff was requested by a member of 
the family to attend on him. He did so. The defendant recovered from 
his mental sickness and refused to pay plaintiff, who brought suit to 
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recover for his services. The defendant pleaded insanity, and that no 
promise could be implied. Ruffin, C. J., speaking for the Court, said: 
“There is, therefore, no absurdity in the case of lunatics, more than in 
that of infants, in implying a request to one rendering necessary serv- 
ices, or supplying necessary articles, and implying, also, a promise to 
pay for them.” The plaintiff was allowed to recover on a quantum 
merutt, 

In the present action the complaint alleges that Harris Mangum 
Wagner was seriously injured, and in order to save his life and useful- 
ness it became necessary that he receive hospital, medical and surgical 
attention and became an inmate in the “Wesley Long Hospital,” and 
was treated there from 7 August, 1926, to 13 March, 1928. It appears 
that at the time he was seriously injured he was living with his father, 
who was and is now supporting him in the usual manner. From the 
facts alleged in the complaint, we do not think that the fact in regard 
to his father’s usual support can absolve the infant from liability, under 
the facts and circumstances of this case. The infant was seriously 
injured, and by fair inference was immediately taken to the hospital 
and his hfe and usefulness was saved by hospital, medicel and surgical 
attention. It was an emergency, and quick action had to be taken. 
During the period of treatment the father paid for no hospital, medical 
or surgical treatment for the infant. It seems that he was either unable, 
at least he did not provide for the infant. The circumstances were 
pecuhar. The father did not provide this attention necessary to save 
his life and usefulness—the hospital did. The infant now has an estate, 
and it is unthinkable that the guardian of the infant should not pay the 
reasonable expense for saving the child’s life and usefulness. 

Again, it is alleged in the complaint that the defendant, Harris Man- 
gum Wagner, for the serious injury, at March Term, 1928, recovered 
judgment for $4,500. That the hospital, medical and surgical treatment 
rendered by defendant was a material and substantial consideration of 
the judgment. The defendants contend that “This allegation is so in- 
definite, indirect and inconclusive as not to state a cause of action.” 
The defendants could have asked for a bill of particulars,.C. S., 534, 
or when the allegations of a pleading are so indefinite or uncertain that 
the precise nature of the charge or defense is not apparent, the court, 
upon motion, may require the pleadings to be made definite and certain 
by amendment. C.S., 587. Hlizabeth City Water Works v. Elizabeth 
City, 188 N. C., 278. 

It is well settled in this jurisdiction that in an action for injuries, if 
the plaintiff “be entitled to recover at all, he is entitled to recover as 
damages one compensation—in a lump sum—for all injuries, past and 
prospective, in consequence of the defendant’s wrongful and negligent 
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acts. These are understood to embrace indemnity for actual nursing and 
medical expenses and loss of time, or loss from inability to perform 
ordinary labor, or capacity to carn money,” ete. Ledford v. Lumber 
Co., 183 N. C., at p. 616; Shipp v. Stage Line, 192 N. C., 475. 

The money recovered by defendant guardian in the damage suit, which 
it is alleged was a material and substantial consideration of the judg- 
ment, was for necessary expenses of the defendant. To allow the de- 
fendant infant to recover upon this theory and then deny the plaintiff 
in the present action the right to recover on the same theory of necessary 
expeuses, would be blowing hot and cold in the same breath. 

In Chandler v. Jones, 172 N. C., 569, Allen, J., says: “The contract 
of an infant is voidable and not void, and it may be either ratified or 
disaffirmed upon attaining majority at the election of the infant. H 
money is paid to an infant upon a contract and it is consumed or wasted, 
the infant may recover the full amount due under the contract.” Rawls 
v. Mayo, 163 N. C., 177; Hogan v. Utter, 175 N. C., 332; Gaskins v. 
Allen, 1387 N. C., 480; Baggett v. Jackson, 160 N. C., 31. See Faircloth 
v. Johnson, 189 N. C., at p. 481. The defense of infancy must be set up 
in the answer, and if not pleaded will be considered as waived. Hicks v. 
Beam, 112 N.C., 642. 

In this case, plaintiff alleges in substance two causes of action—one 
on guantum meruit, and the other for the money had and received for 
his necessary expense. The amount of recovery is bottomed on quantum 
meruit or reasonable worth of services. In the answer it is alleged that 
the bills rendered are exorbitant and excessive. This is a question for 
the jury on the trial. The courts have always been careful to see that 
the rights of infants are protected. With the power of the lower court 
to set aside verdicts, we hardly think that the court below that will try 
this action, would allow an exorbitant and excessive verdict to stand if 
such a one was rendered by a jury. For the reasons given, the judgment 
below is 

Reversed. 





STATE OF NORTH CAROLINA ON THE RELATION OF THE CORPORATION 
COMMISSION y. SOUTHERN RAILWAY COMPANY, SEABOARD AIR 
LINE RAILWAY COMPANY, anp NORFOLK SOUTHERN RAILROAD 
COMPANY. 

(Filed 13 November, 1929.) 


1. Corporation Commission C c—Order of Commission that railroads 
submit plans for new union station is appealable. 

Where the Corporation Commission in proceedings before it to compel 

eertain railroad companies to provide an adequate union passenger depot 

in a city has found upon evidence regularly taken in hearings before 
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it that the existing depot was inadequate and ordered the respondents 
to prepare and submit plans and specifications for a new depot, to 
which exceptions were duly and regularly filed and an appeal taken 
by the respondents, and the Commission orders the proceedings be cer- 
tified and transferred to the Superior Court for trial, which has been 
done, all in conformity with the statute, C. S., 1097: He'd, error for the 
judge presiding at the trial in the Superior Court to dismiss the appeal 
upon the ground that the order of the Commission was not appealable, 
and the proceedings remain in the Superior Court to he proceeded with 
upon the issues of fact raised for the determination of the jury. 


2. Corporation Commission C a—Petitioners are not proper parties to 
move for dismissal of appeal from Commission. 


The petitioners in proceedings before the Corporation Commission for 
the establishment of an adequate union passenger station are not proper 
parties to move in the Superior Court for the dismissal of the appeal of 
the respondents from an order of the Commission, but wLere such motion 
is made to appear to be with the assent and concurrence of the Commis- 
sion the Supreme Court may decide the appeal from the order dismissing 
the action in the Superior Court. 


AppreAL by respondents from order of Harris, J., «et June Term, 
1929, of Waxe. Reversed. 

The above-entitled proceeding was heard on a motion of the relator 
that the appeal of the respondents from an order made in the proceeding 
by the Corporation Commission of North Carolina with respect to the 
construction of a union passenger station in the city of Raleigh, N. C., 
be dismissed, for that said order was not final, but interlocutory in its 
nature, and for that the appeal from said order to the Superior Court 
of Wake County was, for that reason, premature. 

From the order dismissing the appeal of the respondents in accord- 
ance with said motion, and remanding the proceeding to the Corpora- 
tion Commission, respondents appealed to the Supreme Court. 


Albert L. Cox and J. Melville Broughton for the relator. 

S. R. Prince, John B. Hyde, Sidney 8S. Alderman and Smith & Joyner 
for Southern Railway Company. 

Jas. F. Wright, Charles Abeles and Murray Allen for Seaboard Air 
Inne Railway Company. 

W. B. Rodman and Rk. N. Semms for Norfolk Southern Railroad Com- 
pany. 


Connor, J. This proceeding was begun by petition filed by the city 
of Raleigh and others on 15 November, 1926, with the Corporation Com- 
mission of North Carolina. Upon the allegations of the petition, the peti- 
tioners prayed that the Corporation Commission order the respondents 
to construct and equip a union passenger station in the city of Raleigh, 
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adequate for the security, convenience and accommodation of the travel- 
ing public. The respondents filed answers to the petition, in which each 
denied all the essential allegations therein, upon which the prayer for 
relief is founded. The respondents in their answers alleged that the 
union passenger station heretofore constructed, and now maintained 
and used by them in the city of Raleigh, is adequate in all essential 
respects. Each of the respondents alleged that the receipts from its pas- 
senger business at Raleigh are not sufficient to justify the order prayed 
for by the petitioners; that said receipts have greatly decreased within 
the past few years and that by reason of the use of automobiles on the 
hard-surfaced highways recently constructed in this State, such receipts 
will continue to decrease. Respondents further alleged that the Corpora- 
tion Commission of North Carolina is without jurisdiction to inake the 
order prayed for in the petition, for the reason that they are engaged in 
inter-state commerce, and that by the act of Congress jurisdiction of the 
matter involved in this proceeding is conferred exclusively upon the 
Inter-State Commerce Commission. 

After a hearing at which both the petitioners and the respondents 
were represented by counsel, the Corporation Commission made an order 
dated 31 August, 1927. Upon the facts found by it, the Conmission 
concluded that it had jurisdiction of the subject-matter of the petition, 
citing In support of its conclusion to that effect &. R. Com. of California 
v. Southern Pacific Co. et al., 264 U.8., 331, 68 L. Ed., 713. The Com- 
mission also found with respect to the financial ability of respondents to 
construct an adequate union passenger station at Raleigh, N. C., that 
“the amount of expenditures required, allocated between the three par- 
ticipating carriers, would be relatively nominal.” After setting out in 
full and in much detail the facts upon which it bases its order, the Com- 
mission concludes as follows: 

“Upon consideration of all the facts involved, it is found that the 
union passenger station now in use in the city of Raleigh is inadequate 
to serve the needs and convenience of the traveling public, and that the 
carriers should proceed without delay to provide suitable plans to con- 
struct a modern union passenger station adequate in size, arrangeinent 
and equipment to meet the needs and convenience of the traveling public, 
elther upon the site of the present depot, with such additional land as 
may be necessary or at the suggested site where the main tracks of these 
carriers converge at Boylan Avenue; and it is 

“Ordered, That the Southern Railway Company, the Seaboard Air 
Line Railway Company and the Norfolk Southern Railroad Company 
file with the Corporation Commission within ninety days from this date 
plans for a new and adequate union passenger station to be erected in the 
city of Raleigh upon either of the sites indicated in the findings herein 
made.” 
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Upon the filing of this order each of the respondents dul: excepted to 
the same, and within the time prescribed by statute, filed its exceptions 
in detail to the findings and conclusions made by the Commission in sup- 
port of its order. Each and all these exceptions were seard and con- 
sidered by the Commission, and on 6 January, 1928, tae Commission 
made an order as follows: 

“Ordered that the exceptions filed by the respondent carriers in this 
proceeding be, and they are hereby, overruled, and that the order of the 
Commission of 31 August, 1927, be and it is hereby amended by extend- 
ing the time fixed therein for the filing of plans and specifications for a 
new and adequate union passenger station in Raleigh to ninety days 
from the date of this order.” 

To this order, each of the respondents duly excepted, end gave notice 
of its appeal therefrom to the Superior Court of Wake County. Excep- 
tions to the said order were duly filed by each of the respondents, who 
thereafter duly assigned error based upon their several exceptions. 
Thereupon, on 26 January, 1928, the following order was made by the 
Commission : 

“It 1s now, therefore, ordered that . . . all papers and evidence 
considered by the Commission, together with the assignments of error 
filed by the appellants, be certified and transferred to the Superior Court 
of Wake County as provided by statute for the certifying and trans- 
ferring of such records of appeal.” 

In accordance with the foregoing order, the record in this proceeding, 
duly certified, was docketed on the civil issue docket of the Superior 
Court of Wake County, for trial of the issues raised by respondents’ 
exceptions to the order of the Corporation Commission. Since the 
docketing of said reeord, the proeeeding has pended in the Superior 
Court of Wake County. 

At April-May Term, 1928, of said court, the proceeding came on for 
trial, when an order was made by the judge presiding that the North 
Carolina Railroad Company be made a party to the proceeding. There- 
upon, respondents moved that the proceeding be dismissed, contending 
that upon the finding by the judge that the North Carolina Railroad 
Company was a necessary party to the proceeding, the Superior Court 
was without jurisdiction, for that its jurisdiction of the proeceding was, 
by virtue of the statute, derivative, and that the orders of the Corpora- 
tion Commission which had original jurisdiction, under the statute, of 
the proceeding, were void, in the absence of a necessary party. This 
motion was resisted by the Corporation Commission, and upon its denial, 
respondents appealed to the Supreme Court. This appeal was dismissed. 
We held that the North Carolina Railroad Company was not a neces- 
sary party to the proceeding for purposes of jurisdiction, cither as a 
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respondent before the Corporation Commission, or as a defendant in the 
Superior Court, 196 N. C., 190, 145 S. E., 19. We said in the opinion 
upon that appeal: “The jurisdiction of the Superior Court of Wake 
County to proceed with the trial of the issues arising upon the record in 
this cause is not affected by the order that the North Carolina Company 
be made a party defendant in this proceeding.” 

Tt is now contended that the Superior Court of Wake County is with- 
out jurisdiction to try the issues raised upon the record, because the 
order made by the Corporation Commission in the proceeding is not 
appealable. The statute provides that “from all decisions or determina- 
tions made by the Corporation Commission any party affected thereby 
may appeal.” C.8S., 1097. The record in this proceeding shows, we 
think, that the Corporation Commission at the time its order of 
31 August, 1927, was filed, interpreted said order as a decision or de- 
termination by it affecting the respondents and each of them. Upon 
the filing of the notice of appeal from said order, the Commission 
ordered that the record be certified and transferred to the Superior 
Court of Wake County as provided by statute. The interpretation of its 
order by the Corporation Commission as subject to appeal, is not con- 
clusive, but in this case we coneur with the Commission that its order 
made in this proceeding is appealable. There was error in the holding 
by the judge of the Superior Court to the contrary, and for this error 
the order dismissing the appeal must be reversed. The Superior Court 
of Wake County has jurisdiction of this proceeding and may proceed to 
the trial of the issues involved therein. 

We have not overlooked the fact, as shown by the record, that the 
motion in the Superior Court to dismiss the appeal of the respondents 
from the order of the Corporation Commission, which is in writing, 18 
entitled “City of Raleigh and others v. Seaboard Air Line Railway Co. 
et al.,” and that the motion is made by the petitioners who filed the peti- 
tion with the Corporation Commission and not by the Corporation Com- 
mission. We have assumed from the argument and briefs of counsel 
that the motion was made with the consent or approval of the Corpora- 
tion Commission, as the relator in this proceeding. We have considered 
the appeal, and decided the question presented upon this assumption. 
Otherwise the appeal would have been dismissed for the reason that the 
petitioners are not parties to the proceeding, in the sense that they had a 
right to appeal from orders made in the proceeding, while same was 
pending before the Commission, or to appear in the proceeding after 
same had been transferred to and docketed in the Superior Court. Cor- 
poration Commission v. R. R., 170 N. C., 560, 87 S. E., 785. We do not 
dismiss the appeal, but decide that the order was erroneously made. It 
is, therefore, 

Reversed. 
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DRAPER BROWN y. W. U. LEWIS. 
(Filed 13 November, 1929.) 


1. Wills E b—Devise in this case held to be in fee simple. 

Where two items of a will are apparently in conflict, one a devise to 
the testator’s wife of the residue and remainder of the estate “all her 
heirs, executors, administrators and assigns,” and the preceding item, “I 
want whatever part of my estate is left at the death cf my wife, and 
after the younger children have been educated, equally divided among my 
living children at that time”: Held, the wife takes an absolute fee-simple 
title to the lands thus devised, she being regarded as the primary object 
of the testator’s bounty, and a devise being construed to be in fee simple 
unless a contrary intention is shown by the will or sorne part thereof. 
C. 8., 4162. 

2. Same—“‘All’? may be construed ‘“and’’—Precatory Words. 


Under a devise of the remainder of the testator’s estate to his wife and 
“all” her heirs: Held, the word “all” may be construed “and,” giving the 
estate to her ‘‘and her heirs,” or a devise in fee simple; and construed in 
connection with another item of the will, “I want whatever part of my 
estate that is left at the death of my wife to be divided «mong my living 
children,” the word “want,” so used, is a precatory word not affecting the 
quality of the estate devised to the wife, and does not create a trust. 


ArrreaL by defendant from Stach, J., at June Civil Term, 1929, of 
Duryam. Affirmed. 

The following judgment was rendered in the court below: 

“This cause coming on to be heard before the undersigned on an 
Agreed Statement of Facts, both the plaintiff and the defendant being 
represented by counsel, and it appearing from the Agreed Statement of 
Facts that on or about 11 April, 1929, the plaintiff contracted and agreed 
to execute a warranty deed to the defendant, and the defendant agreed 
to pay three hundred dollars for lot No. 54, as shown o1 map recorded 
in Book 20, at page 431; that defendant paid five dollars at the time of 
the signing of the said contract; that on or about 17 April, 1929, the 
plaintiff tendered to the defendant a warranty deed for the said property 
and demanded payment of the balance of two hundred ninety-five dollars. 
It further appeared that the plaintiff purchased the lot from Sarah 
A. W. Fitzgerald, who claims title to it under Item No. 10 of R. B. 
Fitzgerald’s will, which will is duly probated and recorded in Will 
Book 3, at page 74. Item No. 10 reads as follows: 

‘Item 10: I give, devise and bequest unto my beloved wife, Sarah 
A. W. Fitzgerald, all her heirs, executors, administrators and assigns, 
all of the remainder and residue of my estate, real and personal and 
mixed, wheresoever and in whatsoever condition it may be found.’ 
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From the foregoing facts and from the language of Item 10 of the will 
of R. B. Fitzgerald, the undersigned finds as a matter of law that Sarah 
A, W. Fitzgerald takes a fee simple title to the property passing under 
Item No. 10 of the said will, and that the deed tendered to the defendant 
by the plaintiff conveyed a fee simple title. 

It is therefore ordered and adjudged that the plaintiff recover of the 
defendant the sum of two hundred ninety-five dollars with interest on 
two hundred ninety-five dollars from 17 April, 1929, and the cost of this 
action to be taxed by the clerk.” 


E. C. Harris for plaintrff. 
L. J. Phipps for defendant. 


Crarxson, J. Item No. 9 and the material part of Item No. 10 of 
the will of R. B. Fitzgerald is as follows: 

“Item 9: I also want whatever part of my estate that is left at the 
death of my wife, and after the younger children have been educated, 
equally divided among my living children at that time. 

Item 10: I give, devise and bequest unto my beloved wife, Sarah 
A. W. Fitzgerald, all her heirs, executors, administrators and assigns, 
all of the remainder and residue of my estate, real and personal and 
mixed, wheresoever and in whatever condition it may be found.” 

Sarah A. W. Fitzgerald conveyed to the plaintiff, Draper Brown, a 
piece of land in fee simple, known as lot No. 54, as shown on a certain 
map duly recorded. No question is made as to the description of the 
lot. The plaintiff, Draper Brown, in turn made a contract to convey 
the same lot by warranty deed to the defendant, W. U. Lewis, in fee 
simple for $300. The defendant, W. U. Lewis, refused to accept the 
warranty deed tendered by plaintiff in fee simple, on the ground that 
under the will of R. B. Fitzgerald his wife Sarah A. W. Fitzgerald had 
only a life estate and could not convey to Draper Brown a fee simple 
title, and he in turn could not convey a fee simple title to the defend- 
ant.” We cannot so hold. 

Sarah A. W. Fitzgerald was the wife of R. B. Fitzgerald, and natu- 
rally, and as shown by the language of the will, the principal object of 
his bounty. He had given to his children and other near kin certain 
property, and when he came to dispose of the residue of his property, 
in Item 10, says: “I give, devise and bequest unto my beloved wife, 
Sarah A. W. Fitzgerald all her heirs and executors, administrators and 
assigns.” Jt can be readily seen that he intended to give her a fee simple 
title, and if he had used the word and instead of ail, the usual language 
at common law before the statute, in denoting a fee simple, there would 
have been no question. He then continues “all of the remainder and 
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residue of my estate, real and personal, and mixed, wheresoever and in 
whatsoever condition it may be found.” We think his intention was 
clear to devise a fee simple to his wife. The word all was a casus, 
and we think was intended to denote and. If he did not intend to devise 
a fee simple, why use the words “her heirs and executors, administrators 
and assigns.” Gordon v. Ehringhaus, 190 N. C., at p. 150. Assigns 
means: “Those to whom property shall have been trarsferred. Now 
seldom used except in the phrase, in deeds, ‘heirs, administrators and 
assigns.’””? Black’s Law Dic., p. 97. 

“The use of the word ‘assigns’ makes it clear that the gift was abso- 
lute and not alternative. (Kendall v. Clapp, 163 Mass., 69) . . . In 
the Keniston case (Keniston v. Adams, 80 Me., 290), Chief Justice 
Peters, writing for the unanimous Court, said: ‘The language here is to 
assigns as well as to heirs, and the power of assigning implies an abso- 
lute title” ” In re Tamargo, 220 N. Y., Reports, at p. 229. 

C.S., 4162, is as follows: “When real estate shall be devised to any 
person, the same shall be held and construed to be a devise in fee simple, 
unless such devise shall, in plain and express words, show, or it shall be 
plainly intended by the will, or some part thereof, that the testator 
intended to convey an estate of less dignity.” 

“The rule is well settled that in a will no words are necessary to 
enlarge an estate devised or bequeathed into an absolute fee. On the 
contrary, restraining expressions must be used to confine the gift to the 
life of devisee or legatee. Holt v. Holt, 114 N. C., 241; Jones v. Rich- 
mond, 161 N. C., 553. In Griffin v. Commander, 163 N. C., 230, where 
the testator devised to his wife ‘all the remainder of my estate, real and 
personal, with power to give and devise the same after her death to her 
beloved children and grandchildren,’ it was held that she took in fee 
simple,” Springs v. Springs, 182 N. C., at p. 488; O’Quinn v. Crane, 
189 N. ©, 97. 

These words in Item 9, “I also want,” ete., may be construed as 
merely expressing the wish of the testator without any intention on his 
part to affect the title to or estate in the land devised in fee simple in 
Item 10 to his wife, the primary object of his bounty. Carter v. Strich- 
land, 165 N. C., 69; Springs v. Springs, supra; Weaver v. Kirby, 186 
N.C., 387; Hass v. Hass, 195 N. C., 734. 

The principle is thus stated, citing numerous authorities, in Carter v. 
Strickland, 165 N. C., at 71-2: “And it is now the prevailing doctrine, 
certainly so in this jurisdiction, that such words will be given their ordi- 
nary significance, and will not have the effcct, as stated, unless from the 
terms and dispositions of the will and the circumstances relevant to its 
proper construction it clearly appears that they are to be considered as 
imperative and that the testator intended to create a trust.” 
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In Hardy v. Hardy, 174 N. C., at p. 506-7, speaking to the subject: 
“Under the early English and American authorities, language in a will 
expressive of the wish or desire of the testator as to the disposition of 
his property was generally held to raise a trust, or to limit the estate 
devised, unless a contrary intent was manifest from a consideration of 
the whole will; but the tendency of modern authority is to reverse this 
rule, and to hold that precatory words ‘are not to be regarded as im- 
perative unless it is plain from the context that the testator so intended 
them.’ ” 

Precatory words: Words of entreaty, request, desire, wish or recom- 
mendation, employed in wills, as distinguished from direct and impera- 
tive terms. 49 A. L. R., 18n, 76n. 

In Laws v. Christmas, 178 N. C., 359, the words “I want,” ete., were 
held, in construing the intent of the testator, to create a precatory trust, 
but this construction was in reference to the pecuhar facts of that case. 
In the present action the conveyance of the property in Item 10 to tes- 
tator’s wife was absolute and in fee simple with no “strings” on the 
conveyance. This absolute fee simple title made by testator of the 
residue of his property to his beloved wife, so named, the primary 
object of his bounty, cannot be fettered by the language in Item 9 of the 
will. In fact, the last event referred to in Item 9 is uncertain as to 
any estate left at the death of Sarah A. W. Fitzgerald. This item also 
clearly implies a right given Sarah A. W. Fitzgerald to ahenate the 
property. It implies that it may be necessary to do this so that the 
younger children have an education. Maclin v. Smith, 37 N. C., 3763 
Wells v. Wilhams, 187 N. C., 134; Roane v. Robinson, 189 N. C., at 
p- 6381. See Cagle v. Hampton, 196 N. C., 470. 

In our opinion the plaintiff acquired a title in fee simple to the lot in 
question under Item 10 of the will and is entitled to the specifie per- 
formance of his contract with defendant. For the reasons given, the 
judgment 1s 


Affirmed. 





STATE vy. DAVE HUNT. 
(Filed 13 November, 1929.) 


Indictment D a—In this case held: amendment did not effect substantial 
change in offense charged and was properly allowed. 

Where the defendant indicted for driving an automobile while intoxi- 
cated on a public highway of the State appeals from a conviction in the 
recorder’s court, an amendment allowed by the judge in the Superior 
Court to make the indictment conform to the statute ‘or other road over 
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which the publie has a right to travel,” and in accordance with the evi- 
dence: Held, the amendment did not effect a substantial change in the 
offense charged and was properly allowed by the judge in the exercise of 
his discretion. 


AppEAL by defendant from Harwood, Special Judge, at January 
Term, 1929, of Davipson. No error. 

Defendant was arrested and tried in the recorder’s court of the city of 
Thomasville on a warrant charging him with operating an automobile, 
while intoxicated, on a public highway of this State. He was convicted, 
and from the judgment of said court defendant appealed to the Superior 
Court of Davidson County. 

At the trial in the Superior Court there was a verdict of guilty. From 
judgment on the verdict defendant appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Walser & Walser for defendant. 


Per Curtam. At the call of this case for trial in the Superior Court, 
the Solicitor for the State moved that the warrant upon which defend- 
ant was tried and convicted in the recorder’s court of the city of Thomas- 
ville be amended by inserting therein after the word “cartway,” the 
words “or other road over which the public had a right to travel.” The 
motion was allowed over the objection of defendant. Defendant’s excep- 
tion to the order of the court allowing the amendment is not sustained. 
The amendment was allowed in order that the warrant should conform 
to the statute. Chapter 230, Public Laws 1927. The crime charged in 
the warrant as amended is substantially the same as that charged in the 
warrant as originally issued. Defendant was not prejudiced by the 
amendment. The power of the Superior Court, in proper cases, to per- 
mit an amendment of the warrant upon which defendant was convicted 
in a recorder’s court, where defendant has appealed te the Superior 
Court from the judgment upon such conviction, is well settled. &. v. 
Walker, 179 N. G, 730, 102 8. E., 404; S. v. Price, 175 N. C., 804, 95 
S. E., 478; S. v. Poythress, 174 N. C., 809, 93 8. E., 919. The conten- 
tion of the defendant that a new offense was charged in the warrant as 
amended cannot be sustained. 

The evidence tended to show that the defendant, while intoxicated, 
was operating an automobile on a road which leads from a public high- 
way to the place of the business of the lessee of the land over which the 
road is located. The public was invited to use this road and had a right 
to travel over the same. The evidence was submitted to the jury under 
instructions which are free from error. The judgment is affirmed. 

No error. 
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STACY ADAMS COTTON, sy CORNELIUS GC. COTTON, Next FRIEND AND 
Fatuer, v. CAROLINA TRUCK TRANSPORTATION COMPANY aAnpb 
GEORGE FOY. 

(Filed 20 November, 1929.) 


Master and Servant D b—Master is not liable for injuries to third person 
by servant acting outside scope of employment. 


One injured while riding on the running board of a truck as an invitee 
of the driver, an employee of a transportation company, may not hold the 
transportation company Hable under the doctrine of respondeat superior 
for an injury resulting from the negligence of the driver in the absence of 
allegations and evidence that the driver was acting within the scope of 
his employment in giving the invitation, or had authority expressed 
or implied to invite or permit persons to ride on the defendant’s truck, or 
that the employer had knowledge or acquiesced in his so doing on former 
occasions, and where the evidence fails to disclose such authority a judg- 
ment as of nonsuit is proper. 


ArpeaL by defendant from Daniels, J., at February Term, 1929, of 
CRAVEN. 

Civil action to recover damages for an alleged negligent injury sus- 
tained by plaintiff when he fell or was thrown from a truck. 

The evidence for the plaintiff tends to show that on 23 October, 1926, 
George Foy, who prior and subsequent to that time worked for the cor- 
porate defendant as a truck driver, was operating a truck in the city of 
New Bern, through a section principally inhabited by the colored race. 
The truck in question was a Mack Truck, such as the corporate defend- 
ant uses, with the name “Carolina Truck Transportation Company” ap- 
pearing on the side. One witness testified that it had the words “Caro- 
lina Instruction Company” painted on the side of the cab. On seeing 
the plaintiff, a colored boy eleven years of age, and his companion, 
James Wilson, the driver stopped and picked them up for a ride. Wilson 
got on the inside of the truck and the plaintiff stood on the outside, on 
the running board, next to the driver’s seat. 

It is further in evidence that George Foy had allowed the plaintiff to 
ride with him seven or eight times before, in the same neighborhood, 
and on the same truck which he was driving that day. As the truck 
turned the corner of Biddle and Rose streets, two unimproved streets, 
narrow and sandy, at a rapid rate of speed, the plaintiff’s foot slipped, 
and not being able to hold on with his hands, or regain his footing, 
because of the speed of the truck, he fell to the ground and was run 
over by the rear wheel of the truck, sustaining serious and permanent 
injuries. The plaintiff testified: “The car was going fast when he 
turned the corner; it turned to the right; I was on the left-hand side, 
and as the car turned the corner I was flung out. I held up my hand 
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trying to get back up there. I couldn’t hold myself up with this one 
hand, so I fell off. The reason I fell off was because the car was going 
too fast.” 

The evidence for the corporate defendant tends to show that it 1s 
engaged in freight transportation by automobile trucks between certain 
towns, and that none of its trucks or drivers has any business for the 
defendant in that section of the city where the plaintiff was injured; 
that George Foy worked for the Carolina Truck Transportation Com- 
pany, both before and after the accident, but that for several days before 
and several days after the plaintiff was injured, the said Foy was not 
in the employ of the Carolina Truck Transportation Company, and that 
none of its trucks was in the vicinity of the accident ct the time it 
occurred. 

George Foy testified that he was not in the employ of the Carolina 
Truck Transportation Company at the time of the plaintifi’s injury, and 
that the truck he was driving belonged to a man in Goldsboro who was 
looking for cotton hands; that he was accompanying his driver in that 
section of the city where he thought such hands might be found; and that 
the Carolina Truck Transportation Company had nothing whatever to 
do with the truck which injured the plaintiff or with its driver. 

The usual issues of negligence, contributory neghgence and damages 
were submitted to the jury and answered in favor of the plaintiff. From 
the judgment rendered thereon the defendant appeals, assigning errors. 


Ernest M. Green and R. O’Hara for plaintiff. 
Moore & Dunn for defendant. 


Stacy, C. J., after stating the case: It is questionable as to whether 
the evidence is sufficient to show that the truck which injured the plain- 
tiff belonged to the defendant, Carolina Truck Transportat:on Company, 
and that the driver of the truck was about the business of said defend- 
ant at the time of the injury; but, however this may be, end conceding 
for the moment that such inferences are permissible, still we think the 
plaintiff has failed to make out a case of liability against the corporate 
defendant, in that, no evidence has been offered to show that the driver 
was acting within the scope of his employment in taking the boys on the 
truck for a ride. Dover v. Manufacturing Co., 157 N. C., 324, 72S. E., 
1067. If the defendant Foy had invited the plaintiff to ride with him 
on other occasions, there is no evidence that the corporate defendant 
knew it. In this respect Fry v. Utilitves Co., 183 N. C., 281, 111 S. E., 
354, is distinguishable. 

It is neither alleged, nor shown by the evidence, that George Foy, 
when driving for the defendant company, had any authority, express or 
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implied, to invite or to permit boys to ride on the defendant’s truck. 
Without such authority, express or implied, the invitation of the driver, 
even if given, was apparently beyond the scope of his employment, and 
it is well settled that the master is not lable for the acts of his servant 
which transcend the legitimate sphere of his employment and are not 
done in furtherance of the master’s business. Wilkie v. Slancel, 196 
N. C., 794, 147 S. E., 296; Ferguson v. Spinning Co., 196 N. C., 614, 
146 S. E., 597; Grier v. Greer, 192 N. C., 760, 135 S. E., 852; Balyeu v. 
Beck, 178 N. C., 481, 100 S. E., 891; Linville v. Nissen, 162 N. C., 95, 
77S. E., 1096; Daniel v. R. R., 186 N. C., 517,48 8. E., 816. 

Speaking to the subject in Sawyer v. R. R., 142 N.C. 1, 548. E., 
793, the following was quoted with approval from Wood on Master and 
Servant, sec. 279, p. 535: 

“The question usually presented is whether, as a matter of fact or of 
law, the injury was received under such circumstances that, under the 
employment the master can be said to have authorized the act; for if 
lhe did not, either in fact or in law, he cannot be made chargeable for its 
consequences, because not having been done under authority from him, 
express or implied, it can in no sense be said to be his act, and the 
maxim previously referred to (respondeat superior) does not apply. 
The test of liability in all cases depends upon the question whether the 
injury was committed by the authority of the master, expressly con- 
ferred or fairly implied from the nature of the employment and the 
duties incident to 1.” 

And, again, the same author, in section 307, says: 

“The simple test is whether they were acts within the scope of his em- 
ployment; not whether they were done while prosecuting the master’s 
business, but whether they were done by the servant in furtherance 
thereof, and were such as may fairly be said to have been authorized by 
him. By ‘authorized’ is not meant authority expressly conferred, but 
whether the act was such as was incident to the performance of the 
duties entrusted to him by the master, even though in opposition to his 
express and positive orders.” 

To like effect is the following from Marlowe v. Bland, 154 N. C., 140, 
69 S. E., 752: “An act is within the scope of the servant’s employment, 
where necessary to accomplish the purpose of his employment, and in- 
tended for that purpose, although in excess of the powers actually con- 
ferred on the servant by the master. The purpose of the act rather than 
its method of performance is the test of the scope of employment. But 
the act cannot be said to be within the scope of the employment merely 
because the injuries complained of would not have been committed with- 
out the facilities afforded by the servant’s relations to his master, nor 
because the servant supposed that he possessed authority to do the act in 
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question.” See, also, Elmore v. R. R., 189 N. C., 658, 127 S. E., 710, 
and cases there cited. 

Nothing was said in Misenheimer v. Hayman, 195 N. C., 613, 143 
S. E., 1, or Hayes v. Creamery Co., 195 N. C., 118, 141 S. E., 340, both 
strongly relied upon by plaintiff, which, when properly applied, mili- 
tates against our present position or is in conflict with any of the cases 
above cited. In the first, it is expressly stated that to hold the master 
liable for the tort of the servant, the plaintiff must show “that the driver 
of the truck was acting within the scope of his authority and in further- 
ance of his employer’s business,” citing as authority for the position: 
Freeman v. Dalton, 183 N. C., 588, 111 S. E., 863, and Clark v. Sweaney, 
176 N. C., 529, 97 S. E., 474. In the second, the whole question was 
whether the prohibitory rule of the master had been so persistently and 
openly violated as to amount to its abrogation.. If so, the master was 
deemed to have had knowledge of its violation and to have acquiesced in 
its abrogation, thus impliedly authorizing the acts of the servant. Fry 
v. Ulilrties Co., supra. 

On the record, we think the action against the Carolina Truck Trans- 
portation Company should be dismissed as in case of nonsuit. 

Reversed. 





DAVID G. DAVIS v. Z. M. L. JEFFREYS, J. T. JEFFREYS anp R. A. 
JEFFREYS, Trapine as JEFFREYS’ SONS. 


(Filed 20 November, 1929.) 


1. Negligence C a—Contributory negligence which is proximate cause of 
injury bars plaintiff’s right of recovery. 

In an action to recover damages for an injury alleged to have been negli- 
gently caused by the defendant, plaintiff’s contributory negligence that will 
bar his recovery is that which, concurring and codperating with the negli- 
gence of the defendant, becomes the real, efficient and proximate cause of 
the injury, or that cause without which the injury would not have 
occurred, and it is not necessary that the plaintiff’s negligence be the sole 
proximate cause, 


2. Highways B g—In this case held: plaintiff's evidence disclosed con- 
tributory negligence barring his recovery. 

Where the action for damages arising from the defendant’s truck and 
trailer being nearly across a public road near the corporate limits of a 
town at night without lights, ete. in violation of C. S., 2615, and the 
plaintiff’s own evidence shows that his collision therewith was caused by 
his excessive speed in driving his motorcycle through rain and partial 
sleet, and that otherwise he could have passed in safety: Held, notwith- 
standing the defendant’s negligence, the plaintiff’s own evidence disclosed 
contributory negligence barring his recovery, and defendant’s motion as 
of nonsuit was properly granted. 


N.C] FALL TERM, 1929. 713 





DAVIS vt. JEFFREYS. 





3. Negligence D c—Where plaintiff's own evidence discloses contributory 
negligence barring recovery nonsuit is proper. 


Where the plaintiff’s own evidence shows that his contributory negli- 
gence in a personal injury action bars his recovery a judgment of nonsuit 
is properly rendered. 


Appr by plaintiff from Daniels, J., at June Term, 1929, of Car- 
TERET. 

Civil action to recover damages for an alleged negligent injury suf- 
fered by plaintiff when he ran his motorcycle into the defendant’s truck, 
which was standing on a public highway about 9 o’clock at night, with- 
out any lights. 

The evidence tends to show that on the night of 2 May, 1928, about 
9 p.m., the defendants’ truck and trailer, while being loaded from a 
freight car, was standing partly across the highway near or within the 
corporate limits of Morehead City, but there was room for cars or motor 
vehicles to pass on the pavement or hard surface. The plaintiff testified 
that he was driving his motorcycle from Beautfort to Morehead City; 
that his lights were in good condition; that they would show a distance 
of 150 yards down the highway; that he was running about 30 or 35 
miles an hour; that he could bring his motorcycle to a full stop within 
100 feet, if proceeding at 25 miles an hour, or within 150 feet, if pro- 
ceeding at 40 miles an hour; that he did not see the truck in time to 
avoid running into it; that it was a dark night, with a dense atmosphere, 
probably drizzling rain a little. 

When the plaintiff was about 300 feet from the truck, a Mr. Crump 
(presumably defendant’s agent) tried to stop the plaintiff by waving his 
hands and ealling to him, but plaintiff testified: “{ did not stop as soon 
as I saw the man waving his hands because I did not want to stop in 
the dark to pick people up. I didn’t know him, but slowed down and 
threw the motor out of gear. I put my foot on the brake of the motor- 
cycle and slid right on it. I couldn’t stop, it was so close to the object 
I saw in front of me. It looked hke a mountain when I first saw it, 
and when I got a little closer I saw it was a truck. It did not have any 
hghts on it, and I slid right on it.” 

R. A. Cherry, witness for plaintiff, testified that he was traveling on 
the highway at about 20 miles an hour and that the plaintiff passed him, 
two or three blocks from the scene of the accident, going “about three 
times as fast as I was” (7. e., 60 miles an hour). 

The plaintiff’s motorcycle bounded back about “half the distance of 
this court room” (40 feet) after striking the truck, and he was seriously 
injured. His motorcycle was demolished. 

From a judgment of nonsuit entered on motion of the defendant at 
the close of plaintiff’s evidence, the plaintiff appeals, assigning error. 
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C. &. Wheatley and Luther Hamilton for plaintiff. 
Kenneth C. Royall and J. F. Duncan for defendants. 


Stacy, C. J., after stating the case: Conecding that the defendants 
were negligent in allowing their truck and trailer to stand partly across 
the highway in the night time, without lights, in violation of C. S., 2615, 
still we think the evidence discloses a clear case of contributory negli- 
genee on the part of the plaintiff which bars a recovery. Hughes v. 
Luther, 189 N. C., 841, 128 S. E., 148. 

Contributory negligence, such as will defeat a recovery in an action 
hke the present, 1s the negligent act of the plaintiff, which concurring 
and cooperating with the negligent act of the defendants, thereby be- 
comes the real, efficient, and proximate cause of the injury, or the cause 
without which the injury would not have occurred. Bailey v. RB. B., 
196 N. C., 515, 146 S. E., 185; Elder v. R. R., 194 N. C., 817, 140 S. E., 
298; Weston v. &. &., 194 N. C., 210. And it is sufficient to defeat a 
recovery, 1n a case like the one at bar, if the plaintiff’s negligence is one 
of the proximate causes of the injury; it need not be the sole proximate 
cause. Construction Co. v. R. R., 184 N. C., 179, 118 S. E., 672. The 
expression “contributory negligence” implies ex vi termini that the 
negligence of the defendant 1s one of the causes of the injury. Fulcher 
v. Lumber Co., 191 N. C., 408, 182 8. E., 9. 

A motorcycle running, on a dark rainy night, fast enough to be de- 
molished and thrown back a distance of 40 feet on striking a truck 
standing in the road, was necessarily being driven at a reckless rate of 
speed under the circumstances disclosed by the record. 

A judgment of nonsuit is properly entered when the contributory 
negligence of the plaintiff is established by his own evidence, as he thus 
proves himself out of court. Holton v. R. #., 188 N. C., 277, 1248. E., 
3807; Wright v. RB. &., 155 N. C., 325, 71S. E., 306. 

Affirmed. 





ED, HUGH LEE, ADMINISTRATOR OF ED. HUGH LEE, Jr., vy. CAVENESS 
PRODUCE COMPANY, 


(Yiled 20 November, 1929.) 


1. Pleadings D a-——Where pleadings liberally construed allege cause of 
action demurrer thereto will be overruled. 


Upon a demurrer the pleadings are liberally construed in the light most 
favorable to the pleader, and where there are conflicting allegations, and 
one of them is sufficient to allege a cause of action, the demurrer thereto 
will not be sustained. C. S., 5385. 
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2. Highways B h—In this case held: allegations of complaint were suf- 
ficient to state cause of action for actionable negligence. 


Allegations in the complaint liberally construed that the defendant's 
driver of its truck, acting within the scope of his employment and in 
furtherance of his master’s business, stopped the truck he was driving on 
a dangerous place on the highway on the top of a hill near a curve in the 
read, at night, that he turned off the rear light of the truck and turned it 
on again when he heard an automobile approaching, and that the plain- 
tiff's intestate was guiding a car being towed by the car heard by the 
driver of the truck, and that the light on the truck was turned on too late 
for the intestate to see the danger and guide his car in safety behind the 
lead ear: Held, the allegations of actionable negligence against the de- 
fendant are sufficient as against a demurrer. 


Apprat by defendant from Harris, J., at Second June Term, 1929, of 
WAKE. 

Civil action to recover damages for an alleged wrongful death caused 
by a collision between the car in which plaintiff’s intestate was riding 
and the defendant’s truck. 

The material allegations of the complaint, so far as essential to a 
proper understanding of the legal question involved, may be abridged 
and stated as follows: 

1. That plaintiff is the duly appointed administrator of the estate of 
Ed. Hugh Lee, Jr., deceased; and that the defendant is a corporation 
engaged in transporting by trucks goods, wares and merchandise over 
the highways of the State. 

2. That on the night of 6 December, 1928, plaintiff’s intestate and a 
colored man by the name of Joe Williams, went out in a Buick roadster 
to tow in a Dodge sedan automobile belonging to plaintiff’s intestate. 

“That they arrived at Auburn about 4:30 a.m., and secured the said 
Dodge car to the rear of said Buick roadster by a towing chain, leaving 
an interval between the two cars of about 12 feet; that the said Wilhams 
then got into the Buick car and plaintiff’s intestate got into the Dodge 
ear which was to be towed, and said parties proceeded with said cars on 
highway No. 10 in the direction of Smithfield, N. C.; that the said 
Williams, while driving in a careful and prudent manner on a stretch of 
road which was practically straight, at a speed somewhere around 
25 miles an hour, when in about 4 miles of Smithfield, suddenly saw the 
red rear light of defendant’s truck flash into view; that at this time the 
ear driven by said Williams was within 50 to 75 yards of the said light; 
that the said Williams could not instantly tell whether said truck was 
moving or not, but he immediately began to reduce his speed as much 
as was practical, taking into consideration that he was towing another 
car, and proceeded to turn to the left in order to avoid said hght. 
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“That when within 25 or 35 yards of said red ight the bulk of the 
truck suddenly came into view, extending 7 or 8 feet in the air above 
said red ght and projecting over the hard surface road to the extent 
of something like 414 feet; that the said Willams thereu:on continued 
to turn to the left and passed the end of said truck, projecting into the 
road, by a margin of 2 or 214 feet. 

“That plaintiff’s intestate, who could not see the light of the truck, 
the same being hidden by the Buick car, was unable to follow directly 
in the path of the car driven by Williams by reason of the fact that he 
did not have sufficient time to make the turn in the same manner and to 
the same degree as was done by the said Williams; that the car being 
guided by plaintiff’s intestate crashed into the rear of dezendant’s said 
truck, and plaintiff’s intestate was instantly killed.” 

3. “That the point at which the agent and servant of defendant com- 
pany had stopped his truck is on a slight curve and something like 200 
yards on the Raleigh side from where the said highway No. 10 makes 
an abrupt turn to the left and curves over a steep hill; that the said 
Williams was aware of the fact that he was approaching a dangerous 
curve on a hill and, not knowing exactly how close he was to said curve, 
was well over on the right side of the road at the time when he first saw 
the red light of defendant’s truck, knowing that a towed car might be 
dificult to manage 1f he met a car speeding towards him and coming 
over said hill and around said curve.” 

4. “That defendant’s truck was loaded with produce belonging to de- 
fendant, which defendant’s servant was conveying to certain points in 
Eastern North Carolina; that said driver had stopped the truck at a 
point he knew to be dangerously close to an abrupt curve coming over a 
steep hill a short distance in front of him allowing the rear of said 
truck to project upon the hard surface a distance of more than 414 feet, 
and had cut out the lights on said truck and only turned the same on 
when he heard the approach of the car driven by the said Williams and 
not before said car had arrived within a distance of 50 to 75 yards from 
where he had parked said truck.” 

5. “That plaintiff’s intestate met his death, as hereinbefore set forth, 
by reason of the careless, negligent and wanton conduct of defendant’s 
said agent and servant, in that: 

“‘(a) He parked said truck in such a manner that the rear of the same 
protruded over the hard surface road for a distance of more than 414 
feet, occupying at the time of the death of plaintiff’s intestate, more 
than half of the right-hand side of said road. 

“(b) After parking said truck, as hereinbefore described, he cut off 
his lights and failed to turn the same on until the car driven by Wil- 
liams was within 50 to 75 yards of said truck, thus rendering it impos- 
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sible for the said Williams and plaintiff’s intestate to avoid the collision 
between the car being towed and the said truck. 

“(c) Defendant’s said servant parked his truck at a dangerous point 
in the road by reason of a sharp curve coming over a steep hill a short 
distance in front of him, well knowing that the position in which he had 
parked his truck added greatly to the risk of a collision between his said 
truck and a towed car going in the same direction his truck was headed.” 

6. That plaintiff has been damaged in the sum of $50,000. 

A demurrer was interposed on the ground that the complaint does not 
state facts sufficient to constitute a cause of action, or that upon the 
facts stated in the complaint, the death of plaintiff’s intestate as a 
matter of law, was the direct and proximate result of the negligence of 
Joe Williams, agent and servant at the time of plaintiff’s intestate. 

From a judgment overruling the demurrer, the defendant appeals, 
assigning error. 


Pou & Pou and Jno. W. Hinsdale for plaintiff. 
Clyde A. Douglass for defendant. 


Sracy, C. J. The plaintiff alleges, as we understand his complaint, 
that the defendant’s truck was parked on the side of the road, partly on 
the hard surface, in the night time, without any hghts burning, in viola- 
tion of C. S., 2615, and that this condition continued—the hghts not 
being turned on by the defendant’s servant in charge of the truek— 
until it was too Jate for Williams, in the exercise of reasonable care, to 
pass in safety with both the lead ear, which he was driving, and the car 
that was being towed, in which plaintiff’s intestate was riding. Thus, it 
is alleged, in effect, that the plaintiff’s intestate was killed by the negh- 
genee of the driver of defendant’s truck while acting in the scope of his 
employment and in furtherance of the defendant’s business. The com- 
plaint, therefore, is good as against a demurrer. JMzsenhcimer v. Hay- 
man, 195 N. C., 613, 143 S. E., 1. 

We have not overlooked the allegation set out in paragraph 2 above, 
and stressfully urged as fatal by the defendant, to the effect that plain- 
tiff’s intestate could not see the hght of the truck because of the Buick 
ear, and was unable to follow directly in the path of the ear driven by 
Willams, by reason of the fact that he did not have sufficient time to 
make the turn in the same manner and to the same degree as was done 
by the said Williams. But this allegation, taken in connection with 
others appearing in the complaint, we apprehend, may be interpreted in 
a light favorable to the plaintiff, even if it also be susceptible to a con- 
trary interpretation. Nor have we failed to observe that in one place 
plaintiff alleges the truck was “stopped on a slight curve,” while in 
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another he says that Williams was driving “on a stretch of road which 
was practically straight.” 

When a case is presented on demurrer, we are required by the statute, 
C. S., 535, to construe the complaint hberally, “with a view to sub- 
stantial justice between the parties,” and in enforcing this provision, we 
have adopted the rule “that if in any portion of it or to any extent it 
presents facts sufficient to constitute a cause of action, or if facts sufh- 
cient for that purpose can be fairly gathered from it, the pleading will 
stand, however inartificially 1t may have been drawn or however uncer- 
tain, defective and redundant may be its statements, for, contrary to 
the common-law rule, every reasonable intendment and presumption 
must be made in favor of the pleader.” Dixon v. Green, 178 N. C., 208, 
100 8S. E., 262. 

The demurrer interposed by the defendant was properly overruled. 
S.v. Bank, 193 N. C., 524, 137 8. E., 593. 

Affirmed. 





A. S. HERMAN v. ATLANTIC COAST LINIE RAILROAD COMPANY. 
(Filed 20 November, 1929.) 


1. Negligence B c—Where intervening negligence of third person is sole 
proximate cause of injury defendant is not liable. 

Where a passenger in an automobile is injured in a collision of an auto- 
mobile and a train at a grade crossing, and sues the railroad company for 
damages resulting therefrom, and his own evidenee tends only to show 
that the accident resulted from the negligent driving of the automobile by 
wnother, and that this negligence of the driver was the sole proximate 
enuse of the injury, or that cause which acting in unbroken sequence pro- 
duced the injury, and without whieh it would not have occurred, and that 
the negligence of the railroad company, if any, would net have caused 
injury except for the intervening negigence of the driver: JZeld, the 
riulroad company is not Hable in damages to the plaintiff, and a judg- 
ment as of nousulif was properly entered. 

2. Railroads D b—Where negligence of third person is the sole proximate 
cause of accident at crossing railroad is not liable, 

Where the collision between an automobile and a train at a grade eross- 
ing is caused solely by the negligence of the driver of the automobile, an 
occupant therein may not recover damages for his injuries sustained 
therein from the railroad compury, 


APPEAL by plaintiff from Cranmer, J., at April Term, 1929, of 
CUMBERLAND, 
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Civil action to recover damages for an alleged negligent injury caused 
by a collision between an automobile in which plaintiff was riding and 
one of the defendant’s trains. 

The evidence discloses that the automobile in which plaintiff was rid- 
ing when it collided with the defendant’s locomotive at a highway cross- 
ing in the village of Raynham, Robeson County, was running about 
30 or 85 miles an hour; it skidded approximately 90 feet, presumably 
due to the driver’s effort to stop, before striking the rear driving wheel 
just under the fireman’s seat. “I saw the car hit and rear up like a 
bucking horse,” said one of the plaintiff’s witnesses. The train was 
approaching, slowing down for the station stop, at a rate of from 10 to 
12 or 15 miles an hour. 

Judgment of nonsuit was entered at the close of plaintiff’s evidence 
on the theory that the sole proximate cause of plaintiff’s injury was the 
negligence of the driver of the car in which plaintiff was riding. Plain- 
tiff appeals, assigning error. 


S. Burnell Bragg and Dye & Clark for plaintiff. 
Rose & Lyon for defendant. 


Sracy, C. J. We fail to discern from the record any evidence of neg- 
ligenee on the part of the railroad company which contributed to the 
plaintiff’s injury. Even if the engincer or fireman did fail to ring the 
bell or sound the whistle, of which there is only negative testimony with 
positive evidence to the contrary, still the defendant had a right to 
operate the train over its track, and the neghgence of the driver of the 
automobile is so palpable and gross, as shown by plaintiff’s own wit- 
nesses, as to render his negligence the sole proximate cause of the injury. 
Construction Co. ». &. R., 184 N. C., 179, 118 8. E., 672. 

Upon all the evidence, we think it is manifest that the alleged neglhi- 
gcnee of the defendant, Atlantic Coast Line Railroad Company, was not 
in law a proximate eause of plaintiff’s injury. 

Speaking to the subject in his valuable work on Neghgence (138), 
Mr. Wharton very pertinently says: “Suppose that, 1f it had not been 
for the intervention of a responsible third party, the defendant’s negh- 
gence would have produced no dainage to the plaintiff: is the defendant 
liable to plaintiff? This question must be answered in the negative, for 
the general reason that causal connection between the negligence and 
damage is broken by the interposition of defendant’s responsible human 
action. I am negligent on a particular subject-matter. Another person, 
moving independently, comes in and, either neghgently or maliciously, 
so acts as to make my negligence injurious to a third person. If so, the 
person so intervening acts as a nonconductor and insulates my neghi- 
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gence, so that I cannot be sued for the mischief which the person so 
intervening directly produces. He is the one who 1s lable.” 

The same rule announced by Mr. Justice Strong in R. R. v. Kellogg, 
94 U. S., 469, regarded as sound in principle and workable in practice, 
has been quoted with approval in a number of our decisions. He says: 
“The question always is, was there an unbroken connection between the 
wrongful act and the injury—a continuous operation? Did the facts 
constitute a continuous succession of events, so linked together as to 
make a natural whole, or was there some new and independent cause 
intervening between the wrong and the injury? It is admitted that the 
rule is difficult of application. But it is generally held that, in order 
to warrant a finding that negligence, or an act amounting to a wanton 
wrong, is the proximate cause of an injury, it must appear that the 
injury was the natural and probable consequence of the negligence, or 
wrongful act, and that it ought to have been foreseen in the light of 
attending circumstances.” 

Where the plaintiff’s evidence shows that his injury was due to the 
negligence of a third person, and not to that of the defendant, it is proper 
to nonsuit the action, for he thus fails to make out a case against the 
defendant. Such was the holding of the trial court, and the judgment 
is afirmed. Ballinger v. Thomas, 195 N. C., 517, 142 8. Jé., 761. 

Affirmed. 





FANNIE MARTIN, ADMINISTRATRIX, V. GREENSBORO-FAYETTEVILLE 
BUS LINE. 


(Filed 20 November, 1929.) 


Master and Servant D b—TIn this case held: servant was not acting within 
scope of employment or about master’s business and master was not 
liable for injuries to third person. 


In order to hold a master responsible for the negligence of the servant 
in causing an injury to a third person, it is essential that the latter should 
be acting in the scope of his employment and in the furtherance of the 
master’s business, and in an action against an auto-bus line for damages 
resulting from the negligence of its driver in running over and killing 
plaintiff’s intestate, a motion as of nonsuit should be entered if the plain- 
tiff’s own evidence tends only to show that a bus of the defendant was at 
the time of the injury being driven by an employee of the garage in 
which the defendant stored its buses who was returning the bus to the 
garage after the driver thereof had ridden home in it contrary to the 
express orders of the defendant and without his knowledge or acquies- 
cence. 
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AppkEaL by plaintiff from Sink, Special Judge, at May Term, 1929, 
of DurHam. 

Civil action to recover damages for an alleged wrongful death occa- 
sioned by defendant’s bus striking plaintiff’s intestate on Main Street 
in the city of Durham, knocking him down and inflicting injuries from 
which he died. 

The evidence discloses that on 10 October, 1926, Lester Griffin, driver 
of one of defendant’s Greensboro-Fayetteville buses, arrived in Durham 
at 6:45 p.m., about an hour late, due to heavy traffic on the road; that, 
after unloading his passengers, he carried the bus to King’s garage, 
where the defendant stores its buses for the night, and asked that one 
of the tires, which had been punctured, be patched, so that he could leave 
next morning on schedule time; that Mr. King replied he was too busy 
to repair the tire—his full force not working on Sunday—and suggested 
that the bus be taken to Harris’ garage for the needed repairs, which 
was done; that Griffin’s wife and child met him at Harris’ garage and 
rode back with him after the repairs had been made; that upon arriving 
at the storage garage, about 8 p.m., Griffin asked King, who had charge 
of storing the bus for the night, if he could send him and his family 
home, as he was about half sick and was not feeling well; that King 
replied he had no available car, but that he might go in the bus, taking 
Clarence Bullock, an employee of the garage and a good driver, to bring 
it back; that in consequence of this suggestion, Bullock got in the bus 
and rode with Griffin and his family to Griffin’s home, when and where 
the bus was turned over to Bullock by Griffin, and that on his way back 
to King’s garage, Bullock ran into and killed plaintiff’s intestate. 

The evidence further discloses that Griffin, the regular driver of the 
bus, was under positive instructions from the defendant not to use the 
bus after reaching Durham, but to store the same for the night in 
King’s storage garage, and Mr. King was to wire the defendant’s 
manager in Greensboro whenever the bus arrived at his garage later 
than 6:30 p.m., so that the delay might be investigated; and that the 
use of the bus from the time it reached the storage garage until its 
scheduled departure on the following morning was unauthorized, and 
without the knowledge, consent or acquiescence of the defendant or any 
of its agents. 

From a judgment dismissing the action as in case of nonsuit, the 
plaintiff appeals, assigning error. 


Bryant & Jones for plaintiff. 
John W. Hester for defendant. 


Stacy, C. J., after stating the case: When it is sought to hold one 
responsible for the neglect or tort of another, under the doctrine of 
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respondeat superior, at least three things must be made to appear, yea 
four, and, upon denial of liability, the plaintiff must offer “some evi- 
dence which reasonably tends to prove every fact essential to his success” 
(S. v. Bridgers, 172 N. C., 879, 89 S. E., 804). These are: 

1. That the plaintiff was injured by the negligence of the alleged 
wrongdoer. Hurt v. Power Co., 194 N. C., 696, 140 S. Ik., 730. 

2. That the relation of master and servant, employer and employee, or 
principal and agent, existed between the one sought to xe charged and 
the alleged tort-feasor. Linville v. Nissen, 162 N. C., 95, 77 8. E., 
1096, 

3. That the neglect or wrong of the servant, employee, or agent, was 
done in the course of his employment or in the scope of his authority. 
Ferguson v. Spinning Co., 196 N. C., 614, 146 S. E., 597; Fleming v. 
Knitting Mills, 161 N. C., 486, 77 8S. E., 309. 

4, That the servant, employee or agent, was engaged in the work of 
the master, employer, or principal, and was about the business of his 
superior, at the time of the injury. Gurley v. Power Co., 172 N. C., 
690, 90 S. E., 948. 

It is elementary law that the master is responsible for the negligence 
of his servant which results in injury to a third person when the servant 
is acting within the scope of his employment and about the master’s busi- 
ness. Roberts v. R. R., 148 N. C., 176, 55 S. E., 509; 8 L. R. A. 
(N. S.), 798, 10 Ann. Cas., 375. It is equally elementary that the 
master is not responsible if the negligence of the servant which caused 
the injury occurred while the servant was engaged in some private 
matter of his own or outside the legitimate scope of his employment. 
Bucken v. R. R., 157 N. C., 448, 73 S. E., 187; Doran v. Thomsen, 
76 N. J. L., 754. 

It is further held that the owner of an automobile is not Hable for 
injuries caused by it, merely because of ownership. Linville v. Nissen, 
supra. And it is well settled by numerous decisions, here and elsewhere, 
that “the doctrine of respondeat superior applies only wl.en the relation 
of master and servant is shown to exist between the wrongdoer and the 
person sought to be charged for the result of such neglect or wrong, at 
the time and in respect to the very transaction out of which the injury 
arose.” Wyllie v. Palmer, 187 N. Y., 248; Doran v. Tiomsen, supra; 
Wilkie v. Stancil, 196 N. C., 794, 147 S. E., 296; Greer v. Grier, 192 
N. C., 760, 135 S. E., 852. 

In the instant ease it could hardly be said that Bullock was the 
servant of the defendant in bringing the bus back to the storage garage, 
or that Griffin was acting within the scope of his employment and about 
the defendant’s business, when he took the bus to drive himself and 
family home. Cotton v. Transportation Co., ante, 709. It is univer- 
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sally held that “the master is not responsible if the wrong done by the 
servant is done without his authority and not for the purpose of exccut- 
ing his orders or doing his work. So that, if the servant, wholly for a 
purpose of his own, disregarding the object for which he is employed, 
and not intending by his act to execute it, does an injury to another, not 
within the scope of his employment, the master is not lable.” Howe v. 
Newmarch, 94 Mass., 49. 

Speaking to the subject in Dover v. Manufacturing Co., 157 N. C., 
324, 72 8. E., 1067, Brown, J., delivering the opinion of the Court, 
said: “This doctrine of respondeat superior, as it 1s now established, is 
a just but a hard rule. The master exercises care in the selection of his 
servant and retains in his service only such servants as are prudent 
and trustworthy; the servant in the prosecution of the master’s business 
must of necessity pass beyond his sight and out of his control; and yet 
the law makes the master lable for the conduct of the servant. The ap- 
plication of this principle without working the greatest injustice to 
every employer of a servant is made possible only by the limitation 
established by the courts, that when the servant does an act which is 
not within the scope of his employment the master is not hable. ‘Beyond 
the scope of his employment the servant is as much a stranger to the 
master as any third person, and his act in that case cannot be regarded 
as the act of the master. The rule as it is now established by the later 
judicial declarations should be strictly held within its defined limits. 
It is a rule capable of great abuse and much hardship and the courts 
should guard against its extension or misapplication.’ Lfoller v. Ross, 
68 N. J. Law, 324.” 

The decisions in Misenheimer v. Hayman, 195 N. C., 618, 143 8. E., 
1, and Freeman v. Dalton, 183 N. C., 538, 111 8. E., 863, both strongly 
rehed upon by plaintiff, are not in conflict with our present position or 
with any of the cases above cited. In the first, it 1s expressly stated 
that to hold the master liable for the tort of the servant, the plaintiff 
must show “that the driver of the truck was acting within the scope of 
his authority and in furtherance of his employer’s business,” eiting in 
support of the position: Freeman ». Dalton, supra, and Clark v. 
Sweaney, 176 N. C., 529, 97S. E., 47-4. In the seeond, the only question 
presented and decided was that the trial court erred in instructing the 
jury, “if the plaintiff has satisfied you by the greater weight of the evi- 
denee that he was injured by the defendant’s automobile, then the burden 
would be on the defendant to show by the greater weight of the evidence 
that although he was the owner of the automobile, it was not being used 
in his business.” This was the extent of the decision in Freeman's case, 
and while some expressions in the opinion, not necessary to the de- 
cision, may be out of line with the holdings in other eases, e. g., Wilkve 
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v. Stamcil, 196 N. C., 794, 147 S. E., 296, Tyson v. Frutchey, 194 N. C., 
750, 140 S. E., 718, Greer v. Grier, 192 N. C., 760, 135 S. E., 852, 
Reich v. Cone, 180 N. C., 267, 104 S. E., 530, and Bilyeu v. Beck, 178 
N. C., 481, 100 S. E., 891, it should be remembered, as pointed out by 
Marshall, C. J., in U. S. v. Burr, 4 Cranch, 470, that “Every opinion, 
to be correctly understood, ought to be considered with a view to the case 
in which it was delivered.” 

Applying these principles to the facts before us, it would seem that 
the plaintiff ought not to recover of the defendant. 

Affirmed. 


Apams, d., concurring: I concur in the opinion written by the Chief 
Justice, and take occasion to stress the statement that in Misenheimer v. 
Hayman, 195 N. C., 618, the Court did not hold that the owner of a 
motor car is liable for injuries-caused by it, merely because of his owner- 
ship. In that case there was no controversy as to the negligent opera- 
tion of the truck. The questions were (1) whether the defendant was 
the owner of the truck; (2) whether at the time of the injury the truck 
was driven by the defendant’s employee; and (3) if it was, whether the 
employee was then engaged in the prosecution of the defendant’s busi- 
ness? The court concluded, on the defendant’s motion for nonsuit, that 
the evidence, while not complete in all respects, was not so meager as to 
require dismissal of the action as a matter of law. 





WILLIAM JEFFREY vy. OSAGH MANUFACTURING COMPANY. 
(Filed 20 November, 1929.) 


Master and Servant D b—lIn this case held: plaintiff established prima 
facie case that servant was acting in furtherance of master’s busi- 
ness, 

Where the plaintiff’s evidence in his action against the owner of an 
auto-truck for damages resulting from the negligence of the defendant’s 
driver tends to show that a truck was found on the highway on a business 
day during business hours and was operated by the regular employee of 
the defendant, whose regular business or employment was the duty of 
driving and operating the said truck: Afeld, the evidence is. sufficient 
to furnish a basis for a jury to infer that the truck at the time was being 
operated in the furtherance of the master’s business, and makes out a 
prima facie case, and upon contradictory evidence, the question is for 
the jury. 


Civiz action, before Stack, J., at January Term, 1929, of Gaston. 
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The plaintiff was a resident of Cambridge, Mass., and had been spend- 
ing some time in Florida. He left Florida and returning to New York 
as a passenger and guest of John Warner, who lived in Watertown, 
Mass. 

The evidence tended to show that plaintiff left Asheville about 8 :30 
on the morning of 22 March, 1928. When the car reached a point on 
highway No. 20 between Kings Mountain and Bessemer City, going cast 
toward Gastonia, it collided with a truck owned by the defendant and 
operated at the time by a colored driver named William Shifty. There 
was sufficient evidence of negligence to be submitted to the jury. The 
defendant admitted the ownership of the truck; that the driver, Shifty, 
was in its regular employment, and that said Shifty was the regular 
driver of said truck and had been in the employment of the defendant 
for four or five years. 

The evidence further tended to show that Shifty’s mother lived some 
distance from the defendant’s plant on the road between Gastonia and 
Bessemer City, and that on the day of the injury Shifty, in company 
with two other negro employees of the defendant, took the truck at the 
dinner hour to visit Shifty’s mother, who was sick. The collision 
occurred at a point near the home of the driver’s mother. The defend- 
ant offered evidence to the effect that the driver, Shifty, had taken the 
truck at the dinner hour without the knowledge or consent of defendant 
and contrary to the express orders and instructions given him by the 
officers of defendant to the effect that the driver should not use the 
truck for any purpose without orders from his superiors. This evi- 
dence came from several witnesses for the defendant and was uncon- 
tradicted. 

There was evidence that Shifty was the only person who ever drove 
the truck, and that on previous occasions he had driven the truck on the 
road between Gastonia and Bessemer City. 

Issues of negligence and damages were submitted to the jury and an- 
swered in favor of plaintiff. 

The verdict awarded damages in the sum of $7,200. From judgment 
upon the verdict the defendant appealed. 


Ernest R. Warren, John G. Carpenter and Ryburn & Hoey for 
plarntiff. 
J. Lawrence Jones and S.J. Durham for defendant. 


Broepen, J. What must a plaintiff prove, in order to make out a 
prima facie case, for personal injury inflicted by a truck? 

Our decisions are to the effect that a prima facie showing takes the 
case to the jury, and it 1s therefore a question for the jury to determine 
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whether or not the necessary facts have been established. This rule of 
law was tersely expressed in Speas v. Bank, 188 N. C., 524, as follows: 
“A prima facie case, or prima facie evidence, does not change the 
burden of proof. It only stands until its weight is met by evidence to 
the contrary. The opposing party, however, is not required as a matter 
of law to offer evidence in reply. He only takes the risk of an adverse 
verdict if he fail to do so. The case is carried to the jury on a prima 
facie showing, and it is for them to say whether or not the crucial and 
necessary facts have been established.” 

Our decisions are also to the effect that a plaintiff, in order to recover 
for personal injury inflicted by an automobile or truck, must offer evi- 
dence tending to prove the following: 

1. That the truck or automobile inflicting the injury was at the time 
operated in a negligent manner, or that the driver thereof was guilty 
of negligence which was the proximate cause of the injury. 

2. Where the driver or operator of the conveyance at the time of the 
injury was other than the owner, the plaintiff must offer evidence tend- 
ing to show the ownership of the vehicle if such owner is sought to be 
charged with the negligence of the driver or operator. 

3. That if the injury was caused by the negligence of an agent, evi- 
dence must be offered tending to establish the agency. 

4, That the agent or employee at the time of the injury, was acting 
within the scope of his employment as contemplated and defined by law. 
Grier v. Grier, 192 N. C., 760, 185 S. E., 852; Misenheimer v. Hayman, 
195 N. C., 613, 143 8. E., 1; Ferguson v. Spinning Co., 196 N. C., 614, 
146 8. E., 597; Wilkie v. Stancil, 196 N. C., 794, 146 S. E., 81; Martin 
v. Bus Line, ante, 720; Cotton v. Transportation Co., anie, 709. 

In the case at bar there was ample evidence of negligence and the de- 
fendant admitted ownership of the truck, and further admitted that the 
driver was a regular employee and had previously been the regular 
driver of the truck in the furtherance of the business of said defendant. 
However, the defendant offered strong evidence to the effect that at the 
time of the injury the driver was not engaged in its business, but had 
taken said truck, a substantial distance from the mill, at the dinner 
hour to visit his mother, and that this was done without the knowledge, 
consent or approval of the defendant and contrary to its express and re- 
peated instructions. This evidence was not contradicted, and upon such 
showing the defendant earnestly contends that the plaintiff ought not 
to recover, because there was no evidence tending to prove that the 
driver at the time of the injury was acting within the scope of his em- 
ployment and in furtherance of the master’s business. In other words, 
this phase of the case is reduced to a single proposition, to wit: “Must 
a plaintiff offer evidence that the driver of the truck was acting within 
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the scope of his employment, or may the jury infer such fact, when it 
is either admitted, or there is evidence tending to show, the ownership 
of the truck, and that the driver was in the regular employment of such 
owner as the habitual operator of said vehicle. 

This question has been the subject of extended debate by the courts 
of this country. There is a sharp division in the judicial reasoning upon 
the proposition and the result achieved by various courts are utterly 
divergent and irreconcilable, unless resort, perhaps, be made to micro- 
scopic distinctions. The general aspect of the question is stated in 
Huddy on Automobiles 7th edition, section 795, p. 873, as follows: “In 
a majority of the jurisdictions passing upon the question, it is held that 
evidence of defendant’s ownership of a motor vehicle, coupled with 
proof that the driver is in his regular employment or is a member of his 
family raises a presumption that at the time he is acting for the owner 
and within the scope of the owner’s business. . . . Ina minority of 
jurisdictions, however, 1t is held that such evidence does not present a 
prima facie case of lability, but that the plaintiff must show afhrma- 
tively that at the particular occasion under consideration the driver 
was acting for his master and within the scope of his master’s business.” 

The Supreme Judicial Court of Massachusetts has considered the 
question in various aspects. Upon the particular question involved, the 
Court came to this conclusion in Persino v. De Stefano, 1387 N. E., 664: 
“Tf the servant was not then engaged in the course of his employment, 
but was acting for a purpose of his own, the master would not be liable. 
If the defendant was the owner of the truck, and the driver was in his 
general employment, those facts would not be sufficient to show that he 
(the driver) was acting within the scope of his employment at the time 
of the accident.” Washburn v. Owens Co., 147 N. E., 546. The 
Supreme Court of Maryland in the case of Pollock v. Watts, 121 N. E., 
238, held that the presumption that the driver is agent of the owner 1s 
rebuttable, and if rebutted by uncontradicted testimony, then the case 
ought not to go to the jury. The Supreme Court of Michigan con- 
sidered the proposition in Union Trust Co. v. American Commercial 
Car Co., 189 N. W., 23. The Court, quoting with approval, said: “It is 
now quite generally held by the courts that a rebuttable or prima facie 
presumption has no weight as evidence. It serves to establish a prima 
facie case, but if challenged by rebutting evidence, the presumption 
cannot be weighed against the evidence. Supporting evidence must be 
introduced, and it then becomes a question of weighing the actual evi- 
dence introduced, without giving any evidential force to the presump- 
tion itself?’ Curry v. Kelley, 195 N. W., 617; Der O’Hannessian, v. 
Elliott, 185 N. E., 518. : 
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The Supreme Court of Pennsylvania adopts a contrary view. In 
Holzhevmer et ux. v. Int Bros., 105 Atlantic, 78, the Court declared: 
“There was evidence, however, that the truck bore the narme of defendant 
company. This was sufficient to establish, not only a prima facie case 
that the defendants were the owners of the truck, but also whether it was 
then in charge of their servant or employee. This was presumptive evi- 
dence, and, as has been frequently ruled, was quite sufficient to carry the 
case to the jury. As a presumption it was of course rebuttable, but this 
does not mean that it had any less presumptive force than it would have 
had had it rested on direct evidence,” ete. Again in Thatcher v. Pierce, 
125 Atlantic, 302, the same Court said: “Where a truck or car is used 
for business purposes and is identified as the property of the owner, a 
presumption arises that the truck was engaged in the master’s busi- 
ness.” The Pennsylvania Court makes a distinction between trucks and 
pleasure vehicles. This distinction was sharply drawn in the case of 
Laubach v. Colley, 129 Atlantic, 88. The Court said: “A distinction 
has been drawn between cars employed for business and pleasure pur- 
poses. In the case of the former, the operation is presumed to be in the 
master’s service, and the burden rests on him to show the contrary to be 
true.” Hartig v. American Ice Co., 187 Atlantic, 867. 

In North Carolina the decisions are not in full accord, but the gen- 
eral principle is that mere ownership plus negligence is not sufficient to 
constitute a prima facie case. Indeed, in Misenheimer v. Hayman, 195 
N. C., 618, 143 S. E., 1, this Court held that the plaintiff must show 
“that the driver of the truck was acting within the scope of his au- 
thority and in furtherance of his employer’s business.” The case, how- 
ever, does not undertake to decide how this must be shown. 

Summarizing the plaintiff’s evidence as disclosed in the present record, 
we have substantially the following fact situation: A truck, which is in 
itself, a business vehicle or devoted exclusively to business purposes, is 
found on the highway on a business day during business hours, operated 
by the regular employee of the defendant, and one whose regular busi- 
ness or employment was the duty of driving and operating said vehicle. 

We are of the opinion, and so hold, that these facts furnish a sound and 
reasonable basis for a jury to infer that the truck at the time was being 
operated in the furtherance of the master’s business. Therefore, it 
necessarily follows that the plaintiff by such showing, made out a prima 
facie case. It was the function of the jury to determine the weight and 
credibility of the evidence offered by the parties. 

No error. 
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STATE vy. STANCIL PHIFER, 
(Filed 20 November, 1929.) 


Criminal Law I e—In this case held: prosecution overstepped bounds in 
argument to jury and defendant is entitled to a new trial. 


Where in the prosecution for murder for the reckless driving of an au- 
tomobile the counsel for the private prosecution in his argument to the jury 
appeals for a conviction because others had been killed by drunken 
drivers on the same highway and no one had been punished for it, and 
upon objection by the defense on the ground that the argument was not 
sustained by the evidence, the trial court remarked that he could not regu- 
late argument of counsel unless beyond bounds, and instructed the counsel 
to continue: Held, the counsel for the prosecution went outside the record 
and overstepped the bounds, and the defendant is entitled to a new trial. 


AppraL by defendant from Stack, J., at May Term, 1929, of Mrcx- 
LENBURG. 

Criminal prosecution tried upon an indictment charging the defendant 
with the murder of Estelle Godfrey. 

On the night of 24 November, 1928, near Matthews, N. C., there was 
a collision between defendant’s automobile and another car in which the 
deceased was an occupant. The driver of each machine claimed that 
the other was responsible for the collision, and there is evidence that 
the defendant was drinking at the time. 

The attorney for the private prosecution, in his argument to the jury, 
used the following language: 

“Gentlemen of the jury, drunken men are driving their cars all over 
the highways of North Carolina, and are running over people and 
killing them, and have no regard for human life. I argue to you that 
drunken drivers on our highways must be stopped. I contend to you, 
gentlemen of the jury, that this man has operated his automobile in a 
drunken condition, and I appeal to you to put a stop to transporting 
whiskey when operating automobiles on the highways. Drunken drivers 
of automobiles have killed others on this same highway and have not 
been punished for it.” 

Counsel for the defendant immediately objected and asked that the 
jury be instructed not to consider the argument that others had been 
killed on this same highway by drunken drivers, as there was no evi- 
dence to support such an argument, but the court simply replied: “I 
cannot tell a lawyer what to say and what not to say, unless he goes 
beyond bounds. Proceed with the argument and argue the evidence in 
the case before the jury.” Exception by defendant. 

Verdict: Guilty of manslaughter. 
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Judgment: Imprisonment in the State’s prison for a term of not less 
than five nor more than seven years at hard labor. 
The defendant appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Jake F’, Newell and Stewart, MacRae & Bobbitt for defendant. 


Stacy, C. J., after stating the case: It is conceded by the Attorney- 
General that counsel for the private prosecution went outside the record 
and overstepped the bounds in appealing to the jury to convict the de- 
fendant because others had been killed by drunken drivers on this same 
highway and no one had been punished for it. S. v. Evans, 183 N. C., 
758, 111 S. E., 345. 

In Washington v. State, 87 Ga., 133, 138 S. E., 1381, the Supreme 
Court of Georgia held that, on the trial of an indictment for arson, it 
was error to allow the solicitor-general, over objection of defendant’s 
counsel, to state, in his concluding argument, that frequent burnings 
had occurred throughout the country, and to urge the jury, in conse- 
quence thereof, strictly to enforce the law in the case then on trial. 

To lke effect is the holding of the Supreme Court of Indiana in 
Ferguson v. State, 49 Ind., 33: “On the trial of an indictment for 
murder, 1t 1s error for counsel for the State, in argument to the jury, to 
comment on the frequent occurrence of murders in the community and 
for the formation of vigilance committees and mobs, and to state that 
the same are caused by laxity in the administration of the law, and that 
they should make an example of the defendant, and for the court, upon 
objection by the defendant to such language, to remark tc the jury that 
such matters are proper to be commented upon.” 

The State ought not to rely upon a sacrificial altar for the observance 
or enforcement of its laws. S. v. Green, ante, 624; 8S. v. Tucker, 
190 N. C., 708, 180 S. E., 720. And herein lies a distinction or bit of 
philosophy sometimes overlooked. Law observance and law enforcement 
are two different things. The one belongs to the kingdom of right living, 
the other to the field of retributive justice. Jt was said in Blackstone’s 
time, that, from a comprehensive viewpoint, human punishments are 
rather calculated to prevent future crimes, by amendment, disability or 
example, than to expiate past offenses, “They tend to the amendment of 
the offender, or to deprive him of the power to do future mischief, or 
to deter others by his example.” 8S. v. Swindell, 189 N. C., 151, 126 
S. E., 417. By amendment or disability, yes, for they come within the 
purview of law enforcement, but why by example? Does the deterrence 
theory belong exclusively to the law of crimes? Whose duty is it to 
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preach the gospel of fair dealing and to hold high the banner of right- 
eousness? Does not a punitory judgment which is in excess of amend- 
ment, disability or explation, and to the extent that it is rendered alone 
for example’s sake, or solely as a warning to others, partake of atone- 
ment for society’s neglect? Does nature exact such punishments for the 
violation of her laws? Is the good life no more than a refuge? But 
these are only meditative reflections, binding on no one, and of little 
value perhaps. 

The defendant is entitled to a new trial, and 1t 1s so ordered. 

New trial. 





i ee 


STATE OF NORTH CAROLINA on Retarion oF D. L. BOULDIN vy. 
W. A. DAVIS. 


(Filed 20 November, 1929.) 


1. Elections I a—lIt is not necessary that relator in action to try title 
to office be candidate for office contested. 

It is not required that a resident taxpayer and qualified voter of a 
municipality be a competitor of the present incumbent in an election to the 
municipal oftice in order for him to be a relator with the approval of the 
Attorney-General of the State in proceedings in the nature of quo war- 
ranto, €. S., 869, S70, S71. 


2. Same—Superior Court has original jurisdiction of action in nature of 
quo warranto to try title to office. 

The jurisdiction of the courts to entertain action in the nature of quo 
warranto existed at common law and does net exclusively rest by statute, 
and where a municipality is authorized by certain provisions in its 
charter to determine the result of an election held for the election of its 
own officers, recount of the votes, ete., it does not oust the jurisdiction of 
the Superior Court to entertain original jurisdiction of the proceedings in 
the nature of quo warranto to try the disputed title to the office of one of 
its officials. C. 8., 869. The provisions of the Federal and State Consti- 
tutions having reference respectively to the rights of Congress and the 
State Legislature to determine the rights of contestants to seats in the 
respective bodies have no application. 


3. Same—In this case held: charter of city did not prescribe that action to 
try title to office be first brought before commissioners. 

In this case Weld: that a provision in the charter of a municipal cor- 
poration giving to the city commissioners the authority and right to de- 
termine the question of a contested election of one of its officers did not 
attempt to deprive the Superior Court of its jurisdiction, or make it deriva- 
tive or subordinate to the action of the municipal authorities, but at most 
to provide a cumulative remedy. As to whether the Legislature may by 
statute deprive the courts of their original jurisdiction in proceedings in 
the nature of guo warranto to determine title to office, gu@re? 
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Aprrau by defendant from Shaw, J., 21 September, 1929. From 
Guitrorp. Affirmed. 

The relator alleges that he is a resident, taxpayer, and qualified voter 
in Ward No. 2, in the city of High Point; that the defendant 1s a resi- 
dent and citizen of High Point; that the Attorney-General has granted 
the relator leave to bring this action; that an election of councilmen was 
held in the city on 7 May, 1929, the two candidates in Ward No. 2 
being the defendant and T. C. Johnson; that although Johnson re 
celved a majority of the votes cast in the election, the registrar and 
judges of election declared the defendant elected to the office; and that 
the defendant has unlawfully assumed to qualify and has usurped the 
office and is unlawfully receiving the fees and emoluments. 

The defendant demurred ore tenus to the complaint on the following 
grounds: 1. The charter of the city (sec. 31, subsee. 5) is a public act 
and the courts must take judicial notice of its provisions, among which 
is this: “It (the city council) shall be the judge of the qualification and 
election of its members, and shall have authority to rezount the votes 
for any of its members and to correct the result which may have been 
declared in the event notice of a contest shall be duly given.” 2. The 
city council is a quasi-judicial body, having sole jurisdiction of this 
inquiry, or, In any event, primary jurisdiction, and that the Superior 
Court has no jurisdiction until the plaintiff has prosecuted his cause 
before the city council. 3. That the complaint fails to state a cause of 
action in that it does not allege that the plaintiff prosecuted his cause 
before the city council before instituting this action. 

The demurrer was overruled and the defendant excepted and ap- 
pealed. | 


King, Sapp & King, Shuping & Hampson and Hoyle & Harrison for 
plaintrff. 

I. J. Gold, Z. I. Walser, Clifford Frazier and Sidney 8S. Alderman 
for defendant. 


Avams, J. The relator does not allege that he is entitled to the office 
or to any of its emoluments; but this allegation is not essential to the 
maintenance of the action. A civil action in the nature of guo war- 
ranto may be brought by the Attorney-General in the name of the State 
upon his own information or upon the complaint of a private party. 
C.S., 869, 870. A relator need not be a contestant for the office, but he 
must be a citizen and taxpayer within the jurisdiction over which an 
incumbent of the contested office exercises the functions prescribed by 
law. Foard v. Hall, 111 N. C., 369; Hines v. Vann, 118 N. C., 3; 
Houghtalling v. Taylor, 122 N. C., 141; Jones v. Riggs, 154 N. C., 281; 
Midgett v. Gray, 158 N. C., 133. 


a 
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The charter of the city of High Point provides, not only that the city 
council shall be the judge of the qualification and election of its mem- 
bers, but that the charter shall be deemed a public act, judicial notice of 
which shall be taken in all courts without the necessity of pleading the 
act or reading it 1n evidence. 

This is a proceeding in the nature of quo warranto, instituted in the 
Superior Court without reference to the prosecution of any asserted 
remedy before the city council or any allegation of an application to 
the city council to adjudge the election. The appellant contends that 
by virtue of the charter the trial court was affected with judicial notice 
of these facts, and that the right of the-city council to judge of the 
election and qualification of its members excludes or ousts the jurisdic- 
tion of the Superior Court. 

On this point we are referred by the appellant to Britt v. Board of 
Canvassers, 172 N. C., 797, and to Alexander v. Pharr, 179 N. C., 699, 
in the first of which it was held that Article I, sec. 5, of the Constitu- 
tion of the United States withdraws from the courts and vests in 
Congress the power to judge of the election and qualification of its own 
members, and in the second of which it was held that similar power is 
conferred upon the General Assembly of North Carolina. Constitu- 
tion, Art. II, sec. 22. Just as Congress is one of the codrdinate 
branches of the Federal Government, the General Assembly is one of the 
coordinate branches of the State Government. The doctrine upon 
which rests the separation of executive, legislative and judicial powers 
is thus expressed in Kilbourn v. Thompson, 103 U. S., 168, 190, 26 Law 
Ed., 377, 387: “It is believed to be one of the chief merits of the Ameri- 
ean system of written constitutional law, that all the powers entrusted 
to governments, whether State or National, are divided into the three 
grand departments of the executive, the legislative, and the judicial. 
That the functions appropriate to each of these branches of government 
shall be vested in a separate body of public servants, and that the per- 
fection of the system requires that the lines which separate and divide 
these departments shall be broadly and clearly defined. It 1s also essen- 
tial to the successful working of this system, that the persons entrusted 
with power in any one of these branches shall not be permitted to 
encroach upon the powers confided to the others, but that each shall 
by the law of its creation be limited to the exereise of the powers ap- 
propriate to its own department and no other.” 

This doctrine has no application to the point in question. But the 
appellant contends that there is no common-law jurisdiction in any 
courts under the Code of Civil Procedure to try title to an office and 
that the existing remedy is purely statutory, guo warranto and infor- 
mation in the nature of quo warranto having been abolished. C. S., 
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S69. The writ of quo warranto was a common-law process. It was an 
original writ in the nature of a writ of right prosecuted at the suit 
of the king against one who usurped or claimed franchises or liberties to 
inquire of what right he claimed them. It fell into cisuse and was 
supplied or superseded by an information in the nature of quo warranto 
which in its origin was “a criminal method of prosecution, as well to 
punish the usurper by a fine for the usurpation of the franchise as to 
oust him, or seize it for the crown.” 38 Bl. 263. It wes subsequently 
applied to the purposes of trying the civil right, and was a “part of that 
mass of remedies for wrongs which was brought over to this country by 
the carly English settlers. 22 R. C. I, 656; 32 Cye., 1412; Ames v. 
Kansas, 111 U. S., 449, 461, 28 Law Ed., 482, 487; Brochs v. State, 51 
L. R. A. (N. S.), 1126; 8. vw. Hardie, 23 N. C., 42; Brown v. Turner, 
70 N.C., 98; S.v. Norman, 82 N. C., 687. 

There can be no doubt that the Superior Court has jurisdiction of 
actions to try the title to an office. 1 Rev. Sts., ch. 97; Rev. Code, ch. 
95; Battle’s Rev., 234; Code, sees. 603, 616; Revisal 1905, secs. 826, 
833; C. S., sec. 869, et seq. It was said in Saunders vw. Gatling, 81 
N. C., 298, that although the proceeding by information in the nature 
of quo warranto has been abolished, the remedy to be pursued when the 
controversy involves the validity of an election to public office is by 
a civil action in the nature of a writ of quo warranto—from which the 
conclusion may be drawn that the statutory change relates more directly 
to the form than to the substance of the action. It is not necessary to 
decide, and we express no opinion on the question, whether under our 
Constitution an amendment to the charter of a municipal corporation 
can deprive the Superior Court of its jurisdiction in actions of this 
character. Rhyne v. Lipscombe, 122 N. C., 650. In other jurisdictions 
there is an apparent conflict of authority. 20 C. J., 215, see. 273(2); 
9 R. CO. 1., 1160, see. 150; Love v. Cosgrarve, 26 LL, R. AL ON. S.) 
(Neb.), 207, and annotation. Many of the eases are eired in the well 
considered bricfs of counsel, but an effort to differentiate or to reconeile 
them would be a superserviccable task. We beheve the better rule to 
be the one given by two of the leading textwriters on Mun-cipal Corpora- 
tions. Dillon says: “It is not unusual for charters to contain pro- 
visions to the effect that the common council or governing body of the 
municipality ‘shall be the judge of the qualifications’ or ‘of the qualifiea- 
tions and election of its own members,’ and of those of the other officers 
of the corporation. What effect do such provisions have upon the juris- 
diction of the Superior Courts? The answer must devend upon the 
language in which these provisions are couched, viewed in the hght of 
the general laws of the State on the subjects of contested elections and 
quo warranto. The principle is, that the jurisdiction of the court 
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remains unless it appears with unequivocal certainty that the legislature 
intended to take it away. Language like that quoted above will not 
ordinarily have this effect, but will be construed to afford a cumulative 
or primary tribunal only, not an exclusive one.” The same principle 
is maintained by McQuillin: “Thus a charter provision that the council 
‘shall judge of the qualifications, election and return of the members 
thereof,’ it has been held, does not make the council the final judge, and, 
hence, the courts may determine the right to the office of councilman on 
an information in the nature of guo warranto. The jurisdiction of the 
court remains unless it clearly appears that the intention was to take it 
away.” 2 Municipal Corporations (2 ed.), sec. 491. We find in the 
charter no “clear intent” to deprive the Superior Court of its jurisdic- 
tion in the premises. Conceding, without deciding, the power of the 
Legislature to confer exclusive jurisdiction upon the city, we conclude 
that the amendment construed most favorably for the appellant 1s cumu- 
lative only, and that the Superior Court had jurisdiction to proceed to 
judgment. See S. v. Carter, 194 N. C., 293; Harkrader v. Lawrence, 
190 N. C., 441. We are likewise of opinion that the city council has no 
primary jurisdiction and that the jurisdiction of the Superior Court 
is not merely supervisory of matters growing out of the council’s de- 
parture from or transgression of the powers alleged to have been con- 
ferred. The original jurisdiction of the Superior Court has not been 
taken away, and its exercise cannot be subordinated to the action of the 
eity council. The judgment overruling the demurrer is 
Affirmed. 





TALLASSEE POWER COMPANY vy. MARY B. PEACOCK er AL. 
(Filed 20 November, 1929.) 


1. Appeal and Error A c—Upon overruling demurrer appeal lies exclu- 
sively to Supreme Court. 

Where a demurrer to a complaint in a civil suit on the ground of its 
insufficiency to state a eause of action has been overruled, the pro- 
cedure for the defendant is to except and duly appeal to the Supreme 
Court, and where he has appealed, but has failed to prosecute it, he may 
not plead and again demur before another judge of the Superior Court 
at a subsequent term of court, the action of the former judge in refusing 
the motion being conclusive. C. 8., 601. 


2. Pleadings D d—Upon overruling of demurrer defendant cannot demur 
again before another judge of Superior Court. 


Demurring ore tenus to the sufficiency of the complaint to state a cause 
of action after a former judge has refused the motion is in effect appealing 
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from one Superior Court judge to another upon matters of law or legal 
inference which is the sole province of the Supreme Court under the pro- 
visions of our State Constitution, Art. IV, sec. 8. 


3. Same—Demurrer on ground that cause of action is not stated may be 
made at any time. 


Demurrer to the sufficiency of the complaint to state a cause of action 
may be made at any time, though answer has been filed. in the Superior 
Court or in the Supreme Court, or the Supreme Court on appeal may take 
cognizance thereof ex mero motu. C. S., 518. 


ApPEAL by plaintiff from Moore, J., at July Term, 1929, of Davinson. 
Reversed. 

Action for the specific performance of a contract to convey land. 

From judgment sustaining defendant’s demurrer ore fenus to the 
complaint, and dismissing the action, plaintiff appealed to the Supreme 
Court. 


Raper & Raper and R. L. Smith & Sons for plaintiff. 
Spruill & Olive for defendants. 


Connor, J. This action was begun in the Superior Court of Davidson 
County on 8 December, 1927. On 9 December, 1927, plaintiff filed its 
duly verified complaint. On 4 January, 1928, defendants demurred in 
writing to the complaint on the ground that the facts stated therein are 
not sufficient to constitute a cause of action. This demurrer was over- 
ruled by Stack, J., at May Term, 1928, and defendants were allowed 
sixty days within which to answer the complaint. Defendants excepted 
to the order overruling the demurrer and gave notice of their appeal to 
the Supreme Court. The appeal was not perfected. The order of 
Judge Stack has not been reversed on appeal by this Court and 1s, there- 
fore, conclusive in the Superior Court of the question presented by the 
demurrer, in writing, to wit: Whether the facts stated in the complaint 
are sufficient to constitute a cause of action upon which plaintiff is 
entitled to the relief prayed for. C.S., 601. 

On 9 June, 1928, defendants filed an answer to the complaint in which 
they denied the material allegations thereof. On 18 March, 1929, by 
leave of court obtained at February Term, 1929, defendants filed an 
amended answer, in which after again denying the material allegations 
of the complaint, they alleged matters in further defense of plaintiff’s 
recovery in this action. Plaintiff filed a reply to the amended answer, in 
which it denied the allegations of the answer. 

The action came on for trial on the issues raised by the pleadings at 
July Term, 1929, before Afoore, J., and a jury. After the jury had been 
empaneled and after the pleadings had been read, defendants demurred 
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ore tenus to the complaint, and moved that the action be dismissed, on 
the ground that the facts stated in the complaint are not sufficient to con- 
stitute a cause of action. The demurrer ore tenus was sustained and the 
motion that the action be dismissed was allowed. Plaintiff excepted to 
the judgment, sustaining the demurrer ore tenus, and dismissing the 
action, and appealed to this Court, contending that there was error in 
the judgment. 

Ordimarily, an objection that the complaint filed in a civil action does 
not state a cause of action may be taken advantage of at any time. The 
objection may be made in writing before answer filed, or it may be made 
orally after answer filed. The right to demur to the complaint on that 
ground, or on the ground that it appears upon the face of the complaint 
that the court 1s without jurisdiction of the cause of action alleged in the 
complaint, is not waived by the filing of an answer. C. S., 518. In 
elther case, notwithstanding answer filed, the defendant may demur ore 
tenus in the Superior or in the Supreme Court. The Supreme Court of 
its own motion may take notice of the insufficiency of the complaint, or 
of the lack of jurisdiction, and dismiss the action upon either ground. 
Lassiter v. Adams, 196 N. C., 711, 146 S. E., 808; McDonald v. Mac- 
Arthur, 154 N. C., 122, 69 S. E., 684; Garrison v. Williams, 150 N. C., 
674, 64S. E., 783. 

Where, however, as in the instant case, before answer filed defendant 
demurred in writing to the complaint on the ground that the facts stated 
therein are not sufficient to constitute a cause of action and the demurrer 
on this ground is heard by a judge of the Superior Court, and not sus- 
tained by him, and thereafter the defendant filed an answer to the com- 
plaint, the defendant may not present the same question for decision to 
another judge of the Superior Court, presiding at a subsequent term of 
the court, by a demurrer ore tenus. The order of the judge overruling 
the written demurrer is appealable. Shelby v. R. R., 147 N. C., 537, 
61 8. E., 377. The appeal therefrom must, however, be taken to the 
Supreme Court which alone has jurisdiction to review the decision of 
the judge of the Superior Court. Dockery v. Fairbanks, 172 N. C., 
529,908. E., 501. It is well settled that “no appeal lies from one Supe- 
rior Court judge to another.” May v. Lumber Co., 119 N. C., 96, 25 
S. E., 721. It was error for Judge Moore, presiding at a subsequent 
term of the court to hear and determine defendants’ demurrer ore tenus, 
where the same question thereby presented had been decided by Judge 
Stack at a former term of the court. Defendants’ demurrer ore tenus 
in this case was in effect an appeal from Judge Stack to Judge Moore, 
both of whom are judges of the Superior Court. The latter was without 
power to review the decision of the former. The power to review the 
decision of a judge of the Superior Court, upon a matter of Jaw or legal 
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inference, on appeal, is vested by the Constitution of this State exclu- 
sively in the Supreme Court. Const. of N. C., Art. LV, sec. 8. 

Upon consideration of the allegations of the complaint, we are of 
opinion that the facts alleged therein are sufficient to constitute a cause 
of action, and that in any event it was error to sustain the demurrer 
ore tenus and to dismiss the action. The judgment is 

Reversed. 





R. B. BROWN, Trapine AS SALEM STEEL COMPANY, v. MRS. MINNIE 
K. BROADHURST anv A. F. NANCE, 


(Filed 20 November, 1929.) 


1. Jury C a—In this case held: defendant had preserved right to trial by 
jury and refusal of jury trial was reversible error. 

In an action to enforce a lien for material furnished the contractor and 
used in the construction of the owner’s building when the defendant 
owner excepts to the order of reference and preserves her right to trial by 
jury throughout, and tenders exceptions to the referee’s findings with 
demand in apt time for a trial of the facts by jury: Held, error for the 
trial court to confirm the referee's report and deny defendant's right to a 
trial by jury. 

2. Contracts F c—Instruction in effect placing burden of proving breach 
of contract on both parties is reversible error. 

Where in the action by a material furnisher to enforce a statutory lien 
against the owner of a building the question is involved as to whether 
the defendant had breached her contract with her contractor, the submis- 
sion of two issues to the jury, one as to the owner's breach and the other 
as to the contractor's breach of the same contract, under instructions 
placing the burden of proving one of these issues on the defendant and 
the other on the plaintiff, is reversible error, the effect being to put the 
issue as to defendant’s breach wpon both parties at the sarne time. As to 
the question of waiver of the defendant's breach qu@re? but not decided. 


AppEAL by defendant, Mrs. Minnie K. Broadhurst, from Shaw and 
Moore, JJ., at April and August Terms, 1929. From Gurirorp. 

Civil action to recover for materials furnished by plaintiff and used 
by A. F. Nance, contractor, in the construction of a building for Mrs. 
Minnie K. Broadhurst, owner, on a lot in the city of High Point, and to 
enforce a lien upon said property. 

Upon denial of liability, and issues joined, the jury, at the April 
Term, 1929, Superior Court of Guilford County, Hon. Thomas J. Shaw, 
judge presiding, returned the following verdict: 

“1. Did the plaintiff give to the defendant, Minnie K. Broadhurst, 
owner of the lands described in the complaint, notice of his alleged 
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claim against the defendant, A. F. Nance, contractor, as alleged in the 
complaint and as prescribed by statute? Answer: Yes. 

2. If so, did the defendant make payment to the contractor after re- 
ceiving said notice, and if so, in what amount? Answer: $1,147.60. 

3. Did the defendant, Nance, breach the contract, as alleged in the 
pleadings? Answer: No. 

344. If so, what amount, if any, did Mrs. Broadhurst expend to com- 
plete the said building in accordance with the contract with the defend- 
ant, Nance? Answer: ........... ; 

4. Did the defendant, Mrs. Broadhurst, breach the contract, as alleged 
in the pleadings? Answer: Yes. 

5. What. amount, if any, is the defendant, Nance, indebted to the 
plaintiff? Answer: $1,208, with interest from 28 February, 1928.” 

The answer of the jury to the second issue was set aside, and a refer- 
ence ordered to state an account between the owner and the contractor. 
The owner objected and demanded a jury trial as to said accounting, and 
at the same time preserved her exceptions to the validity of the trial on 
the other issues, upon which judgment was entered in favor of the 
plaintiff. 

Upon exceptions duly filed to the report of the referee, issues tendered, 
and a jury trial again demanded, the matter came on for hearing before 
Hon. Walter E. Moore, judge presiding, at the August Term, 1929, 
Superior Court of Guilford County. The request for a jury trial was 
denied, all exceptions to the report of the referee were overruled, and 
from the judgment confirming said report, as well as from the judgment 
entered at the April’ Term, the defendant, Mrs. Minnie K. Broadhurst, 
appeals, assigning errors. 


Archie Elledge and Frazier & Frazier for plaintiff. 
D. H. Parsons for defendant Broadhurst. 


Stacy, C. J., after stating the case: We think it was error for the 
trial court to confirm the report of the referee at the August Term, 
without first submitting an appropriate issue to the jury, as the defend- 
ant had duly preserved her right to have the controverted matter de- 
termined in this way. The appealing defendant objected and excepted to 
the order of reference at the time it was made, and, on the coming in of 
the report, she filed exceptions thereto in apt time, properly tendered an 
appropriate issue and demanded a jury trial on the issue tendered and 
raised by the pleadings. This preserved her right to have the matter sub- 
mitted to a jury. Jenkins v. Parker, 192 N. C., 188, 1384 S. E., 419; 
Baker v. Edwards, 176 N. C., 229, 97 8. E., 16; Driller Co. v. Worth, 
117 N. C., 515, 23 S. E., 427, 
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We are also of opinion that error was committed on the trial at the 
April Term. The third and fourth issues, above set out, refer to the 
same contract—the building contract between the owner and the con- 
tractor. The burden of proof with respect to the third issue was placed 
upon the defendant, Mrs. Broadhurst, while the plaintiff was given the 
laboring oar on the fourth issue. Thus, it would seem that the burden 
of proof, with respect to the alleged breach of the building contract, was 
put upon both parties at the same time. This was error. Power Co. v. 
Taylor, 194 N. C., 231, 139 S. E., 381; Speas v. Bank, 188 N. C., 524, 
1258. E., 398. 

Furthermore, 1t may be doubted as to whether the record contains evi- 
dence sufficient to support a finding that the contract was breached by 
Mrs. Broadhurst. True, she stopped the laborers and declined to pay a 
bill of $98 on the morning of 11 February, 1928, but this was adjusted 
later in the day through the efforts of the bondsman, with the under- 
standing that the work would continue, and on the following Monday a 
check for $220 was given to the contractor to cover a draft for materials. 
As to whether this amounted to a waiver of any prior deviation from the 
contract, does not seem to have been submitted to the jury, and we are 
content to place our present decision on the error in the charge relative 
to the burden of proof. 

New trial. 





O. W. HOLMICS v. CITY OF FAYETTEVILLE. 
(Filed 20 November, 1929.) 


1. Municipal Corporations B a—General powers of municipal corpora- 
tions, 


The powers of a municipal corporation are those granted in express 
words or necessarily implied thereby, incident or essential to the de- 
clared objects and purposes of the corporation as ascertained from the 
interpretation of its charter, and special and general statutes and the 
organie law. 


2. Municipal Corporation B d—In this case held: city had authority to 
furnish electric current to those within three mile zone. 

Where a city has its own poles and electric wires for the supplying of 
electric current supplied under contract with a private corporation to sup- 
ply it. with the statutory authority to furnish for profit individuals, cor- 
porations, ete., Within the limits of the city and a territory extending three 
miles in all directions therefrom, it is not inhibited by the State or 
Koederal Constitutions from supplying such current to another corporation 
for the purpose of furnishing electricity to consumers within the city 
limits of its extended territory when such service does not affect the 
service rendered in this respect to its own citizens, and tends to diminish 
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and not to increase the rate of taxation of its citizens, and this is not 
objectionable on the ground that it does not contribute to the fulfillment 
of its municipal functions as an agency of the State Government for local 
purposes. 


3. Same—Legislature may grant city power to sell electricity within 
three mile zone. 

A municipality has the power to purchase electricity for its own use 
and the use of its citizens, and where it is authorized by general and 
special statutes to purchase current from a power company and to resell 
and distribute it at a profit to its citizens and to those within a three- 
mile zone therefrom, the grant of power to do so is effective in Jaw under 
the authority of the Legislature to grant municipal corporations any 
pewers which promote the welfare of the public and the communities in 
which they are established unless prohibited by the organic law, Article 
VIII, section 4; C. S., 2807, 2808, as amended; Private Laws 1929, ch. 190. 


4, Taxation A a—Where expansion of city’s power lines is to be paid for 
out of profits therefrom submission to voters is unnecessary. 

Where an incorporated city under authority of statute furnishes through 
its own transmission lines electricity for its citizens for hire within a cir- 
cumscribed territory adjoining its limits, and the expenses incident thereto 
are paid out of its surplus profits, the proposition is not one that requires 
the approval of the voters as it does not fall within the provisions of our 
State Constitution, Art. VII, sec. 7, nor is it in violation of the Fourteenth 
Amendment to the Federal Constitution. 


5. Statutes A e—Where authority is given city by special and general 
statute Art. VIII, sec. 1 does not apply. 


The provisions of Article VIII, section 1, of our State Constitution, pro- 
hibiting the Legislature from creating a corporation or extending, alter- 
ing or amending its charter by special act has been held to apply only to 
private or business corporations; and where the Legislature by special act 
amending the charter of a city authorizes it to purchase electricity and 
resell it to its inhabitants and those within a three-mile zone of the city, 
the power to sell to such individuals and corporations does not detract 
from the public service or destroy the pub-ie character of the municipality, 
and where the same power is given the city by general statute also, the 
exercise of the power thus conferred will not be enjoined. 


Tus was a motion to continue to the hearing an order restraining the 
defendant from paying out any of its funds for the purpose of erecting 
and maintaining an electric transmission line beyond its corporate 
limits and furnishing an electric current to persons, firms and corpora- 
tions outside the corporate limits, heard by Cranmer, J., at Chambers, 
on 26 March, 1929. The temporary restraining order was dissolved and 
the plaintiff excepted and appealed upon error assigned. 

In 1905 the General Assembly amended the charter of the defendant 
by creating a “Public Works Commission,” to consist of three members, 
who should have charge, control, supervision, and management of all 
the defendant’s public utilities, including waterworks, sewerage, electric 
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hight plant, ecte., and who should have power and authority to make 
necessary contracts for the construction, repair, alteration, enlargement, 
and proper management of any of said public utilities, and to fix rates 
for their use. Private Laws, 1905, ch. 311. In 1925 this act and other 
acts were amended and the corporate powers of the defendant were en- 
larged. Private Laws 1925, ch. 28. By these amendments the defendant 
was authorized and empowered to purchase, conduct, own, lease, and 
acquire utilities and to provide for all things in the nature of public 
works, and to acquire, establish, and operate waterworks, clectric light- 
ing systems, ete. Section 3 of Article 2, says that ell ordinances 
enacted in the exere‘se of the police power for sanitary purposes or the 
protection of the defendant’s property shall, unless otherwise provided 
by the aldermen, apply with equal force to the territory outside the city 
limits within one mile in all directions from the corpora:e boundaries. 
Article 3 provides for acquiring by purchase or condemnation rights 
of way, easements, and privileges for water, sewer, and electric light 
systems elther within or outside the city, and section 7 of Article 7, 
for the supervision of electric light, water, and sewerage plants. On 
16 March, 1929, section 3, Article 2, of the act of 1925, supra, was 
amended by adding thereto the following: “Sec. 4. That said city of 
Fayetteville be, and it is hereby authorized and empowerec. in its discre- 
tion, to extend, construct, maintain, and operate its water, sewerage, 
and electric light lines and systems for a distance of not exceeding three 
miles in all directions beyond the corporate limits of said city as the 
same now exist or may hereafter be established; and to make reasonable 
charges for the use of such utilities.” All laws in conflict with the act 
were repealed. Private Laws 1929, ch. 190. 

“The city may own and maintain its own light and waterworks system 
to furnish water for fire and other purposes, and light to the city and 
its citizens,” ete. C. S., 2807. This statute was amended in 1929 by 
inserting after the word “citizen” the following: “And to any person, 
firm, or corporation desiring the same outside the corporate limits, 
where the service is available.” Public Laws 1929, ch. 235. This act 
amends C. 8., 2808, by adding the following: “Provided, irowever, that 
for service supplied outside the corporate limits of the city, the govern- 
ing body, board, or body having such waterworks or lighting system in 
charge, may fix a different rate from that charged within the corporate 
limits, with the same exemption from liability by the city or town as is 
contained in section two thousand eight hundred seven.” 


Brooks, Parker, Smith & Wharton and C. Murchison Watker for 
plaintiff. 

Robinson, Downing & Downing and Nimocks & Nimocks for de- 
fendant. 
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Apams, J. The defendant has no plant of its own for producing and 
furnishing clectricity as a public utility, but it owns and maintains a 
system of poles, wires, and appliances for transmitting and delivering 
electricity to persons, firms, and corporations within the city. Some 
years ago it made a contract with the Carolina Power and Light Com- 
pany, which is now in effect, for the purchase of an electric current for 
the use of the city and for resale or redistribution within the corporate 
limits and within adjacent territory distant not more than three miles 
from the corporate boundaries. The contract is to continue ten years 
from 10 September, 1924. The company is to supply all the electric 
power requirements of the city not to exceed certain electrical horse- 
power. The city shall not sell or permit others to use power supplied 
under the contract except when expressly provided for in the rate classi- 
fication under which the service is furnished, and the company shall 
have the right to serve only such power customers within the area as 
shall require an installation aggregating not less than twenty-five horse- 
power. 

After the creation of the Public Works Commission, the eity ex- 
tended its light and water systems beyond the corporate limits, thereby 
supplying a Normal School, a Women’s Home, and various individuals 
outside the city with light and water, and at the commencement of this 
action was engaged in constructing lines for selling electricity to per- 
sons and corporations outside the city limits, but within the three-mile 
zone. It intends, unless restrained, to complete this work. For more 
than ten years it has owned and operated transmission lines beyond the 
corporate boundaries, by which, it is alleged, electricity has been sold 
and is now sold to nonresidents at a profit. 

Some time ago the plaintiff put up poles and lines outside and within 
less than three miles of the city boundaries, and the city furnished 
meters and electricity to persons using these lines under an agreement 
with the plaintiff; and it is now the purpose of the city to abide by its 
agreement 1f the plaintiff’s lines are maintained in such way as to enable 
the defendant to provide reasonable service to its customers. 

The plaintiff recently conveyed his transmission lines to the Holmes 
Electric Company, Ine., and this company soon after the conveyance 
applied to the Carolina Power and Light Company for the purchase of 
an electric current for resale or redistribution to persons and corpora- 
tions within and beyond the three-mile limit. The plaintiff’s applica- 
tion was rejected by the Power and Light Company and its subsequent 
effort to secure from the Superior Court a writ of mandamus to compel 
an acceptance of its application was denied. Holmes Electric Co., Inc., 
v. Carolina Power and Light Co., post, T66. 
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The relief sought by plaintiff in this action is a perpet.al injunction 
to restrain the defendant from using its funds to erect and main- 
tain a line for transmitting an electric current to persons, firms, or cor- 
porations outside the boundaries of the city. In dissolving the restrain- 
ing order the judge determined the action upon its merits and rendered 
a final judgment. Lutterloh v. Fayetteville, 149 N. C., 65. This judg- 
ment the plaintiff assails on the ground that the defendant has no 
legal right to engage in a private enterprise beyond its corporate limits 
and because the act of 1929 purporting to grant the power was enacted 
in violation of the State and Federal Constitutions. 

The plaintiff specifically rests his right to relief on twe propositions, 
the first of which 1s this: A municipality which is not engaged in the 
manufacture of electricity, but is supplied an electric current from an 
electric power company, cannot engage in the business of selling such 
electric current to inhabitants outside the boundaries, where its activi- 
ties outside its corporate limits in no way contribute to a fulfilment of 
its municipal functions or duties to the citizens within ics boundaries. 

The powers of a municipal corporation are those granted in express 
words, those necessarily or fairly implied in, or incident to, the powers 
expressly granted, and those essential to the declared objects and pur- 
poses of the corporation. 1 Dillon (5 ed.), sec. 237. The sources of its 
powers are its charter, special acts, general statutes, and the organic 
law. 1 MeQuillin (2 ed.), 363. 

The dual capacity or twofold character possessed by municipal cor- 
porations is governmental, public, or political, and proprietary, private, 
or guasi-private. In its governmental capacity a city or town acts as 
an agency of the State for the better government of those who reside 
within the corporate limits, and in its private or quasi-private capacity 
it exercises powers and privileges for its own benefit. Scales v. Winston- 
Salem, 189 N. C., 469. “In its proprietary or private character the 
theory is that the powers are supposed not to be conferred, primarily or 
chiefly, from considerations connected with the government of the State 
at large, but for the private advantage of the compact community which 
is incorporated as a distinct legal personality or corporate individual; 
and as to such powers, and to the property acquired thereunder, and 
contracts made with reference thereto, the corporation is to be regarded 
quoad hoc as a private corporation, or at least not public in the sense 
that the power of the Legislature over it or the rights represented by it, 
are omnipotent.” 1 Dillon (5 ed.), sec. 109, quoted in Asbury v. Albe- 
marle, 162 N. C., 247, 253. 

The general rule is that a municipal corporation has no extra-terri- 
torial powers; but the rule is not without exceptions. The Legislature 
has undoubted authority to confer upon cities and towns jurisdiction for 
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sanitary and police purposes in territory contiguous to the corporation. 
S. v. Rice, 158 N. C., 635; C. P. d P. Co. v. Chicago, 88 il. 221. Ifa 
municipality owns and operates a water or lighting plant and has an 
excess of water or electricity beyond the requirements of the public, 
which is available for disposal, it may make a sale of such excess to out- 
side consumers as an incident to the proper exercise of its legitimate 
powers. 3 Dillon (5 ed.), sec. 1300; Dyer v. City of New Port (Ky.), 
94S. W., 25; Muir v. Murray City (Utah), 186 Pac., 433; Srbley v. 
Electric Co. (Iowa), 187 N. W., 560. The excess may be sold although 
the city, instead of owning the plant, gets its supply by contract. River- 
side Ry. Co. v. Riverside, 118 Fed., 736. 

In the case before us the record does not disclose the exercise of the 
police power or the sale of a surplus current. The direct question is 
whether the defendant is authorized to sell electricity to persons and 
corporations outside its limits when the electric current is furnished by 
the Power and Light Company in pursuance of the contract between 
these parties. 

We think there can be no question as to the defendant’s right to pur- 
chase electricity for its own use and for the use of its inhabitants. 
Private Laws 1925, ch. 28, Art. 2, see. 1; Pond on Publie Utilities, 
sec, 54. It is equally clear that without legislative authority the de- 
fendant would not be permitted to extend its lines beyond the corporate 
limits for the purpose of selling electricity to nonresidents of the city. 
City of Paris v. Sturgeon, 110 8. W. (Tex.), 459; City of Sweetwater v. 
Hamner, 259 8. W. (Tex.), 191; Mayor, etc., v. Dunlap, 94 8S. E. (Ga.), 
247; Mulville v. San Diego, 192 Pac. (Cal.), 702. This situation pre- 
sents the two questions whether such legislative authority has been 
granted and if it has whether the grant is effective in law. The answer 
to the first is not in doubt. The recent amendment to the defendant’s 
charter provides: “Sec. 4. That said city of Fayetteville be, and it is 
hereby authorized and empowered, in its discretion, to extend, construct, 
maintain and operate its water, sewerage, and electric hght lines and 
systems for a distance of not exceeding three miles in all directions 
beyond the corporate limits of said city as the same now exist or may 
hereafter be established; and to make reasonable charges for the use of 
such utilities.” Private Laws 1929, ch. 190. At the same session of the 
General Assembly, C. S., 2807, was amended by authorizing a city to 
furnish water and lights, not only to its citizens, but “to any person, 
firm or corporation desiring the same outside the corporate limits where 
the service is available.” Public Laws 1929, ch. 285. Section 2 of this 
chapter adds to C. 8., 2808, the following: “Provided, however, that for 
service supplied outside the corporate limits of the city, the governing 


746 IN THE SUPREME COURT. [197 
HOLMES U0. FAYETTEVILLE. 


body, board or body having such waterworks or lighting system in 
charge, may fix a different rate from that charged within the corporate 
limits, with the same exemption from lability by the city or town as 1s 
contained in section two thousand eight hundred and seven.” 

Now, as to the second question. The Constitution requires the Legis- 
lature to provide by general laws for the organization of cities, towns, 
and incorporated villages. Art. VIII, sec. 4. In Perry v. Commis- 
stoners, 148 N. C., 521, it is suggested that by inadvertence this section 
was given an improper placing in Article VIII instead of Article VII, 
but without regard to its place in the Constitution the section contains, 
not only a grant of power to the Legislature, but the imposition of a 
duty to provide by general laws for the organization of municipal cor- 
porations. It has often been said that such corporations are mere in- 
strumentalities of the State for the more convenient administration of 
local government. They are creatures of the Legislature, public in 
their nature, subject to its control, and have only such powers as it may 
confer. These powers may be changed, modified, diminished, or en- 
larged, and, subject to constitutional limitations, conferred at the legis- 
lative will. There is no contract between the State and the public that 
a municipal charter shall not at all times be subject to the direction 
and control of the body by which it is granted. Wood v. Oxford, 97 
N. C., 228; Lilly v. Taylor, 88 N. C., 490; Wharton v. Greensboro, 146 
N. C., 356; Lutterloh v. Fayetteville, supra; Cabe v. Board of Alder- 
men, 185 N. C., 158; Alartin v. Greensboro, 193 N. C., 573. 

The Constitution prohibits a city from contracting any debt, pledging 
its faith, loaning its credit, or levying any tax, except for necessary 
expenses, unless by the vote of a majority of the qualified voters. 
Article VII, section 7. The voters have not given their approval to the 
proposed enterprise; but the city does not purpose to disregard either 
of these constitutional inhibitions. It intends to use only such available 
funds as it has, and such as it will receive as the profits of the business. 
This course was pursued in the erection of a building :n the city of 
Durham and was approved by this Court; but the auditorium was in 
the city and was intended for a public purpose. Adams v. Durham, 189 
N. C., 232. In Briggs v. City of Raleigh, 195 N. C., 228, it was held 
that a State fair is a public undertaking and that a donation out of the 
funds of the city, approved by a majority of the qualified voters, could 
lawfully be made for retaining the fair outside the corporate limits, but 
within the vicinity of the city. 

Neither of these cases is decisive of the present appeal. The defend- 
ant contends that as the Constitution confers upon the General Assembly 
power to provide by general laws for the organization of cities, towns, 
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and villages, the legislative branch of the government may grant munici- 
pal corporations any powers which promote the welfare of the public 
and the communities in which they are established, unless prohibited by 
the organic law. The controlling principle is that the exercise of powers 
for the private advantage of a city is subject to the same rules that 
govern individuals and private corporations, and that the courts will not 
interfere with the power to contract, especially when expressly conferred, 
unless it contravenes some fundamental principle or conflicts in some 
way with the organic law. 48 C. J., 235, sec. 283; Henderson v. Young, 
83 S. W. (Ky.), 5838; Coldwater v. Tucker, 24 A. R. (Mich.), 601, 
Pittsburgh v. Bruce, 27 At. (Penn.), 854. The contract between the de- 
fendant and the Power and Light Company, is hmited in point of dura- 
tion; and under its terms light can be furnished only by the defendant to 
those within the three-mile zone. 

The appellant’s second proposition is this: The Legislature of North 
Carolina cannot, by special act, constitutionally confer upon the city of 
Fayetteville the power to extend its electric power lines beyond its cor- 
porate limits and to furnish electricity to inhabitants beyond the terri- 
tory embraced in these boundaries, 

It is contended that the act amending the charter of the defendant is 
in violation of Article VILI, section 1, of the Constitution: “No corpora- 
tion shall be created nor shall its charter be extended, altered, or amended 
by special act, except corporations for charitable, educational, penal, or 
reformatory purposes that are to be and remain under the patronage 
and control of the State; but the General Assembly shall provide by 
general laws for the chartering and organization of all corporations and 
for amending, extending, and forfeiture of all charters, except those 
above permitted by special act. All such general laws and special acts 
may be altered from time to time or repealed, and the General Assembly 
may at any time by special act repeal the charter of any corporation.” 

It has been held that this section applies only to private or business 
corporations and not to those of a public or quasi-public nature, such as 
cities, towns, and counties. Kornegay v. Goldsboro, 180 N. C., 441. A 
municipality furnishing water or light renders service for a public pur- 
pose, and the fact that the water or service is furnished for individual 
consumption or the use of the inhabitants does not detract from the 
public service. Private purposes may be served incidentally, but this 
does not destroy the public character of the corporation or municipality. 
3 Dillon (5 ed.), see. 1800. Even if the amendment be construed as a 
private act.the appellant’s objection would not be fatal to the defendant’s 
position for the reason that the Legislature has enacted general statutes, 
applicable to all cities and towns, which in effect confer the same powers 
given by the amendment to the charter. 
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In our opinion neither the amendment to the charter cf the city nor 
the statutes amending the general laws to which we have referred are in 
conflict with the Fourteenth Amendment of the Federal Constitution, 
upon the facts appearing in the record, in that, by means of levying a 
tax, the taxpayer’s money and property will be taken from him and 
applied to purposes outside the city limits. The theory on which the 
defendant’s action is based is not that of taxing the inhabitants of the 
elty for extra-territorial purposes, but the maintenance of its lines 
beyond the corporate limits out of the profits arising from the business 
within the three-mile limit. If the defendant should attempt to pledge 
the faith of the city or to contract a debt or to levy a tax for an enter- 
prise conducted within the designated territory, the taxpayer would 
have ample remedy; but so long as the defendant’s action is not in 
breach of any constitutional provision we do not perceive why it may 
not be justified by legislative sanction. The judgment is 


Affirmed. 





CITY OF GREENSBORO y. J. C. BISHOP et an. 
(Filed 20 November, 1929.) 


1. Eminent Domain C d—On appeal it must be shown that levy of assess- 
ments was fraudulent, arbitrary or confiscatory. 


Where assessments for special benefits against property abutting a 
street sought to be improved have been levied by the commissioners and 
regularly confirmed by the municipal governing body in accordance with 
statutory provisions, the action of the commissioners is ordinarily conclu- 
sive, and the owner of the property so assessed is not entitled to have 
an issue submitted to a jury to fix the amount of such assessment to be 
charged against his property in the absence of an allegation of bad faith, 
or arbitrary conduct, or abuse of discretion, or wilful misconduct on the 
part of the governing body, or gross injustice, or that the assessments were 
confiscatory, and his appeal without such allegations or evidence support- 
ing them will be dismissed. 


2. Eminent Domain C b—Cross-examination of assessor as to amount 
allowed other adjacent owners held competent. 


Where on appeal from the levy of assessments for street improvements 
involving also the issue of compensation for land taken in condemnation 
proceedings, it is competent for the owner of the land, for the purpose of 
impeachment, to cross-examine the city’s witness, an appraiser in the 
proceedings, as to the amount allowed other adjacent owners in the same 
proceedings when a sufficient similarity as to the comparative value of the 
lands taken is shown, 
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Apprat by city of Greensboro, plaintiff, petitioner, and J. C. Bishop, 
defendant, respondent, from Shaw, J., April Term, 1929, of Guitrorp. 
Both appeals affirmed. 


Robert Moseley and Andrew Joyner, Jr., for plaintiff, petitioner. 
A. O. Davis and Frazier & Frazier for defendant, respondent. 


Crarxson, J. This was a special proceeding brought by the city of 
Greensboro, plaintiff, petitioner, against J. C. Bishop, defendant, 
respondent, and others, to condemn certain land and create a special 
assessment district area to pay the cost of improvement on Bishop 
Street in the corporate limits of the city of Greensboro. Bishop Street 
extends one city block eastwardly from Elm Street to Church Street, 
and is one city block north from O. Henry Hotel. Bishop Street, at the 
time of filing the petition by interested property owners to improve 
same, was 18 feet wide between curbs, with sidewalks six feet wide on 
either side of the street. The petition provided that Bishop Street be 
widened to 34 feet between curbs with sidewalks 8 feet wide on either 
side of the street. The entire width of Bishop Street to be increased 
from 30 to 50 fect. To do this, it was necessary to widen Bishop Street: 
(1) to condemn certain lands of the defendant, respondent, J. C. Bishop; 
(2) to create a special assessment district to pay the cost of such im- 
provements. See chapter 220, Public Laws of N. C., 1923; C. S., 
2792 (Sup., 1924) (a) to (p) inclusive, “\n act to incorporate the City 
of Greensboro,” ete.; chapter 37, Private Laws of N. C., session 1923; 
chapter 107, Public Laws, Extra Session, 1924; chapter 217, Private 
Laws 1927. 

It seems that the law in regard to the special proceeding in the present 
action was carefully complied with, in fact the regularity of the pro- 
ceedings by defendant, respondent, Bishop, was admitted. 

We will consider first defendant respondent’s, J. C. Bishop’s, appeal to 
the Supreme Court. He was assessed for special benefits alleged to have 
resulted to his property in the area of the special assessment district 
according to the benefits accruing from such improvement. 

The question involved: May a dissatisfied property owner, upon appeal 
to the Superior Court from a benefit assessment charged against his 
property by the commissioners and regularly confirmed by a municipal 
governing body in a proceeding brought under the provisions of ©. S., 
2792(a), et seqg., supra, in the absence of an allegation of mala fides or 
arbitrary conduct, or abuse of discretion, or wilful misconduct on the 
part of the governing body, or gross injustice, have an issue submitted 
permitting the jury to fix the amount of such benefit assessment, if any, 
to be charged against his property? We think not. 
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The statutes applicable: C. S., 2792(i), in part: “If any party to the 
proceedings shall be dissatisfied with the report of the commissioners, 
or the assessment levied by the said governing body, he may file excep- 
tions thereto with the clerk of the Superior Court within ten days after 
the filing of said report with said clerk, or in the event =he appeal be 
from the levying of the assessment by said governing body, within ten 
days after the confirmation of such assessment roll by such governing 
body, and the issues of fact and law raised before the clerk in the said 
proceedings and upon the said exceptions shall be transferred to the 
Superior Court for trial in hke manner as provided in the case of other 
special proceedings pending before the clerk,” ete. C. S., 2792(h); 
C.S., 2714. 

The city of Greensboro, plaintiff, petitioner, does not deny that de- 
fendant, J. C. Bishop, respondent, had a right to appeal, but that 
Bishop’s exceptions do not set forth sufficient grounds—in. that the ex- 
ceptions do not contain an allegation of mala fides or arbitrary conduct, 
or abuse of diseretion, or wilful misconduct on the part of the governing 
body, or such gross injustice to the effect that the assessment was so 
excessive as to result in the confiscation of defendant respondent’s prop- 
erty. It appears that the sole complaint of defendant, respondent, 1s 
based upon the contention that the assessment for benefits was excessive 
and his dissatisfaction with same. 

When the matter came on for hearing on appeal in the Superior 
Court the plaintiff, petitioner, city of Greensboro, moved the court to 
overrule the exceptions of defendant, propounder, J. C. Bishop, and 
confirm the report of the city council on the ground that the exceptions 
did not set forth allegations sufficient to raise issues of fet to be sub- 
mitted to the jury. The court below overruled the exeeptions and con- 
firmed the judgment of the city council, and in this we think there was 
no error. | 

It is contended by defendant, petitioner, that the language of the 
statutes allowing appeals referred to, supra, used the expressions: 
C. S., 2792(1) “dissatisfied with a report of the commissioners,” ete. 
C.S., 2714, “If a person assessed is dissatished with the amount of 
the charge,” ete. C. 8., 2792(h), “If a person assessed 2s dissatisfied 
with the amount of the charge,” cte. That these sections allow an 
appeal in all eases where there is dissatisfaction as to the amount of 
the benefits assessed by the person whose land is charged. We can- 
not so hold. The defendant, propounder, was given notice and a hear- 
ing as to benefits assessed under the statute 2792(g): “At the time 
appointed for the purpose, or to some other time to whien it may ad- 
journ, the governing body, or a committee thereof, must hear the allega- 
tions and objections of all persons interested who appear and make proof 
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in relation thereto. The governing body may thereupon correct such 
assessment roll and either confirm the same or may set it aside and pro- 
vide for a new appraisal of benefits in such proceeding pending before 
the clerk of the Superior Court.” 

In accordance with the statute, upon objection by defendant, pro- 
pounder, after due consideration of the merits of same, the city council 
declined to overrule the report of the commissioners and passed the fol- 
lowing resolution: “That the city council is of the opinion, and now 
finds as a fact, that each tract of land referred to in the commissioners’ 
report of benefits is actually benefited by the improvement described in 
this proceeding, in the amount shown by said report and the said assess- 
ment roll.” 

The Legislature has fixed this method of procedure, giving notice and 
a hearing, and it has been repeatedly held that the decision of the body is 
ordinarily conclusive and the power is based on the right to tax and not 
eminent domain. 

In Kinston v. Wooten, 150 N. C., at p. 299, it is said: “From this it 
would seem to follow that the right of imposing such burdens, unlike the 
power of gencral taxation, 1s not unlimited and without restraint, but 
may be in certain cases subjected to judicial scrutiny and control.” <At 
pege 302: “It will thus be seen that, while the right of the court to inter- 
fere for the protection of the individual owner of property is recognized, 
its exercise can only be justified and upheld in rare and extreme cases, 
when it is manifest that otherwise palpable injustice will be done and 
the owner’s rights clearly violated. This limitation arises of necessity 
in this scheme of taxation, for in its practical application it would well- 
nigh arrest all imposition of these burdens if each individual owner of 
property were allowed to interfere and stay the action of the officials on 
any other principle.” 

In Atlanta v. Hamlein, 96 Ga., 388, the following from that decision 
is approved in Tarboro v. Staton, 156 N. C., at p. 508: “It is incon- 
sistent with the proper exercise of the taxing power, and would tend to 
manifest embarrassment of the public in the prosecution of these public 
improvements, if, upon every assessment, the lot owner were entitled to 
have the question judicially determined whether or not he was benefited 
by the proposed improvement. As to whether he was benefited or not is 
a question which should address itself to the discretion of the municipal 
authorities. Their judgment upon this subject is ordinarily, except in 
the most extreme cases, conclusive; but, as we have before stated, it is 
not allowable that the municipal authorities, under the guise of a public 
improvement, should arbitrarily deprive the citizen of his estate. If, 
therefore, in the levy of such assessments, the cost of the improvement 
be so disproportioned to the value of the estate sought to be improved as 
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that the levy of the assessment amounts to a virtual confiscation of the 
lot owner’s property, such assessment cannot be upheld as a legal or 
valid exercise of the power to tax for such improvements.” 

In Felmet v. Canton, 177 N. C., at p. 54, citing a wealth of authori- 
ties, speaking to the subject: “The right of municipalities to make these 
assessments for public-local purposes, when acting under legislative au- 
thority properly conferred, has been very broadly upheld in this State, 
extending to any of the recognized methods of procedure and appor- 
tionment and including both the front-foot rule as well as the creation 
of local assessment districts. Being, as it is, referred to the power of 
taxation, it is very largely a matter of legislative discretion, usually held 
to be conclusive as to the necessity for the improvement, and in respect 
to the method of apportionment as well as the amount it only becomes a 
judicial question in cases of palpable and gross abuse.” 

In Anderson v. Albemarle, 182 N. C., at p. 485: “The question of 
benefit is one of fact, and the governing board of a municipality, under 
legislative authority, is vested with the power to determine what lands 
will be benefited by the improvements, and their determination 1s con- 
clusive upon the owner of the ground charged with the costs of the 1m- 
provements except in rare cases.” Gunter v. Sanford, 186 N. C., 456. 

In Durham v. Proctor, 191 N. C., at p. 121, it is said: “The municipal 
authorities were fully empowered to establish the assessment district, and 
to assess the burdens in proportion to the benefits. . . . Ample pro- 
vision is made for a hearing, and such was accorded. There is nothing 
to justify the conclusion that the authorities acted arbitrarily or with 
mala fides.” 

In Butters v. Oakland, 263 U.S., at pp. 164-5, it is said: “Ample pro- 
vision is made for a hearing, and a hearing was accorded. There is 
nothing to justify the conclusion that the authorities acted arbitrarily 
or fraudulently.” 

The principle cited in the above authorities has long been the law 
in this jurisdiction and the statutes allowing appeals for dissatisfaction 
with the amounts charged as special benefits have been in force, but the 
appeal applies only in such cases as where the exception charges mala 
fides or arbitrary conduct or wilful misconduct of the governing body, or 
abuse of discretion, or such gross injustice as to make the assessment of 
benefits confiscatory. None of these allegations were mace by defend- 
ant, respondent, in his exceptions on appeal. The court be.ow overruled 
the exceptions because the allegations were not made, therefore there 
were no issues to be submitted to the jury, and confirmed the judgment 
of the city council. In this we think there was no error. 

The judgment of the court below on defendant, respondent Bishop’s 
appeal is 

Affirmed. 
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We will now consider plaintiff, petitioner, the city of Greensboro’s 
appeal, to the Supreme Court: 

J. C. Bishop, defendant respondent, owned a strip of land, approxi- 
mately 20 feet wide, necessary to widen Bishop Street. The proceeding 
in which the land was condemned and the damages therefor fixed was 
brought under the provisions of chapter 220, Public Laws 1923 (C. S., 
2792 a to p inclusive), as amended. 

From the report of the commissioners awarding damages, duly con- 
firmed in accordance with the statute, the defendant respondent, J. C. 
Bishop, gave the proper notice and appealed to the Superior Court on 
the ground that the award of damages was inadequate and setting forth 
the reasons. 

The issue submitted to the jury in the Superior Court and their 
answer thereto was as follows: “What damages, if any, have resulted to 
the defendant’s property by reason of the widening of Bishop Street and 
the taking of the strip of land approximately 20 feet wide? Answer: 
$4,576.65.” 

The court below rendered judgment, in part, as follows: “It is further 
ordered, adjudged and decreed, that the defendant, J. C. Bishop, recover 
of and from the city of Greensboro the sum of $4,576.65, and that the 
cost of this proceeding be taxed by the clerk against the city of Greens- 
boro.” Plaintiff, petitioner, city of Greensboro, moved to set aside the 
verdict and for a new trial. Motion overruled. Exception by the city 
of Greensboro. Judgment was signed as above set forth. 

The plaintiff, petitioner, city of Greensboro, assigned as error: “The 
action of the court in permitting the witness, J. R. Cutchin, to testify 
as to the damage fixed by the commissioners for a lot other than the 
plaintiff’s lot.” 

J. R. Cutchin was one of the three appraisers or commissioners ap- 
pointed to assess the cost against the plaintiff, petitioner, city of Greens- 
boro, for taking the strip of land 20 feet wide necessary for improving 
Bishop Street in the area designated. Upon appeal by defendant, re- 
spondent, J. C. Bishop, to the Superior Court on the ground of inade- 
quacy of the damage, the Commissioner Cutchin was a witness in behalf 
of the city of Greensboro. The city of Greensboro contends that the 
question involved: Upon the hearing in the Superior Court of an appeal 
as to damage to A.’s land resulting from the condemnation of a part 
thereof, is it competent to impeach a witness, who hes testified as to the 
amount of such damages, by showing that, as appraiser in the condemna- 
tion proceeding, he estimated the damages to B.’s land, part of which 
was condemned in the same proceeding, to be a larger amount than the 
damage to A.’s land, without first showing that both tracts were similarly 
situated and of similar character ? 
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J. C. Bishop contends: That the questions were asked on cross-ex- 
amination and that the court limited the evidence as follows: The court: 
“Gentlemen, this evidence about that corner lot is only admissible as 
tending to impeach the witness, not to show the damage to this lot, but 
simply as tending to impeach the witness.” The respcndent, Bishop, 
insisted throughout the trial that he had been allowed an inadequate 
sum for the strip of land condemned and taken for street purposes by 
the city of Greensboro, and appealed for that reason. Ee insisted that 
no uniform rule had been adopted and that the appraiser Cutchin, along 
with the other appraisers, had allowed a much higher rate for the prop- 
erty located at the corner of Bishop and Church streets than should have 
been allowed, and that much less had been allowed him than ought to 
have been allowed him. 

In Ayden v. Lancaster, ante, 556, the subject of proximity and 
similarity of land to determine value standard was discussed. We repeat 
what Dean Wigmore said, speaking to the subject (Wigmore on Evi- 
dence, Vol. 1, 2nd ed., p. 1136, part section 718): ‘Hence, the question 
arises how far an acquaintance with value standards in one place will 
suffice when the value in question is of a thing in another place. The 
witness’ competency must here depend upon whether the conditions of 
value in the two places are sufficiently similar to render his knowledge 
of values in one place adequate for estimating them in the other. The 
application of this principle must depend on the circumstances of each 
case, and no further detailed rules can be laid down.” Ayden v. Lan- 
caster, supra, at pp. 561-2. 

In this character of evidence (value standards) no iron-clad rule can 
be laid down. The relevancy is largely with the court below, the pro- 
bative force is for the jury. In the present case, the evidence adduced 
was on cross-examination and allowed for the purpose of impeachment. 

Ruffin, J., in S. v. Morris, 84 N. C., at p. 768, speaking of cross- 
examination, says: “All trials proceed upon the idea that some confidence 
is due to human testimony, and this confidence grows and becomes more 
steadfast in proportion as the witness has been subjected to a close 
and searching cross-examination; and this, because it is supposed that 
such an examination will expose any fallacy that may exist in the state- 
ment of the witness, or any bias that might operate to make him conceal 
the truth, and trials are appreciated in proportion as they furnish the 
opportunities for such eritical examinations.” <Afilling Co. v. Highway 
Commission, 190 N. C., 692. 

It must be borne in mind that the witness, Cutchin, was one of the 
commissioners who signed the report and made the appraisal as to the 
value of Bishop’s land taken by the city of Greensboro. When he as 
one of the commissioners appointed to appraise the land, he was then 
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acting in the capacity of an impartial arbiter. He also was one of the 
appraisers of the Masonic lot. When he became a witness for the city 
of Greensboro he was subject to cross-examination as any other witness 
for the purpose of impeachment and to show bias. The Masonic lot was 
in the proximity, not exactly similar, but the difference testified to so 
that the jury had all the facts before them. If error, we cannot on the 
record hold it prejudicial or reversible. 

We do not think the evidence in the present case, which was brought 
out on cross-examination, militates against the principle in the cases 
cited by plaintiff, petitioner, city of Greensboro. Warren v. Makely, 
85 N. C., 12; Bruner v. Threadgill, 88 N. C., 361; Belding v. Archer, 
131 N. C., 287; Brown v. Power Co., 140 N. C., 333. 

The judgment of the court below on plaintiff, petitioner, city of 
Greensboro’s appeal, is 


Afhirmed. 





CORA BOHANNON, sy HER NEXT FRIEND, MRS. A. E. BOHANNON, v. 
LEONARD-FITZPATRICK-MUELLER STORES COMPANY, INc. 


(Filed 20 November, 1929.) 


Negligence A c—-Construction and condition of steps held not to con- 
stitute negligence in this case. 

The owner of a store for the sale of merchandise is not an insurer of 
the safety of its customers or invitees thercin, but is liable only for injuries 
resulting from failure to exercise reasonable care to provide for their 
safety while on the premises; and where there is evidence tending only to 
show that the plaintiff was injured while coming down the stairs of the 
store by a fall eaused by her heel catching in a piece of metal strip two 
inches wide lying one-sixteenth of an inch above the wooden tread of the 
step, the tread being nine inches and the rise of the step eight inches, 
and the width of the stair being four feet, with a hand-railing on each side: 
Held, the injury could not have been reasonably anticipated, but resulted 
from an accident, and defendant’s motion as of nonsuit should have been 
granted. 


CLARKSON, J., dissenting opinion; Stacy, C. J., econeurring in dissent. 


Apprat by defendant from McElroy, J., at September Term, 1929, of 
Forsytu. Reversed. 

Action to recover damages for personal injuries alleged to have been 
caused by the negligence of defendant. 

The negligence alleged in the complaint is the maintenance of a stair- 
way in a building occupied by the defendant, for the use of the public, 
with steps which plaintiff alleges were negligently constructed. 
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On 1 March, 1929, defendant, a corporation engaged in the retail mer- 
cantile business, under a lease from the owner was in possession of a 
building in the city of Winston-Salem, N. C. It occupied said building 
and operated therein a store for the sale of dry goods. On the second 
floor of said building there was a “Beauty Parlor.” The only means of 
access to said “Beauty Parlor” from the first or ground floor of said 
building was a stairway. By the terms of its lease, defendant had un- 
dertaken to maintain the said stairway in a safe conditior. for use by the 
patrons and customers of the “Beauty Parlor.” 

The steps of said stairway are constructed of wood. Each step has a 
tread of nine inches, and a rise of eight inches. Across the front of each 
step 18 a metal strip two inches wide. The surface of each of these 
metal strips as it lies upon the step is one-sixteenth of an inch higher 
than the surface of the step. Each of the metal strips extends over the 
next lower step in the stairway about an inch and three-fourths, and is 
curved back to the riser of said step. The purpose of the metal strips 
is to protect the edge of each step from wear, and thereby to provide for 
the safety of persons who use the stairway. The stairway is inside the 
building, and is about four feet wide. There is a hand-rail on each 
side of the stairway. From the first floor to the platform, which is 
between the first and second floors, there are eight or nine steps; from 
the platform to the “Beauty Parlor,” which is in a balcony on the second 
floor, there are four steps. 

On 1 March, 1929, the plaintiff was an employee of defendant. She 
had been in charge of the hosiery department, located on the first floor 
of the building, for five months. She had no duties as an employee of de- 
fendant which required her to ascend the stairway or to go to the second 
floor of the building. During the lunch hour of said day, while she was 
released from her duties as an employee, plaintiff ascended the stairway 
and went to the “Beauty Parlor” on the second floor as its patron or 
customer. After she had been served in the “Beauty Parlor,” and while 
she was descending the stairway to the first floor, she fell and was 
injured. She testified as follows: 

“On 1 March I was a customer of the “Beauty Parlor.” After the 
work for which I had gone up there had been finished, ] started to go 
down the steps. About five steps from the bottom of the stairway I fell. 
What caused me to fall was that the steel piece on the edge of the step 
caught in the heel of my left shoe. The steel piece was a fraction higher 
than the other part of the step—the wood part—and that caught the heel 
of my shoe, as I was coming down the stairway. I was holding to the 
banisters on either side of the steps. I was coming down carefully, as I 
knew that others had fallen on the stairway. As I stepped on this step, 
and was making another step, my heel caught on the steel piece which 


N.C.] FALL TERM, 1929. 75) 





BolrANNON VU. STORES COMPANY, INC. 





comes up a fraction above the wood, throwing me around. This was the 
cause of my injuries. I did not fall clean to the bottom of the stairway. 
I got up and sat on the step. Then everything went black to me. One 
of the employees in the store came and helped me to the back of the 
store.” 

All the evidence offered at the trial was to the effect that the metal 
strips on the steps in the stairway were about one-sixteenth of an inch 
higher than the wood, and that the tread of each step, including both 
the wood and the metal strip, is nine inches. One of plaintiff’s witnesses, 
a carpenter of forty years experience, testified as follows: 

“T was in that store a couple of times while they were building those 
steps, and I saw the steps three or four days ago. I didn’t examine them 
very much, but had occasion to go up and down the stairway once or 
twice. To the best of my knowledge the steps in the stairway have a 
tread of about nine inches, and a rise of about eight inches. I judge 
that the metal strip is about two inches wide. That is the way they 
usually put them on. I never noticed whether the edge of the metal 
strip on each step was higher than the step back of it.” 

This action was begun and tried in the Forsyth County Court before 
Efird, J., and a jury. The issues submitted to the jury at the trial were 
answered as follows: 

“1, Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: Yes. 

2. Did the plaintiff, by her own negligence, contribute to the injury 
as alleged in the answer? Answer: No. 

3. What damages, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $1,000.” 

From judgment on the verdict, defendant appealed to the Superior 
Court of Forsyth County, assigning errors based on exceptions duly 
taken during the trial. 

Upon the hearing of said appeal, in the Superior Court, defendant’s 
exceptions were not sustained. The judgment of the-County Court was 
affirmed. 

From the judgment of the Superior Court, affirming the judgment of 
the County Court, defendant appealed to the Supreme Court. 


W. L. Morris for plannizff. 
Ratcliff, Hudson & Ferrell for defendant. 


Connor, J. The defendant on its appeal to this Court contends that 
there was error in the judgment of the Superior Court of Forsyth 
County, and that for this error the said judgment should be reversed. 
On its appeal from the judgment of the County Court to the Superior 
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Court of Forsyth County, defendant assigned as error the refusal of the 
County Court to allow its motion for judgment as of nonsuit, at the close 
of all the evidence, and in accordance with said motion to dismiss the 
action. This assignment of error was not sustained by the Superior 
Court. The judgment of the County Court was affirmed. The defendant 
excepted to the judgment of the Superior Court and appealed therefrom 
to this Court. 

The defendant’s contention that the evidence offered at the trial in the 
Forsyth County Court, viewed in the light most favorable to plaintiff, 
is not sufficient to sustain plaintiff’s allegation that the injuries for 
which she seeks to recover damages by this action, were caused by the 
negligence of defendant, is thus presented to this Court. It is conceded 
that there was evidence tending to show that plaintiff’s fall on the stair- 
way in the building occupied by defendant was caused, as she testified, 
by the catching of the heel of her shoe by the metal strip on the edge 
of a step in said stairway, and that her injuries were caused by this fall. 
It is admitted that upon the facts of this case, defendant is liable to 
plaintiff for the damages which resulted from her injuries, if the said 
injuries were caused by the negligence of defendant in failing to main- 
tain the steps of the stairway in a reasonably safe condizion for use by 
patrons and customers of the “Beauty Parlor,” located on the second 
floor of the building occupied by the defendant, under a lease from the 
owner. The question to be decided, therefore, is whether the defendant 
was negligent in maintaining the stairway with steps constructed as all 
the evidence tends to show the steps in the stairway were constructed by 
the owner of the building. The negligence alleged in tke complaint is 
the maintenance by defendant of the stairway for use by the publie, 
with steps which were negligently constructed, in that metal strips, two 
inches wide, are laid upon the steps, with the result that the surface of 
the said strips is higher than the surface of the remainder of the steps. 
All the evidence tends to show that the surface of the metal strips is one- 
sixteenth of an inch higher than the surface of the remainder of the 
steps. 

With respect to the construction of the steps in the stairway, it should 
be noted that the tread of each step is nine inches, including the metal 
strip, thus leaving the distance from the edge of the step to the back of 
the step, or to the rise of the next step above, seven inches; also, that 
hand-rails were placed on each side of the stairway, which does not exceed 
four feet in width. The stairway is inside the building, and was con- 
structed for use only by persons who have occasion to go from the first 
to the second floor, and from the second to the first floor of the building. 
Plaintiff contends that the construction of the steps in the stairway is 
negligent. She alleges that defendant was negligent in maintaining the 
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stairway with the negligently constructed steps for use by patrons and 
customers of the “Beauty Parlor,” in that defendant by the exercise of 
reasonable care could have foreseen that the edge of the metal strip on 
each of the steps, being higher than the remainder of the step, would 
probably catch the heel of the shoe of a person descending the stairway 
from the second floor, and cause such person to fall and be injured. 

Plaintiff had been employed by defendant for five months prior to the 
day on which she was injured. During this time she worked only on the 
first floor. She had no duties by reason of her employment by defendant 
which required her to go up the stairway to the second floor of the build- 
ing. She had, however, gone up to the “Beauty Parlor” twice during 
this time using the stairway for that purpose. She testified that she 
knew that others had fallen on the stairway. She did not testify, how- 
ever, that any person other than herself had ever fallen on the stairway 
because the heel of the shoe of such person had been caught by the metal 
strip on any of the steps in the stairway, nor did she testify that defend- 
ant knew that any person had fallen on said stairway prior to the date 
on which she fell. There was no evidence tending to show that any per- 
son other than the plaintiff, while ascending the stairway, had fallen 
because his or her heel had been caught by one of the metal strips. 

The hability of the owner or occupant of a building used as a store for 
the sale of merchandise to a customer or other invitee for damages result- 
ing from injuries sustained while such customer or other invitee was in 
the building, and caused by some condition therein, is founded upon the 
principles on which the law of negligence is predicated. Leavister v. Piano 
Co., 185 N. C., 152, 116 8. E., 405. The owner or occupant of the build- 
ing is not an insurer of the safety of his customer or other invitee, while 
in the building. Mullen v. Sensenbrenner (Mo.), 260 8S. E., 982, 33 A. L. 
R.,.176. He is hable only when the injurics resulting in damages were 
caused by his failure to exercise reasonable care to provide for the safety 
of his customers or other invitees. These principles apply in the instant 
case, and in accordance therewith we are of opinion that the evidence 
offered at the trial in the Forsyth County Court fails to show that de 
fendant was negligent in maintaining the stairway with steps constructed 
by the owner of the building, on which metal strips were placed so that 
the surface of the strip on each step was one-sixteenth of an inch higher 
than the surface of the step between the edge of the metal strip and the 
back of the step. Plaintiff’s fall while descending the stairway, caused 
by catching the heel of her shoe on the metal strip was not caused by the 
negligence of defendant. The fall was an accident, for which defendant 
is not liable. Pendergrast v. Traction Co., 168.N. C., 553, 79 S. E., 
984; Chapman v. Clothier, 274 Pa., 394, 118 Atl., 356. 
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The judgment of the Superior Court of Forsyth County is reversed. 
The action is remanded to said court with direction that judgment be 
entered in accordance with the decision of this Court. 

Reversed. 


Criarkson, J., dissenting: Defendant corporation had a retail mercan- 
tile business on the first floor, and in connection with same had also a 
“Beauty Parlor” on the second floor. The steps going up to the “Beauty 
Parlor” were of wood. Each step had a tread of nine inches and a rise 
of eight inches. Across the front of each step was a metal strip two 
inches wide. The surface of each of these metal strips a3 they lay upon 
the step was one-sixteenth of an inch higher than the surface of the 
step. The purpose of the metal strip was to protect the edge of each 
step from wear. 

Cora Bohannon, a young girl, had gone up the steps to the “Beauty 
Parlor,” and on coming down the steps the steel piece on the edge of the 
step caught in the heel of her left shoe. She was coming down the steps 
carefully, as she knew others had fallen on the stairway. She testified, 
“My heel caught on the steel piece which comes up a fraction above the 
wood.” She sustained injuries and the jury found, under a charge free 
from error, that defendant was guilty of negligence, that she was not 
guilty of contributory negligence, and awarded her damages for her 
injuries. 

I think there was sufficient evidence to have been submitted to the 
jury. In order that the defendant may be lable for negligence, it is 
not necessary that it could have contemplated, or even been able to antici- 
pate the particular consequence which ensued or the precise injury sus- 
tained by plaintiff. It is sufficient if by the exercise of reasonable care 
the defendant might have foreseen that some injury would result from 
its act or omission or that consequences of a generally injurious nature 
might have been expected. It is said also that it is no? required that 
the particular injury should be foreseen; it is sufficient if it could be 
reasonably anticipated that injury or harm might follow the wrongful 
act. Hall v. Rinehart, 192 N.C., 706. 

Perhaps the blade of an ordinary knife is less than a sixteenth of an 
inch, yet it will cut. We have here on this record a piece of steel tacked 
on wooden steps, leaving a sharp edge, admittedly one-sixteenth of an 
inch above the floor, like a knife blade. The heel of the young girl’s 
shoe caught on this sharp blade and she was thrown and seriously in- 
jured. I think it is a question of due care for the jury to determine 
under proper instructions, and not for this Court. 

I can see no accident in the matter. It was a known cause, and from 
the known cause defendant could reasonably anticipate thet injury might 
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follow. Then, again, from frequent use the steel piece becomes loose and 
more liable to have the shoe heel caught in it and the person thrown. 
All this was a matter involving due care for the jury and not a Court to 
decide. In this cause a learned and experienced judge in the court 
below thought the evidence sufficient to go to a jury and twelve Jurors— 
selected under the law as men of intelligence and moral character— 
found the defendant guilty of negligence and the young girl free from 
blame. 

The jury system is a codrdinate and right arm of the court, to ascer- 
tain facts, and one of the few agencies Icft to pass on the rights of the 
average man. Defendant owed plaintiff the duty as an invitee to see that 
the sharp, knife-like steel was tacked down to the floor in such a manner 
that the steel piece or blade would not catch a shoe heel and throw a 
person. The steel tacked down would be firm and would naturally throw 
a person if the shoe heel caught. At least, all this is a question of due 
care for the jury and not this Court. 


Stacy, C. J., concurs in dissent. 





T. E. CHEEK anp His Wirt, ELIZABETH TAYLOR CHEPRK, y. J. M. N. 
GREGORY ET AL. 


(Filed 20 November, 1929.) 


1. Will E a—In absence of residuary clause property not devised descends 
to heirs at law. 


In the absence of a general residuary clause in a will, realty owned by 
the testator at his death and not devised in the will descends to his heirs 
at law as in case of intestacy. 


2. Will E b—In this case held: ‘‘Balance”’ referred to personalty only 
and as to certain realty testator died intestate. 


Where a testator in disposing of his property by will devises certain 
of his lands to his widow for life and by various other items certain other 
lands to his mother, brother and sisters, and then by a subsequent item 
“after the foregoing I want my personal property and all my moneys on 
hand” equally divided between his wife and son, followed by another 
item “if there is over ten thousand dollars each for him and his mother 
besides real estate and property named, the balance I wish to go to my 
brother and sisters and their children”: Held, the word “balance” thus 
used refers only to the personal property, and there being no residuary 
clause after the life estate devised, the lands thus devised go to the son 
as the sole heir at law of the testator, as to this property the testator 
having died intestate. 
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3. Appeal and Error J e—Refusal to strike out paragraph of reply which 
does not affect the cause of action will not be held for error. 


The refusal of the trial court to strike out a certain paragraph of the 
reply contradictory to one in the complaint will not be held for reversible 
error On appeal when the allegations thereof do not affect the result of 
the trial in the lower court. 


BrocpdEN, J., did not sit. 


ApprEAL by defendants from Devin, J., at September Term, 1929, of 
Duruam. Affirmed. 

Action for specific performance of a contract for the purchase of land 
described therein, and for judgment that the defendants, who claim an 
interest in said land, have no right, title or estate in or to the same. 

There was a judgment by default, for want of an answer, against cer- 
tain of the defendants named therein, adjudging that said defendants 
have no right, title, or estate in or to said land, and that as against said 
defendants, plaintiffs are the owners and are seized in fee of said land. 
There was no exception to this judgment. 

As to the other defendants, the action was heard upon the pleadings 
and admissions made in open court. Judgment was rencered that the 
answering defendants, who claim as heirs at law of the brother and 
sisters of J. W. Cheek, and their children, have no right, title or estate 
in or to the land described in the contract, and that plaintiffs are the 
owners and are seized in fee simple of said land; and that plaintiffs are 
entitled to the specific performance of the contract for the purchase of 
said land by the other answering defendants. 

In accordance with said judgment, there was a decree that the defend- 
ants, the Georgia Industrial Realty Company, as assignec of J. M. N. 
Gregory, and the Southern Railway Company, as beneficiary under said 
contract, specifically perform the same, by paying to the plaintiffs the 
sum of $90,000, upon the delivery to said defendants by the plaintiffs of 
their deed attached to the complaint as Exhibit B, conveying to said 
defendants the land described in the contract. 

From said judgment and decree defendants appealed to the Supreme 
Court. 


Manning & Manning for plaintiffs. 
F.C. Owen, W. S. Lockhart and McLendon & Hedrick for defendants. 


Connor, J. At the hearing of this action in the Superior Court, it 
was agreed by counsel for both plaintiffs and defendants, that the con- 
troversy presented for decision by this action involves only the construc- 
tion of a provision of the last will and testament of J. W. Cheek, de- 
ceased. It is conceded that plaintiffs are entitled to a decree for the 
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specific performance of the contract alleged in the complaint, if the 
plaintiff, T. E. Cheek, is the owner, and is seized in fee of that part of 
the land described in the contract, which was owned by J. W. Cheek, at 
his death, and also that he is such owner and is so seized, if the de- 
fendants, other than the purchaser under the contract, have no right, 
title or estate in or to the land described therein. These defendants con- 
tend that as heirs at law of the brother and sisters of J. W. Cheek, de- 
eeased, and their children, by virtue of a provision in his last will and 
testament, they are the owners in fee, and entitled to the possession of 
said land as tenants in common. 

J. W. Cheek died in September, 1875. He left surviving him his wife, 
Rebecca N. Check, and his only son and heir at law, the plaintiff, 
Thomas Edgar Cheek, who was then nine years of age. His mother, one 
brother and four sisters also survived him. One of these sisters, Amanda 
Cheek, was unmarried. His sister, Mrs. Nancy Malone, was dead, hav- 
ing left surviving her three children, William A. Malone, Charles 
Malone, and Callie Watts. These children of his deceased sister were 
living at the death of the said J. W. Cheek. 

At his death the said J. W. Cheek owned considerable property, both 
real and personal. He was a resident of Orange County, North Caro- 
lina, and had been engaged in the mercantile business. He owned that 
portion of the land described in the contract, the title to which 1s in- 
volved in this action. This Jand was situate in that part of Orange 
County which is now included in Durham County. 

A short time before his death, to wit, on 12 April, 1875, the said 
J. W. Cheek executed his last will and testament, which was duly pro- 
bated and recorded in the office of the clerk of the Superior Court of 
Orange County, on 20 September, 1875, This last will and testament, a 
certified copy of which is attached to the complaint in this action as 
Exhibit D, is as follows: 


“Knowing the uncertainty of life and the certainty of death, I make 
and publish this my last will and testament. 

Ist. I give to my wife, Rebecca N. Cheek to have during her natural 
life the following property, to wit: the house and lot where I now live 
extending to the plank fence next to where my mother and Sister Amanda 
live; the house and lot where Col. Dalby lives, with two acres land to go 
with it, and my half interest in the E. J. Parrish lot and one I bought 
joining it, also the Frank Barbee land and the land where Ben Carroll 
lives. 

2nd. I give to my son Thomas Edgar Cheek my store houses and lot, 
except that his mother shall have the rents derived from the old store 
house during the time she is my widow. I also give to Thomas Edgar 
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the house and lot where P. T. Conrad lives and the James Tillett place, 
and the land I bought of L. Morris. I also give him my interest in 
Tobacco Factory lot and Cotton Gin lot, also a vacant lot bought of 
W. J. Green on Main Street. 

3rd. I give to my mother and sister Amanda the use of the house and 
lot in which they live during their lives, unless Amanda gets married, 
and then it goes to Edgar. 

4th. I give to brother Newton and to each one of my sisters One 
Thousand Dollars each, and to Wm. A. Malone, Charles Malone and 
Callie Watts, five hundred dollars each, in cash. 

Sth. If there is a new Brick Church built by members of Rose of 
Sharon Church during next three years, I give five hundred dollars to 
aid in building it. 

6th. If my store is in operating at my death and J. L. Markham still 
with me, I wish him to have at least six months to sell goods and wind 
up, and if found necessary extend time to twelve months. 

7th. I give Thomas Edgar a good bed & furniture, the best bureau and 
my double case gold watch. 

8th. After the foregoing I want my personal property end all moneys 
on hand divided equally between Thomas Edgar and his mother, except 
that she shall have all the house hold & kitchen furniture, except what 
I named for him, and he to have one thousand dollars in Raleigh 
National Bank. 

9th. If there is over ten thousand dollars each for him end his mother 
including what they may get on my life policy in cash, besides real 
estate and property named, the balance I wish to go to my brother and 
sisters and their children. 

10th. | wish J. M. Cheek to be allowed to redeem land of his I bought, 
and if there is a street run from about J. A. McMannen’s stables across 
along back of Hughes & Co. Factory lot, then I desire a line to extend 
from lower or N. West corner of Simeon Barbee’s line straight toward 
the back line of said land and to extend in other direction to Hughes & 
Co. line and MeMannen, then to have South of said street, I named if 
run and West of the line joining with West line of Sim Barbee, and I 
give him any debt he may owe me and the balance of the land named 
may be divided between Edgar and his mother. 

11th. I appoint my wife, Rebecea H. Cheek and Fred. C. Geer, my 
executors to carry out this my last will and testament. 

In witness I set my hand & Seal this 12th day of April 1875. 


(s) J. W. Cueex (Seal). 
May 20th 1875. 


Witness: 
J. L. Marxuam. 
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Codicil—I do not wish J. A. McMannen to have the portion of land I 
name for him upon any condition but that a street is run where I name. 
Signed 12th April 1875. 
(s) J. W. Cureex (Seal) 
May 20th 1875 
Witness: 
J. L. Marxuam.” 


After the death of the said J. W. Cheek his widow, Rebecca N. Cheek, 
intermarried with A. D. Markham, and thereafter died in 1918; his 
mother died on 22 September, 1875, and his sister, Amanda Cheek, re- 
mained unmarried until her death in 1928. Since the death of his 
mother, the plaintiff, T. E. Cheek, has been, and is now in the possession 
of the lands devised to his mother, for her life, by Item 1 of the last will 
and testament of the said J. W. Cheek. Since the death of his aunt, 
Amanda Cheek, the plaintiff has been in possession of the land devised 
to her and the mother of J. W. Cheek, for their lives, by Item No. 3 of 
said last will and testament. The plaintiff claims the said lands as the 
sole heir at law of his father, J. W. Cheek, contending that as to the 
reversionary interest in these lands, the said J. W. Cheek died intestate. 
The defendants claim the said lands, as heirs at law of the brother and 
sisters of J. W. Check, and their children, contending that said lands, 
upon the death of the widow and sister of J. W. Cheek, went to the 
brother and sisters of J. W. Cheek, and their children, under the pro- 
visions of Item 9 of his last will and testament. 

With respect to these conflicting contentions, Judge Devin was of 
opinion that “construing the entire will, and particularly paragraphs 
8 and 9, it is apparent that the testator did not intend the word ‘balance’ 
as used in Item 9 of said will to refer to or pass anything but the balance 
of his personal property, and that Item 9, although separately numbered, 
was intended by the testator as and was in effect a proviso or limitation 
upon the disposition of all his personal property disposed of by Item 8, 
and that said word ‘balance’ so used in Item 9 was not intended by the 
testator to and did not pass any of the real estate or interest in real 
estate to the brother and sisters of said testator and their children.” 

In this opinion we concur. There is no error in the judgment “that 
the defendants, heirs at law of the brother and sisters of J. W. Cheek 
and their children, have no right, title or interest in the land covered by 
the deed of plaintiffs tendered to the defendants, the Georgia Industrial 
Realty Company, for the benefit of the Southern Railway Company.” 
It follows from this decision that the judgment and deerce in accordance 
therewith should be affirmed. 
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The exception to the refusal of the court to strike out paragraph one 
of the reply cannot be sustained. In both their complaint and in their 
reply to the answer of the defendants, plaintiffs allege that J. W. Cheek 
died intestate as to the reversion in the lands devised in Item 1 of his 
will to his wife for her life, and in Item 3 of said will to his mother and 
sister, Amanda Cheek, for their lives. The allegation in the complaint 
that neither the widow of the testator nor the plaintiff, T. E. Cheek, 
received the sum of $10,000 from his personal estate was not material to 
their recovery. The admission in their reply that said sums were re- 
celved by the said widow and by the plaintiff, does not affect the cause 
of action upon which plaintiffs rely for their recovery in this action. 
This cause of action is based upon the allegation that the reversionary 
interest 1n the lands devised to his wife, for her life, by Item 1, and to 
his mother and unmarried sister, for their lives, by Itera 3, of the last 
will and testament of J. W. Cheek, were not devised by the testator, and 
therefore, descended to the plaintiff, T. E. Check, as his sole heir at law. 
It is well settled, of course, that in the absence of a general residuary 
clause in a will, land owned by the testator at his death, and not devised 
by his will, descends to his heirs at law, as in case of intestacy. Reid v. 
Neal, 182 N. C., 192, 108 S. E., 769. 

There is nothing in the language used by the testator in Item 9 of 
this will, which requires or justifies a construction of said item by which 
it must be held that the testator intended to deprive his only son—an 
infant, nine years of age—of the lands devised to his wife for her life, or 
to his mother and sister, for their lives, at their death, and to give said 
lands to his brother and sisters and their children. We find no error in 
the judgment or in the decree. 

Affirmed. 


BroapEn, J., not sitting. 





i ee 


HOLMES ELECTRIC COMPANY, Inc.. vy. CAROLINA POWER AND 
LIGHT COMPANY, 


(Filed 20 November, 1929.) 


1. Jury C b—Right to trial by jury in mandamus proceedings is waived 
by failure to make motion therefor in apt time. 

The parties to an action may waive their right to trial by jury guaran- 
teed by our State Constitution, Article IV, see. 13, but the manner 
of such waiver is governed by statute, C. S., 568, and where the plaintiff 
in mandamus proceedings to compel a power company to furnish it elec- 
tricity for redistribution to its customers at retail fails to move in apt time 
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for the preservation of its right to trial by jury, C. S., 868, but makes 
such motion after the judge has heard the evidence and argument, and is 
ready to decide the facts at issue and enter judgment thereon, the motion 
is not made in apt time, and the right to trial by jury is waived. 


2. Electricity B a—Im this case mandamus to compel power company 
to sell current to plaintiff for resale at retail was properly denied. 


Where an electric power company has not held itself out or furnished 
other distributing lines electricity for redistribution or resale to the 
latter’s customers, it may not be compelled to do so by mandamus, as it 
has the right to restrict its services to the consumers of electricity alone 
when not discriminatory against distributors. Southern Power cases, 179 
N. C., 18, 330; 180 N. C., 335, cited and distinguished. 


Crvin action, before Cranmer, J., 27 March, 1929, at Chambers, 
CUMBERLAND County. 

The plaintiff alleged that it is a public-service corporation and had 
constructed and maintained a system of poles and wires and other neces- 
sary things to transmit, deliver and sell electric current to persons, firms 
and corporations living or having places of business outside of the cor- 
porate limits of the city of Fayetteville in Cumberland County, and 
running in every direction therefrom a distance of approximately nine 
miles, except the territory embraced within the corporate limits of the 
town of Hope Mills. On 7 February, 1929, the plaintiff made applica- 
tion to defendant to be allowed “to purchase from said defendant pri- 
mary electric current in the approximate amount of 20,000 K. W. H. 
per month, such electric current to be supphed by the defendant and 
taken by the plaintiff at or near a substation built and maintained for 
the delivery of current by the defendant, near the Victory Mills, near 
said city of Fayetteville,” ete. Plaintiff was desirous of purchasing 
current for the purpose of resale or redistribution to other parties within 
the area described. 

The defendant refused to furnish electric current for redistribution 
upon the ground that such resale of current would constitute the plain- 
tiff a competitor of the defendant or of the city of Fayetteville with 
which the defendant had a contract for the sale of electric current for 
use and redistribution by said city, and further, that to furnish current 
to the plaintiff under the circumstances would constitute a breach of 
the contract existing between the defendant and the city of Fayetteville. 

There was evidence to the effect that the plaintiff did not for the 
years 1927 and 1928, nor for any other years file with the Corporation 
Commission an annual report required to be filed by all public utilities 
operating im the State of North Carolina, nor has the plaintiff filed 
with or secured the approval of the Commission of rates to be charged 
by it. There was further evidence that the plaintiff had not filed with 
the Department of Revenue reports required by the Revenue Act of 
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1927. It further appeared that the plaintiff corporaticn had listed no 
taxes for property in Cumberland County. 

The judgment was as follows: 

“This cause coming on to be heard at Fayetteville, N. C., on 27 March, 
1929, having been continued by consent until this day, and being heard 
upon the pleadings, affidavits and exhibits filed, the court finds the 
following facts: 

1. Plaintiff, Holmes Electric Company, Inc., is a corporation doing 
business in the city of Fayetteville, N. C., under the powers granted in 
its charter, as appears of record, and the defendant, Carclina Power and 
Light Company, is a public-service corporation, doing business as such, 
and it owns, operates and maintains plents, transmission lines and other 
equipment for the generation and distribution of electric power. 

2. That the plaintiff owns certain disconnected lines of poles and 
wires near the city of Fayetteville, N. C., over which the city of Fay- 
etteville transmits and delivers electric current to various consumers 
outside of the corporate limits of the city of Fayetteville, and the city 
of Fayetteville, through its Public Works Commission, collects and 
receives the revenue from such consumers, and the plaintiff company is 
not now and never has been, a distributory of electric current, or electric 
power, and has only maintained the lines over which the current is de- 
livered and charged various tap fees therefor. That plaintiff company 
has demanded from the defendant that the defendant deliver to the 
plaintiff electric current to be used solely for redistribution, and as such 
the plaintiff is not a consumer of electric current, but expects to deliver 
such current to consumers at a profit. 

3. That the Carolina Power and Light Company has never entered 
the field of delivering current for redistribution to persons, firms or cor- 
porations who expected to use the same solely for redistrioution at retail, 
but it has only sold its current to municipal corporations for redistribu- 
tion among the citizens of the municipality and community and to large 
manufacturing corporations who purchased electric current in large 
quantities for industrial purposes and for redistribution to its em- 
ployees. 

4, That if the plaintiff were furnished electric current by the defend- 
ant, same would be used by the plaintiff in competition with the defend- 
ant and the city of Fayetteville, with whom the defendant has a contract, 
ag set out in the pleadings. 

Under the foregoing facts, the court being of opinion that the applica- 
tion should be denied; 

It is thereupon considered, ordered and adjudged by the court that 
the application for writ of mandamus be, and the same is hereby denied, 
plaintiff to pay the costs of this action.” 

From the foregoing judgment the plaintiff appealed. 
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Brooks, Parker, Smith & Wharton and C. Murchison Walker for 
plainteff. 
W. H. Weatherspoon, Pow & Pou and Rose & Lyon for defendant. 


Brocpen, J. 1. Can a plaintiff institute a mandamus proceeding 
returnable before a Superior Court judge, appear at the hearing, and 
after a full hearing and argument by counsel representing plaintiff and 
defendant, and after judgment has been tendered by the defendant, 
thereupon demand a jury trial upon issues of fact raised by the plead- 
ings ? 

2. Was the judgment denying the mandamus correct? 

The right of trial by a jury is guaranteed by the Constitution. Article 
IV, section 13, of the Constitution of North Carolina provides: “In all 
issues of fact, joined in any court, the parties may waive the right to 
have the same determined by a jury, in which case the finding of the 
judge upon the facts shall have the force and effect of a verdict by a 
jury.” The Constitution, of course, does not prescribe the method by 
which a jury trial may be waived. Such provision is made by statute. 
C.S., 568, provides three methods of waiver. 

A mandamus proceeding, however, 1s governed by C. S., 868, when the 
relief sought is other than a money demand. This statute provides in 
substance that the summons must be made returnable before a judge of 
the Superior Court at Chambers and upon the return date, “the court, 
except for good cause shown, shall hear and determine the action, both 
as to law and fact. However, when an issue of fact is raised by the 
pleading, it 1s the duty of the court, upon the motion of either party, to 
continue the action until the issue of fact ean be decided by a jury at 
the next regular term of the court.” The plain meaning of the statute 
is that the judge has the power to hear and determine the law and the 
facts; but, if an issue of fact 1s raised in the pleadings, and either party 
moves for a jury trial, the power of the judge to proceed further is at 
an end and he must continue the action until such issue of fact can be 
decided by a jury at the next regular term of court. It is, therefore, 
apparent that the right of jury trial is dependent “upon the motion of 
either party” (Lenoir County v. Taylor, 190 N. C., 566, 130 S. E., 25); 
and unless a party’ shall move for a jury trial in such cases, the issue 
may be determined by the court. Cannon v. Mills Co., 195 N. C., 119, 
141 S. E., 344. 

It is thoroughly settled that where rights are dependent upon a motion, 
such motion must be made in apt time. Was the motion in the case at 
bar made in apt time as contemplated by law? 

The record discloses that “after the argument and when the judgment 
was tendered by the defendant, counsel for the plaintiff made the fol- 


770 IN THE SUPREME COURT. [197 
ELECTRIC COMPANY VU. LIGHT COMPANY. 


lowing motion: “Plaintiff moves the court for a jury trial on the issues 
of fact raised by the pleadings for that it is a seriously controverted fact 
whether or not the defendant has been selling electric current to persons, 
firms and corporations for resale or redistribution, and for that it also is 
a seriously controverted fact as to whether or not the pleintiff and the 
defendant are competitors.” The record further discloses that this 
motion was made “after full hearing and argument by counsel represent- 
ing plaintiff and the defendant and when the judgment was tendered by 
the defendant.” In Baker v. Edwards, 176 N. C., 229, 97 S. E., 16, this 
Court declared: “The defendant had attacked the report by exceptions, 
alleging radical error in it, and if plaintiff was not willing, as his con- 
duct did not indicate, that the judge should hear and decide upon these 
exceptions with a jury, he could have enforced his constitutional right 
by framing such issues on defendant’s exceptions as he thought were 
proper, and have them passed upon, not by the court, but by a jury, so 
that he might exercise his constitutional right and have the full benefit 
thereof by having a jury say whether there was any error of the referee, 
as specified in the defendant’s exceptions. But this he did not do, but, 
by his silence, if not by his affirmative action and conduct, he mani- 
festly evinced his purpose to make what he considered a wise and safe 
election, and have the judge decide upon the exceptions of defendants. 
If we should permit him now, after deliberately making this choice, and 
lost, to take another chance, it would not be fair to the defendants, who 
had trusted the matter to the judge, and who supposed, and had the right 
to suppose, that the plaintiff had likewise done so. The law rarely gives a 
litigant more than one fair chance.” Lumber Co. v. Pemberton, 188 
N. C., 532, 125 S. E., 19; Jenkins v. Parker, 192 N. C., 188, 134 8. E., 
419. 

The words “apt time” have been defined by this Court to refer “to the 
order of proceeding, as fit or suitable time.” . . . When anything is 
done in proper order, then whether the time is long or short, makes no 
difference. Pugh v. York, 74 N. C., 883. For instance, an objection to 
remarks made by a judge during the trial must be made in apt time. 
An objection made after verdict is not in apt time. S. v7. Brown, 100 
N. C., 519, 6S. E., 568; S. v. Tyson, 183 N. C., 692, 45 S. E., 838. It 
has also been held that “a party to an action cannot be heard to demand 
a jury trial after the facts are found against him when he has offered 
evidence and submitted to a trial by the court without objection.” 
Drewry v. Bank, 173 N. C., 664, 92 S. E., 593. 

In the case at bar, obviously, the motion for a trial by jury was not 
made until the judge had intimated his opinion and judgment in accord- 
ance therewith had been tendered by the defendant. Therefore, by 
analogy the motion came after verdict and under all the decisions was 
not made in apt time. 
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The sccond question of law involves the correctness of the judgment 
rendered. The plaintiff relies upon the Southern Power Company 
cases, reported in 179 N. C., 18, 101 S. E., 593; 179 N. C., 330, 102 
S. E., 625; 180 N. C., 335, 104 S. E., 872, 282 Fed., 837. The Power 
cases reported in 179 N. C., 18, and 179 N. C., 330, develop and declare 
the principles of law pertinent to a decision of the present case. It 
should be observed at the outset that these cases were decided by a 
sharply divided Court. The true theory of the decision is contained in 
the opinion of Justice Brown wpon the petition to rehear, reported in 
179 N. C., 380. The opinion declares: “In my opinion the defendant had 
the right originally to confine its sales and contracts to those desiring 
electricity for direct personal consumption, and thereby retain control of 
the number of its consumers, limiting them to that number it could ade- 
quately serve. But when defendant voluntarily entered the field of 
supplying current to a person or corporation which does not desire it for 
consumption, but to sell and distribute to others for their consumption, 
the case is changed. It becomes subject to the provisions of law that it 
must extend the same treatment to all persons and corporations who stand 
in lke case. It cannot sell to one and arbitrarily refuse to sell to 
another. One corporation desiring current from it for distribution pur- 
poses prima facie has precisely the same right to obtain it as another. 
A public-service corporation cannot arbitrarily refuse to supply one of a 
class which it has undertaken to serve. It must justify its refusal by 
good reason, 

If the defendant in the beginning had elected to supply only the indi- 
vidual consumer, [ am satisfied it could not have been compelled to sup- 
ply smaller corporations engaged in retailing the electric current. But 
when defendant commenced and continued to sell its current to such 
smaller corporations for purposes of resale and distribution, every such 
corporation has an equal right, and it must not discriminate.” 

Thus it 1s manifest that the decisions of the Court in the Power cases 
rested upon the fact that the defendant had entered the field of selling 
and supplying current for resale and redistribution. Having so entered 
the field, it could not thereafter make arbitrary discriminations. 

The record in the case at bar discloses that the trial judge found as a 
fact that “the plaintiff company is not now and never has been a dis- 
tributory of electric current, or electric power, and has only maintained 
lines over which the current is delivered and charged various tap fees 
therefor.” The court further found “that the Carolina Power and Light 
Company has never entered the field of delivering current for redistribu- 
tion to persons, firms or corporations who expected to use the same solely 
for redistribution at retail,” ete. 
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These findings of fact take this case out of the boundary of the Power 
Company cases upon which the plaintiff relies, and the judgment ren- 
dered by the court upon the facts appearing in this particular record 
correctly applies the law as formerly declared by this Court. 

Affirmed. 





LEONARD LILES, sy His Next FRIEND, v. HANNAH PICKETT 
MILLS, Inc. 


(Filed 20 November, 1929.) 
Evidence K c—Competency of witness as expert is addressed to discre- 


tion of trial court and his finding is ordinarily conclusive. 


Whether a witness is competent to testify as an expert is a question 
primarily addressed to the sound discretion of the trial court, and his de. 
cision is ordinarily conclusive, and where an X-ray photograph of an 
injury bearing upon an issue involved in the action depends upon the 
explanation of an expert to make it understandable to the jury, the find- 
ing of the trial court that the witness was not qualified as an expert to 
give the explanation and exeluding the photograph offered will not be dis- 
turbed on appeal. 


Aprprat by plaintiff from Shaw, J., at June Term, 1929, of Rrcumonn. 
No error. 


Garrett & Page and W. R. Jones for plaintiff. 
Fred W. Bynum for defendant. 


Per Curtram. The plaintiff brought suit to recover damages for an 
assault alleged to have been inflicted upon him by an overseer of the 
defendant in a weaving room in which the plaintiff performed his work. 
The allegations of the complaint were denied and the first issue—“Was 
the plaintiff wrongfully assaulted by Arch White as «elleged in the 
complaint ?’—was answered in the negative. It was admitted that the 
plaintiff inflicted serious physical injury on the overseer, but the plain- 
tiff contended that he had acted in self-defense. He alleged that during 
the encounter the overseer struck him with a wrench and fractured his 
skull. For the purpose of showing the fracture he offered in evidence 
an X-ray photograph taken by one of his witnesses. The judge ex- 
pressed his willingness to admit the photograph in evidence provided 
expert testimony was introduced satisfactorily explaining the photo- 
graph to the jury, but held upon the evidence offered that the witness 
had not qualified himself as sufficiently expert in questions of anatomy 
to testify in reference to the proposed explanation. On this point he 
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therefore excluded the testimony of the witness. No other expert evi- 
dence was offered. We sce no error in this ruling. Whether a witness 
is competent to testify as an expert is a question primarily addressed to 
the sound discretion of the court, and his decision is ordinarily con- 
clusive. S. v. Wilcox, 182 N. C., 1120; Hammond v. Schiff, 100 N. C., 
161. This is not ‘in conflict with the decision of the Court in Pridgen v. 
Gibson, 194 N. C., 289. There it was held that the preliminary question 
as to the qualification of a witness is subject to review when it 1s ob- 
viously made to turn upon error in law, and that a witness who 1s an 
expert need not necessarily be a technical specialist. In this case it was 
found as a fact that the witness was not sufficiently qualified to express 
an expert opinion on questions of anatomy, and upon this finding the 
testimony was properly excluded. 
No error. 








AMANDA PAYLOR, ADMINISTRATRIX, Vv. B.S. WILLIAMS. 
(Filed 3 April, 1929.) 


AppeaL by defendant from Devin, J., at October Term, 1928, of 
ORANGE, 

Civil action to recover damages for the death of plaintiff’s intestate, 
alleged to have been caused by the wrongful act, neglect or default of 
the defendant in running him down and striking him with a ligh- 
powered automobile. 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered in favor of the plaintiff. 

From the judgment entered on the verdict the defendant appeals, 
assigning errors. 


Brawley & Gantt and Gattis & Gattrs for plaintiff. 
Fuller, Reade & Fuller, J. A. Giles and R. T. Giles for defendant. 


Per Curtam. A careful perusal of the record leaves us with the im- 
pression that no error was committed on the trial of the cause. The 
evidence was amply sufficient to carry the case to the jury, and we have 
discovered no ruling or action of the trial court which we apprehend 
should be held for reversible error. The verdict and judgment will be 
upheld. 

No error. 


vit IN THE SUPREME COURT. [197 


Suppiry COMPANY vu. CONSTRUCTION COMPANY, 


CHAPEL HILL SUPPLY COMPANY v. HAGEDORN CONSTRUCTION 
COMPANY ET AL. 


(Filed 3 April, 1929.) 


ApreaL by defendants from Devin, J., at August Term, 1928, of 
Orance. No error. 


(raltis d} Gattis for plaintiff. 
King, Sapp & King for Construction Company. 


Per Curtam. On 24 November, 1924, the plaintiff and the Hag-dorn 
Construction Company entered into a contract by the terms of which the 
plaintiff was to sell and deliver to the defendant a certain quantity of 
crushed stone, and by a subsequent oral agreement the quantity was 
changed from ten thousand cubic yards to twelve thousand, and the price 
was reduced from $3.20 to $3.15 per eubic yard. On 8 June, 1925, the 
Hagedorn Company gave the plaintiff a trade acceptance in the sum of 
$4,506.72, payable 15 July, 1925. The plaintiff alleged that on 8 De- 
cember, 1925, it sold and delivered to the construction company 54.8 
cubie yards of crushed stone at the price of $172.62, and 74 cubic yards 
of screenings at the price of $55.50. Suit was brought to recover the 
amount of these items. 

The defendants denied that the plaintiff had complied with the con- 
tract, and alleged that at all times they had been ready to perform their 
contract, and that final measurements had not been made when the trade 
acceptance was given; that there was a shortage in the quantity of stone 
actually delivered; that the plaintiff had agreed to make good the de- 
ficiency, and that the construction company was thereby induced to sign 
the acceptance. They alleged that by reason of the plaintiff’s failure to 
comply with the contract the construction company, in order to carry 
out its contract with the Highway Commission, had to buy stone in the 
open market at a cost of $2,237.62 in excess of what the cost would have 
been if the plaintiff had carried out its agreement, and that the con- 
struction company was entitled to recover this sum from the plaintiff, 
less $588.12, the balance alleged to be due the plaintiff for stone actu- 
ally delivered, leaving as the amount due the defendant $1,649.50. The 
defendant demanded judgment against the plaintiff for tais sum. In 
response to the issues the jury found that the defendant was indebted 
to the plaintiff in the sum of $4,734.84 with interest, and that the plain- 
tiff was not indebted to the defendant. Judgment was rendered for the 
plaintiff and the defendant appealed. 
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The defendants say that incompetent evidence was admitted, and that 
error appears in the charge as to the burden of proof on the first issue. 
These contentions embrace all the exceptions, neither of which can be 
sustained. There is 

No error. 





CLORA HARDIN y. R.L. MYERS, ADMINISTRATOR oF JOHN TT. HARDIN, 
LEONADAS (BUD) HARDIN anp Wirr, MRS. LEONADAS HARDIN, 
WILL CARMICHAEL anp Wire, ELIZA HARDIN CARMICHAED, anp 
SOUTHERN REALTY COMPANY. 


(Filed 10 April, 1929.) 


ApprEaL by defendants: from Moore, J., at February Term, 1929, ot 
Forsyrn. Affirmed. 

This is an action brought by plaintiff against the defendants, ad- 
ministrator and heirs at law of John T. Hardin, who is dead, and the 
Southern Realty Company, to reform certain deeds made by the Southern 
Realty Company to John T. Hardin, for mutual mistake. Said deeds 
made “through and by the mutual mistake of the defendant, Southern 
Realty Company, and the plaintiff and her deceased husband,” John T. 
Hardin. The alleged mistake was that the deed should have been made 
to John T. Hardin and wife, Clora Hardin, the plaintiff. The action 
was tried in the Forsyth County Court before Judge Oscar O. Efird, 
and a jury. All the issues submitted to the jury, and their answers 
thereto, were found in favor of plaintiff. Defendants made numerous 
exceptions and assignments of error on the trial in the Forsyth County 
Court, and from the judgment appealed to the Superior Court. In the 
Superior Court the exceptions and assignments of error made by defend- 
ants in the Forsyth County Court were overruled and defendants as- 
signed errors and appealed to the Supreme Court. 


Archie Hiledge for plaintiff. 
George W. Braddy and W. L. Morris for defendants. 


Per Curiam. We have read with care the record in this action and 
the briefs of the parties. We think the case was tried in the Forsyth 
County Court in accordance with well-settled principles of law. The 
exceptions and assignments of error, as to the admission and exclusion 
of evidence, the charge and prayer for special instruction are without 
merit. The judge in the Forsyth County Court was careful in his rul- 
ings on the evidence. The charge was clear and gave the law applicable 
to the facets and the contentions of the parties fairly on both sides. The 


~I 
=~] 
oo 


IN THE SUPREME COURT. (197 





ALSPAUGH UV, DRAINAGE ComRs.: Rapiator Co. v. Ins. Co. 





judge of the Superior Court on appeal overruled all the exceptions and 
assignments of error. The judge of the Forsyth County Court charged 
the jury: “The burden of proof, gentlemen of the jury, vests upon the 
plaintiff to satisfy you by clear, strong, cogent and convincing evidence 
of the affirmative of these several issues, as the facts shall severally 
apply to these three issues.” This burden was repeated. ‘The facts were 
for the jury to decide. The facts were found by the jury in favor of 
plaintiff, 

On the entire record we find no error. The judgment of the Superior 
Court is 

Affirmed. 





H. P. ALSPAUGH vy. COMMISSIONERS OF FORSYTH COUNTY 
DRAINAGE DISTRICT No. 2. 


(Filed 10 April, 1929.) 


Appegau by plaintiff from Moore, J., at February Term, 1929, of 
Forsytu. Affirmed. 


Hastings & Booe for plaintiff. 
Manly, Hendren & Womble for defendants. 


Pex Crrram. This was an action to restrain the defendants from 
levying an assessment and selling bonds for the establishment of a 
drainage district on the ground set out in the plaintiff’s complaint. The 
defendants filed an answer, and, upon the hearing the presiding judge 
found the facts which are set out in the record. Upon the facts as found, 
we are of opinion that the judgment is free from error and that it 
should be affirmed. No principle of law is presented requiring any 
special discussion. Judgment 

Affirmed. 





AMERICAN RADIATOR COMPANY v. DIXIE FIRE INSURANCE 
COMPANY. 


(Filed 17 April, 1929.) 


Appza. by plaintiff from Shaw, J., at August Term, 1928, of Guit- 
ForD. No error. 


Shuping & Hampton for plaintiff. 
Brooks, Parker, Smith & Wharton for defendant. 
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TOMLINSON UV. INSURANCE COMPANY. 


Per Curtam. The questions involved in this case are the same as 
those in Tomlinson Company, Inc., v. Fire Insurance Company, Inc., 
post, 777, and the principles applicable here are the same as those 
controlling in that case. The amount found for the plaintiff was ad- 
mitted by the defendant to be due. 

No error. 





TOMLINSON COMPANY, Inc., v. DIXIE FIRE INSURANCE 
COMPANY, Inc, 


(Filed 17 April, 1929.) 


AppeaL by plaintiff from Shaw, J., at August Term, 1928, of Guiz- 
ForD. No error. 


Shuping & Hampton for plaintiff. 
Brooks, Parker, Smith & Wharton for defendant. 


Per CurtamM. Two questions are involved in the appeal: (1) Is the 
evidence sufficient in law to warrant the submission to the jury of the 
question whether B. MacKenzie was an independent contractor? (2) 
Was there error in refusing the prayer directing a verdict for the 
plaintiff ? 

Three issues were submitted to the jury, and in response to the first it 
was found as a fact that MacKenzie was an independent contractor. 
The second and third issues relating to the alleged indebtedness of the 
defendant to the plaintiff and to the plaintiff’s right to a lien on the 
premises were answered in the negative. Judgment was given for the 
defendant, and plaintiff excepted and appealed. 

Upon an examination of the record we are satisfied that there was 
sufficient evidence to support the verdict upon the first issue, and are of 
opinion that no error was committed in refusing plaintiff’s prayer for 
special instructions directing the verdict for the plaintiff. 

The principles arising upon the exception have been so frequently 
before the Court as to make it unnecessary specifically to review the 
entire evidence in its application to the controlling principles of law. 
We find 


No error. 
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STATE v7. CAGLE; R. RR. v. ScHWwartTz. 


STATE y. BURLEY CAGLE. 
(Filed 24 April, 1929.) 


CRIMINAL ACTION, before Shaw, J., at January Term, 1929, of Moore. 

The defendant was indicted for killing Coley Smith. The solicitor 
did not ask for a conviction of murder in the first degree. There was a 
verdict of guilty of murder in the second degree, and the defendant was 
sentenced to serve not less than ten and not more than sixteen years in 
the State’s prison. 

From judgment pronounced the plaintiff appealed. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
W. &. Clegg for defendant. 


Per Curtam. The evidence offered in behalf of the State tended to 
show that the defendant killed the deceased intentionally. Upon the 
other hand the evidence for the defendant tended to show that the 
killing was accidental. Both phases of the case were feirly submitted 
to the jury and the pertinent principles of law properly applied. It 
appears to us that the defendant has had a fair trial, and there is no 
error of law appearing in the record. Hence the judgment must stand. 

No error. 





SOUTHERN RAILWAY COMPANY vy. SAM SCHWARTZ. 
(Filed 1 May, 1929.) 


AppEAL by plaintiff from Harwood, Special Judge, and a jury, at 
October Term, 1928, of MecxienBurc. No error. 

The facts of the controversy are fully set forth in the judgment of the 
court below, which is as follows: 

“This cause coming on to be heard . . . and being heard, and 
the jury having answered the issues presented to it as fol.ows: 

(1) In what freight classification, under the tariffs of the Interstate 
Commerce Commission, was the shipment referred to in the complaint? 
Answer: Scrap iron. 7%. Did the plaintiff wrongfully refuse to deliver 
said shipment? Answer: Yes. 8. If so, what damages is the defendant 
entitled to recover of the plaintiff on account thereof? Answer: $429.48, 
less freight. It is recommended by the jury that the defendant be 
allowed interest on the net amount recovered at the rate of six per cent 


N.C.) FALL TERM, 1929. 779 
McREE v, TALBOT. 


per annum. And by agreement of all parties the court answered the 
other issues; after the coming in of the verdict of the jury the court 
answering as follows: 

(2) In what amount is the defendant indebted to the plaintiff for the 
transportation of said shipment from Charleston, 8S. C., to Norfolk, Va. 4 
Answer: $121.91. 

(3) In what amount, if any, is the defendant indebted to the plaintiff 
for demurrage on said shipment? Answer: Nothing. 

And it having been agreed by the plaintiff and the defendant that the 
freight on scrap iron from Charleston, 8. C., to Norfolk, Va., is $121.91: 

It is, therefore, ordered, adjudged and decreed that the plaintiff re- 
cover nothing of the defendant; and that the defendant recover of the 
plaintiff the sum of $307.57, and interest on said amount from 12 July, 
1924.” 


John M. Robinson and Hunter M. Jones for plaintiff. 
Stewart, MacRae & Bobbitt for defendant. 


Per Curtam. From hearing the argument of counsel in this action 
and carefully reading the record and briefs, we can find no reversible or 
prejudicial error. The controversy narrowed itself down mainly to 
questions of fact, which were found by the jury in favor of the de- 
fendant. 

There is no new or novel proposition of law appearing in the record. 
In the judgment below there is 

No error. 





R. D. McREE v. GEORGE H. TALBOT. 


(Filed 1 May, 1929.) 


ApprEaL by defendant from Sink, Special Judge, at February Special 
Term, 1929, of MEcKLENBURG. 

Civil action to recover for material furnished and work done by plain- 
tiff in repairing defendant’s house, and to impress lien thereon. 

Upon denial of liability and issues joined, the jury returned a verdict 
in favor of plaintiff, entitling him to enforce his hen. 

Defendant appeals, assigning errors. 


Stewart, MacRae & Bobbitt for plaintrff. 
Bordeaux & Shelton and G. A. Smith for defendant. 
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Pex Curtam. The controversy on trial narrowed itself to issues of 
fact, determinable alone by the jury. A careful perusa. of the record 
leaves us with the impression that the case has been Leard and con- 
cluded substantially in accord with the principles of law applicable, and 
that the validity of the trial should be sustained. All matters in dispute 
have been settled by the verdict, and no action or ruling on the part of 
the trial court has been discovered by us which we appreuend should be 
held for reversible error. The exceptions relative to the admission and 
exclusion of evidence must all be resolved in favor of the validity of the 
trial; the case presents no new questions of law, or one not heretofore 
settled by our decisions. The verdict and judgment will de upheld. 

No error. 





SALLIE D. WILDER v. ODOM ALEXANDER. 
(Filed 8 May, 1929.) 


AppraL by defendant from Harding, J., at October Term, 1928, of 
Mrcxiensure. No error. 

The plaintiff alleged that she was the owner of a building in the city 
of Charlotte known as the Wilder Building; that K. M. Blake was 
directed to act for her in leasing it; that M. B. Rose was the rental 
agent, and that on 7 May, 1926, K. M. Blake and the defendant signed 
the following paper: 


“Mr. M. B. Rose, Agent for K. M. Blake. 


Dear Sir: 

I propose to rent from you the storeroom No. 5 of the New Wilder 
Building, said store fronting on East Third Street, at a rental of $157.50 
per month for a period of five years from 1 June, 1926. The regular 
lease of the building to be signed when prepared and presznted. 

Opom ALEXANDER. (Seal) 
K. M. Braxe. (Seal) 
Accepted.” 


It was further alleged that storeroom No. 5 was available for occu- 
pancy by the defendant from and after July, 1926, and that in Septem- 
ber, 1926, the defendant notified the rental agent that he would not 
occupy the room, in consequence of which it remained vacant for fifteen 
and one-half months after 1 July, 1926; that the plaintiff was ready, 
able and willing to carry out her contract; that the defendant had 
failed to comply; and that the plaintiff was entitled to damages. 
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The defendant filed an answer, and upon issues joined the jury re- 
turned the following verdict : 

1. Did the defendant and the plaintiff enter into the contract marked 
“Exhibit A,” as alleged in the complaint? Answer: Yes. 

2. Did the defendant breach said contract? Answer: Yes. 

3. In what amount, if any, is the defendant indebted to the plaintiff ¢ 
Answer : $1,501.25, with interest. 

Judgment for the plaintiff and appeal by defendant upon assigned 
error. 


Thaddeus A. Adams for appellant. 
Stewart, MacRae & Bobbitt for appellee. 


Per Curram. The defendant relies principally on the fourth and 
eleventh exceptions, which are addressed to the judge’s refusal to dis- 
miss the action as in case of nousuit. We have scrutinized these excep- 
tions and the remaining eleven, and find no error in any of them which 
entitles the defendant to a new trial. 

No error. 





ee 


BERRY JACKSON y. J. A. JONES CONSTRUCTION COMPANY. 
(riled S May, 1929.) 


AppraL by defendant from Sih, Special Judge, at February Special 
Term, 1929, of MeckLENBU RG. 

Civil action by plaintiff, employee of the defendant, to recover dam- 
ages for personal injury, alleged to have been caused by the negligence 
of the defendant’s foreman, in directing and requiring plaintiff, while 
engaged in construction work in the city of Charlotte, to carry a crooked 
piece of steel, 10 or 15 feet long, weighing three or four hundred pounds, 
across a ditch four feet wide and about four feet deep, without any 
assistance, which caused plaintiff to fall, as he jumped the ditch, and 
resulted in serious injury to one of his legs. 

Upon denial of liability and issues joined, there was a verdict and 
judgment for the plaintiff, from which the defendant appeals, assigning 
errors. 


GT. Carswell and Joe W. Ervin for plaintiff. 
J. Laurence Jones for defendant. 
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Per Curram. The case presents no new question of law. It is not 
different in principle from Cherry v. R. R., 174 N. C., 263, 93 S. E., 
783, or Pigford v. R. R., 160 N. C., 98, 75 S. E., 860. On authority 
of these cases the judgment will be upheld. 

No error. 





DODSON & COMPANY v. GROVES COTTON COMPANY. 
(Filed 8S May, 1929.) 


Aprran by defendant from Stach, J., at January Term, 1929, of 
GASTON. 

Civil action for breach of contract, tried upon the following issues: 

“1, Did the defendant, L. C. Groves, doing business as Groves Cotton 
Company, contract with the plaintiffs, Dodson & Company, for a ship- 
ment and delivery of 100 bales of cotton, middling white, equal type, 
‘Best’ to be shipped to Gastonia, N. C., on or before 15 December, 1927, 
at the price of 281% cents per pound, as alleged in the complaint? 
Answer: Yes. 

2. If so, did the plaintiff comply with the order and ship the cotton 
as directed? Answer: Yes. 

3. If so, did the defendant breach his contract as alleged? Answer: 
Yes. 

4, What damage, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $3,176.64.” 

Judgment on the verdict for plaintiffs, from which the defendant 
appeals, assigning errors. 


P.W. Garland for plaintiffs. 
Mangum & Denny for defendant. 


Per Curtam. The appellant presents a large number of exceptions 
and assignments of errors, but a careful perusal of the record leaves us 
with the impression that the ease has been tried substanticlly in accord 
with the principles of law appheable, and that the verdict and judgment 
should be upheld. No action or ruling on the part of the trial court has 
been discovered by us which we apprehend should be held for reversible 
error. 

The case narrowed itself largely to one of controverted facts, de- 
terminable only by a jury verdict, which has been rendered in favor of 
the plaintiffs. 

No error. 
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SAM L. SMITH vy. PILOT INSURANCE AND REALTY 
COMPANY, Inc., EY At. 


(Filed 8 May, 1929.) 


Apprat by plaintiff from Sinclair, J., at April Term, 1928, of Monrt- 
GOMERY. No error. 

Action to recover damages for breach of contract to procure deed 
from owners of land conveying the same to plaintiff. 

From judgment on an adverse verdict plaintiff appealed to the 
Supreme Court. 


W. A. Cochran for plaintift 


Vo counsel for defendants. 


Per Curtam. The only exceptions set out and discussed in the brief 
filed for plaintiff in this Court are to Instructions of the court in the 
charge to the jury. Other exceptions appearing in the case on appeal 
are abandoned. Rule 28. 

The contract 1s in writing; its execution is admitted, and it is free 
from ambiguity. It was correctly construed by the court, as a contract 
to procure from the owners within thirty days a deed conveying the land 
to plaintiff, or upon failure to do so, to return to plaintiff the money 
paid to defendants on the purchase price. There was evidence tending 
to show that defendants had not breached the contract, and are there- 
fore not hable to plaintiff for damages. The evidence was submitted 
by the court under instructions which are free from error, The judg- 
ment in accordance with the verdict 1s affirmed. 

No error. 





J. M. TALELANT ann MRS. MAUD TALLANT vy. B. & HW. COACH 
COMPANY. 


(Filed S May, 1929.) 


+ 
i} 


AppEaL by defendant from Harding, J., at November Term, 1928, 
of Mecxiensrre. No error, 

Actions begun by the above-named plaintiffs to recover damages for 
injuries caused by the neghgence of the defendant were consolidated, by 
consent, for trial, and were tried together. 

From judgment on the verdict, defendant appealed to the Supreme 
Court. 
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Stancil € Davis and D. E. Henderson for plaintiffs. 
John W. Hester for defendant. 


Per Curiam. All the evidence offered at the trial tended to show 
that the automobile in which plaintiffs were riding from their home to 
their store, in the city of Charlotte, was forced from the highway into a 
ditch by the negligence of the driver of a bus. The contrcversy between 
the plaintiffs and the defendant arose chiefly from their conflicting con- 
tentions as to whether or not the bus was owned by the defendant and 
operated by its driver. There was evidence tending to sustain the con- 
tention of each party with respect to this matter. The conflicting ev1- 
dence was submitted to the jury under a charge to which there were no 
exceptions. There was no error in excluding testimony offered as evi- 
dence that an attorney for plaintiffs, prior to the commencement of the 
actions, made inquiries for the purpose of ascertaining whether the bus 
whose driver forced the plaintiffs from the highway into the ditch was 
owned by defendants. Conceding that this testimony would have had 
some slight probative value had the inquiries been made by the plaintiffs, 
or either of them, it was not competent for that it does nct appear that 
plaintiffs had authorized any one to make inquiries with respect to the 
matter. It does not appear that the person making the inquiries was at 
the time the attorney for either of the plaintiffs. The judgment is 
affirmed. 

No error. 





C. C. CRANFORD er ar. vy. W. W. BRYANT ET AL. 
(Filed 8 May, 1929.) 


ArvrreaL by defendants from Oglesby, J., at July Term, 1928, of 
Ranvotrn. No error. 


J. A. Spence and H. M. Robins for plaintiffs. 
Brittain & Brittain, Gold & York, and Charles W. McAnally for 
defendants. 


Per Ovriam. This is a civil action in which personal property was 
seized by the sheriff under proceedings in claim and delivery and re- 
plevied by the defendants. The only issue was as to the amount the 
plaintiffs were entitled to recover for the deterioration and detention 
of the property. We have examined the exceptions and 4nd no error 
entitling the appellants to a new trial. 

No error. 
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GEORGIA MULL, spy Her Next Frrenp, LORETTA MULL, v. J. M. MOCK 
ET AL., TRADING AS ALLEN-SILER COMPANY. 


(Filed 29 May, 1929.) 


Apprat by defendants from Harwood, Special Judge, at the March- 
April Special Term, 1929, of Haywoop. No error. 


John M. Queen and Alley & Alley for plaintiff. 
Morgan, Ward & Stamey for defendants. 


Per Curtam. The plaintiff brought suit to recover damages for per- 
sonal injury alleged to have been caused by the negligence of the de- 
fendants. There was evidence tending to show that on 30 June, 1928, 
the plaintiff, a girl 13 years of age, was returning to her home on high- 
way No. 10, and that she was struck by a truck belonging to the de- 
fendants and operated by one of their employees. The defense was that 
the plaintiff’s injury was caused solely by the negligence of a man 
named Morgan who was driving his automobile on the highway. The 
controversy was reduced practically to issues of fact, which were sub- 
mitted to the jury and answered in favor of the plaintiff. We have 
examined the exceptions of the appellants and have been unable to find 
any substantial ground for a new trial. 

No error. 





FRANCES P. BOSTWICK y. L. B. JACKSON. 
(Filed 12 June, 1929.) 


ApprkaL by defendant from Sink, Special Judge, at May Special 
Term, 1928, of Buncomse. No error. 

Action to recover for services rendered by plaintiff to defendant under 
a contract of employment. The controversy involves only the amount 
which plaintiff is entitled to recover of defendant, who admits that he 
is indebted to plaintiff for services in the sum of $1,200. Plaintiff con- 
tends that defendant is indebted to her in the sum of $1,800. 

From judgment on an adverse verdict defendant appealed to the 
Supreme Court. 


Roberts, Young & Lane for plaintrff. 
Thomas 8. Rollins for defendant. 
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Per Curiam. Defendant’s assignments of error on his appeal to this 
Court are based on exceptions to instructions in the charge of the court 
to the jury, and to the failure of the court to comply in the charge with 
the provisions of C. S., 564. They cannot be sustained. The judgment 
is affirmed. 

No error. 





J. R. JENKINS, ADMINISTRATOR oF LEVI JENKINS, v. SOUTHERN 
RAILWAY COMVPANY ET AL. 


(Filed 12 June, 1929.) 


APPEAL by defendant, Southern Railway Company, from Harwood, 
Special Judge, at April Special Term, 1929, of Haywoop. No error. 

Action to recover damages for the wrongful death of plaintiff’s intes- 
tate. 

There was a judgment of nonsuit as to defendants other than Southern 
Railway Company. 

From judgment on the verdict that plaintiff recover of the defendant, 
Southern Railway Company, the sum of $4,500 as damages, the said 
defendant appealed to the Supreme Court. 


W.R. Francis and Alley & Alley for plaintiff 
Thomas S. Rollins for defendant. 


Per Crriam. From a judgment dismissing this action as of nonsuit, 
rendered at a trial in the Superior Court of Haywood County, October 
Special Term, 1928, plaintiff appealed to this Court. The judgment 
was reversed. 196 N. C., 466. We were of opinion, and so held, that 
the evidence offered at said trial should have been submitted to the jury, 
under appropriate instructions upon issues involving (1) actionable 
negligence on the part of the defendants; (2) contributory negligence on 
the part of deceased; (3) the principle of the “last clear chance”; and 
(4) damages. 

At the trial resulting in the judgment from which deferdant, Southern 
Railway Company, has appealed, the evidence was substantially the 
same as that on the former trial. Defendant on this appeal relies chiefly 
on its assignment of error based upon its exception to the refusal of the 
court to allow its motion for judgment as of nonsuit at the close of the 
evidence. This ass'gnment of error cannot be sustained. The motion 
was properly denied upon the authority of our decision in the former 
appeal, We find no error, and the judgment is affirmed. 

No error. 


Stacy, C. J., dissents. 
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In RE WILL OF WILLIAM HARRIS. 
(Filed 11 September, 1929.) 


Appra by caveators from Devin, J., and a jury, at February Term, 
1929, of Pasquotank. No error. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Were the paper-writings propounded as the last will and testament 
of William Harris, and the codicil thereto, executed in the manner and 
form as prescribed by the statute of the execution of a last will and testa- 
ment? Answer: Yes. 

2. At the time of the execution of said paper-writings was the said 
William Harris without sufficient mental capacity to make a will? 
Answer: No. 

3. Was the execution of said paper-writings propounded as the will 
of William Harris procured by the undue influence of Mrs. Maggie 
Harris? Answer: No.” 


Thompson & Wilson, McMullan & LeRoy for caveators. 
Aydiett & Simpson and Ehringhaus & fall for propounders. 


Per Curtam. We have read the record and briefs with care. We do 
not think the exceptions and assignments of error made by caveators can 
be sustained. We can see no reason why the testimony objected to by 
eaveators was incompetent. If the testimony had been incompetent, we 
think it harmless and not prejudicial. 

No error. 





KLIZABETH CITY HOTT CORPORATION vy. M. N. TOXEY. 
(Filed 11 September, 1929.) 


AppraL by defendant from an order of Devin, J., made on 31 May, 
1929, permitting the defendant, upon affidavit filed, to inspect certain 
documents and papers of the plaintiff, together with the minutes of the 
corporation and the defendant’s subscription to stock, and to examine 
W. G. Gaither and C. O. Robinson, officers of the corporation. From 
Pasquotank. Affirmed. 


McMullan & LeRoy for plaintiff. 
Aydlett & Simpson for defendant. 
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Per Curiam. The defendant contends that his Honor’s order is 
unduly restricted, but we are of opinion that it substantially recognizes 
all the material and determinative allegations in the defendant’s affidavit, 
and that defendant has no just cause of complaint. The order allowing 
the examination is 

Affirmed. 





GEORGE MORRIS y. NORFOLK SOUTHERN RAILROAD COMPANY. 


(Filed 11 September, 1929.) 


Civiz action, before Moore, Special Judge at June Term, 1929, of 
PAsQuotTank. 

Plaintiff alleged that on or about 1 April, 1912, he suffered the loss of 
his foot by reason of being struck and run over by a train owned and 
operated by the defendant. At the time of the injury plaintiff was a 
minor eight years and four months of age. The track of defendant 
crosses Culpepper Street within the corporate limits of Elizabeth City. 
At the time of the injury this was a much used and populous thorough- 
fare. 

Plaintiff offered evidence tending to show that while he and other 
colored boys were playing in Culpepper Street he attempted to run 
across the track of defendant, stumbled and fell across the track, and 
was run over by box cars pushed by an engine. The evidence further 
tended to show that the right of way of defendant at the intersection was 
obstructed by weeds and a building; that no signal was given by the 
engine as it approached the crossing, and that there was no lookout on 
the box ear. 

The evidence of defendant tended to show that the plaintiff was 
attempting to board a moving train, missed his footing, and fell under 
the train. 

Issues of negligence, contributory negligence and damages were sub- 
mitted to the jury and answered in favor of plaintiff. The issue of 
damages was answered in the sum of $2,000. 

From judgment on the verdict the defendant appealed. 


W. L. Cohoon and Ehringhaus & Hall for plaintiff. 
Thompson & Wilson for defendant. 


Per Curtam. There was evidence of negligence and strong evidence 
of contributory negligence. However, the material conflict in the testi- 
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cn re re 


mony created issues of fact. It was therefore necessary to submit the 

ease to the jury. The verdict establishes facts imposing liability, and 

no error of law appears in the record. Hoggard v. R. —., 194 N. C., 

256, 1389 S. E., 372; Brown v. R. R., 195 N. C., 699, 140 8. E., 622. 
Affirmed. 





EK. C. WEST vy. NATHAN JOHNSON anp JOHNSON COTTON COMPANY. 
(Filed 25 September, 1929.) 


ApprEa by defendants from Lyon, Emergency Judge, and a jury, at 
April Term, 1929, of Harnett. No error. 


Clifford & Williams for plaintiff. 
James Best and R. L. Godwin for defendamts. 


Perr Curiam. Plaintiff brings this action against defendants, alleging 
a written agreement between them, a performance on his part and a 
breach on the part of defendants. Defendants were to furnish plaintiff 
notes, judgments, accounts, etc., for plaintiff to collect on a basis of 
25%. The plaintiff demanded judgment against defendants for $969.25, 
and interest. 

The issues submitted to the jury and their answer thereto was as 
follows: 

“Ts the defendant due the plaintiff anything; if so, in what amount? 
Answer : $450 with interest.” 

From a careful inspection of the record, we do not think there is 
sufficient cause shown to disturb the verdict and judgment. 

No error. 





IN THE MATTER OF THE WILL OF M. IDA GULLEY. 
(Filed 25 September, 1929.) 


AppraL by propounders from Grady, J., at April Term, 1929, of 
Wayne. No error. 

Proceedings upon a caveat to the probate in common form of a paper- 
writing as the last will and testament of Mrs. M. Ida Gulley. 

The caveator alleged that the paper-writing propounded as the last 
will and testament of Mrs. M. Ida Gulley is not her will for that (1) 
the execution thereof was procured by the undue influence of the bene- 
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ficiaries named therein, and (2) for that at the date of the execution of 
said paper-writing, Mrs. M. Ida Gulley did not have sufficient mental 
capacity to make and execute a wil. 

The issues submitted to the jury were answered in accordance with 
the contentions of the caveator. 

From judgment in accordance with the verdict, the propounders ap- 
pealed to the Supreme Court. 


Dickinson & Freeman for propounders. 
Kenneth C. Royall and J. Faison Thomson for caveators. 


Pex Curtam. An examination of the record in this appeal does not 
disclose prejudicial error in any decision by the court below in a matter 
of law or legal inference for which a new trial should be ordered by 
this Court. 

The evidence pertinent to the questions involved in the determinative 
issues was submitted to the jury under instructions which are in accord 
with authoritative decisions of this Court. This evidence, consisting 
largely of the diverse opinions of witnesses, as is usual in proceedings of 
this nature, was conflicting. The jury having answered the issues con- 
trary to the contentions of the propounders, the judgment in accordance 
with the verdict must be affirmed. We find 

No error. 





H. P. WHITEHURST, ReEcEIvER or THE BANK OF VANCEBORO, v. JEF- 
FERSON STANDARD LIFE INSURANCE COMPANY, G. A. GRIMS- 
LEY, Trustee, L. E. SMITH And Wire, LYDIA C. SMITH, anp T. J. 
MARRINER, TRUSTEE IN BankRguptcy cr L. E. SMITH. 


(Filed 2 October, 1929.) 


APPEAL by plaintiff from Daniels, J., at May Term, 1929, of Craven. 
Affirmed. 

Henry P. Whitehurst and Ward & Ward for plaintiff. 

Brooks, Parker, Smith & Wharton and Warren & Warren for Jeffer- 
son Standard Life Insurance Company and G. A. Grimsley, trustee. 

Guion & Guion for L. FE. and Lydia C. Smith. 


Perr Curram. This is an injunction proceeding to restrain the sale of 
certain land by George A. Grimsley, trustee. The court below by agree- 
ment found the facts. The conclusions of law were as follows: 
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“1, That Lydia C. Smith was surety only on the note of her husband, 
L. E. Smith, to the Security Life and Annuity Company. 

9. That Lydia C. Smith, wife of L. E. Smith and beneficiary in the 
life insurance policy, has a vested interest and property therein. 

3. That the equitable doctrine invoked by the plaintiff does not apply. 

4. That restraining order should be dissolved.” 

We have read the record and briefs carefully. We are of the opinion 
that the judgment of the court below was correct. 

Affirmed. 





GEORGE W. WILSON y. M. W. COOPER ET at. 
(Filed 2 October, 1929.) 


Apprat by plaintift from Vunn, J., at June Term, 1929, of Lenorr. 

Civil action by plaintiff, employee, to recover of M. W. Cooper & 
Co., road contractors, the sum of $2,481.90 for services rendered and 
work done in and about the construction of a highway in Lenoir County. 

Plaintiff alleges that M. W. Cooper & Co. is a partnership composed 
of M. W. Cooper and S. Strudwick. This is denied by S. Strudwick. 
Judgment by default final was rendered against M. W. Cooper for want 
of an answer. On the controverted issue as to whether 8. Strudwick was 
a member of the alleged partnership, the jury answered in favor of said 
defendant. Plaintiff appeals, assigning errors. 


Shaw & Jones for plaintiff. 
P. D. Croom for defendant. 


Per Curtam. The controversy on trial narrowed itself to an issue of 
fact, determinable alone by a jury. It has answered the issue in favor 
of the defendant, S. Strudwick, and we have found no error in the trial. 
The verdict and judgment will be upheld. 

No error. 





JAMES B. BAREFOOT v. C. E. UNDERWOOD, C. DUDLEY DUGOSE, 
PARTNERS, TRADING AS UNDERWOOD MOTOR COMPANY, R. P. JACK- 
SON, anp R. E. WEST. 


(Filed 9 October, 1929.) 


Apprat by plaintiff from Daniels, J., at August Term, 1929, of 
Sampson. Affirmed. 
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C. L. Guy and R. L. Godwin for plaintiff. 
Butler & Butler, Faircloth & Fisher and EB. C. Robinson for de- 
fendants. 


Per Curtam. The following judgment was rendered by the court 
below: 

“This cause coming on to be heard, . . . and after reading the 
pleadings the defendants move the court for an order dismissing plain- 
tiff’s action on the ground set out in the second defense in the answer; 
that there has been a former trial, and judgment between the parties 
adjudicating the matter disclosed by the pleadings and set up a formal 
plea of res adjudicata, and the court from an inspection of the pleadings 
in this case and an inspection of the pleadings in a former case be- 
tween James B. Barefoot and The Underwood Motor Company, and 
the issues and judgment and entries in said former. suit and the 
order of Judge Harris in said former suit, and being admitted that 
there is no other concern by the name of the Underwood Motor Com- 
pany, except the Underwood Motor Company referred to in these 
actions, and the partners composing the Underwood Motor Company 
appeared in court, employed counsel and defended said action, and the 
court further finding that the defendants in this action, to wit, R. P. 
Jackson and R. E. West, were only the agents and employees of the 
Underwood Motor Company. It is thereupon, on motion of the defend- 
ants, considered, ordered and adjudged that the plaintiff is estopped 
by the former judgment roll in the case of James B. Barefoot v. Under- 
wood Motor Company, and that the plaintiff’s action is dismissed.” 

We think there was evidence sufficient for the court below to find the 
facts as set forth in the judgment. The judgment below is 

Affirmed. 


O. E. GOODWIN v. DURHAM & SOUTHERN RAILWAY COMPANY. 
(Filed 23 October, 1929.) 


ApPpEAL by plaintiff from Sink, Special Judge, at April Term, 1929, 
of DurHam. Affirmed. 

Action to recover damages for the negligent killing of plaintiff’s 
horses. 

At the close of the evidence for the plaintiff, there was a judgment 
dismissing the action as upon nonsuit. From this judgment plaintiff 
appealed to the Supreme Court. 


N.C.) FALL TERM, 1929. 793 
THOMPSON Vv. CURRIE. 


J. Grover Lee and L. P. McLendon for plaintiff. 
Fuller, Reade & Fuller for defendant. 


Per Curtam. The evidence offered by plaintiff upon the trial of this 
action, viewed in the light most favorable to him, in accordance with 
the well established rule in this jurisdiction, fails to sustain the allega- 
tions of plaintiffs that his horses were killed by the negligence of de- 
fendant. There was no error in the judgment dismissing the action as 
upon nonsuit. The judgment is 

Affirmed. 





T. R. THOMPSON er ux. v. N, A, CURRIE & COMPANY, Inc. 


(Filed 25 October, 1929.) 


AppreaL by plaintiffs from Cranmer, J., at April Term, 1929, of 
Biapven. No error. 

Action to enjoin foreclosure of mortgage on land, upon allegation 
that the debt secured thereby had been paid. Defendant denied the 
allegation, and prayed for judgment on the debt, and for decree of 
foreclosure. 

The issue submitted to the jury was auswered as follows: “In what 
sum, if any, are plaintiffs indebted to the defendant on note and mort- 
gage described in the pleadings? Answer: $753.06, and interest to 
date.” 

From judgment on the verdict, and decree of foreclosure of the mort- 
gage, plaintiffs appealed to the Supreme Court. 


F. D. Hackett, Jr., for plaintiffs. 
H. H. Clark for defendant. 


Per Curtam. Plaintiffs’ assignments of error on their appeal to this 
Court cannot be sustained. 

The receipt offered in evidence by the plaintiffs shows on its face 
that the money, to wit, the sum of $1,162.62, for which it was issued was 
paid by plaintiffs to defendant in settlement of plaintiffs’ account with 
defendant. There was no contention that plaintiffs have paid to de- 
fendant any other money than that shown by the receipt. Plaintiffs 
kept the receipt as written for nearly nine years, before contending that 
they had paid the note secured by the mortgage and that the receipt was 
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evidence of such payment. They do not now contend that there was any 
mistake or fraud in the receipt. The instruction of the court with 
respect to the receipt cannot be held for reversible error. 

The issue submitted to the jury involved only a question of fact. This 
question was submitted to the jury in a charge which we think is not 
subject to the exception that the court failed to comply with C. S., 564. 
The judgment is affirmed. 

No error. 





QO. O. SNOW eT ux. v. W. C. LOMAN, 


(Filed 6 November, 1929.) 


AppeaL by defendant from Finley, J., at June Term, 1929, of 
Forsytn. 

Civil action tried upon the following determinative issues: 

“Were the plaintiffs induced by the fraud of the defendant to sell and 
convey their property and to accept as part payment therefor the $5,500 
note, as alleged in the complaint? Answer: Yes. 

What amount, if any, are the plaintiffs entitled to recover of the de- 
fendant? Answer: $5,397, with interest from 10 February, 1928.” 

From a judgment on the verdict the defendant appeals, assigning 
Crrors, 


Ratcliff, Hudson & Ferrell for plaintiffs. 
Parrish & Deal for defendant. 


Pex Curram. The principal question presented by the appeal is the 
sufficiency of the evidence to support the issue of fraud. A careful 
perusal of the record leaves us with the impression that the evidence in 
this regard, while slight, was such as to require its submission to the 
jury. It would serve no useful purpose to set out the testimony of the 
witnesses in detail, as the chief question presented is whether it is 
sufficient to carry the case to the jury, and we think it is. 

The verdict and judgment will be upheld. 

No error. 
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ISENHOUR v. KIMBALL, 


RUFUS ISENHOUR anv G. M. ISENHOUR, raving AND DoIneé BUSINESS 
AS YADKIN BRICK YARDS, y. J. W. KIMBALL anv Wire, CORDIE E. 
KIMBALL. 

(Filed 20 November, 1929.) 


AppeaL by defendant, Mrs. Cordie E. Kimball, from Shaw, J., at 
May Term, 1929, of Sranty. 

Civil action to recover for materials purchased from plaintiffs and 
used by J. W. Kimball in his contracting business, and to hold Mrs. 
Cordie E. Kimball liable therefor as partner with her husband in said 
business. 

From a verdict and judgment in favor of plaintiffs, the feme defend- 
ant appeals, assigning errors. 


R.L. Smith & Sons for plaintiffs. 
Brown & Sikes and Armfield, Sherrin & Barnhardt for defendants. 


Per Curtam. A careful perusal of the record leaves us with the im- 
pression that the evidence is not sufficient to hold the feme defendant 
lable, as a partner with her husband, for the plaintiffs’ claim. It fol- 
lows, therefore, that the appellant’s motion for judgment of nonsuit 
should have been allowed. 

It would serve no useful purpose to set out the evidence in detail, as 
we deem it insufficient to support a finding of partnership, and this 
renders the other questions academic. 

Reversed. 


DISPOSITION OF APPEALS FROM THE SUPREME COURT OF NORTH 
CAROLINA TO THE SUPREME COURT OF THE UNITED STATES 


Garysburg Manufacturing Company v. Board of Commissioners of 
Pender County. Dismissed for reason that judgment of State Court 
sought to be reviewed was based on non-Federal ground. 


PRESENTATION OF THE PORTRAIT 


OF THE CLERK OF THE SUPREME COURT 
OF NORTH CAROLINA, 1868-1886 


MAJOR WILLIAM HENRY BAGLEY 
ADDRESS BY 


CHARLES WHEDBEE 


OF PERQUIMANS COUNTY 


MAY 14TH, 1929 


May it please the Court: 


As a representative of Perquimans County, and as a friend of the 
family, it is my privilege to present to you today a portrait of Major 
William Henry Bagley, a son of Perquimans and one of her contribu- 
tions to the State’s history. 

As a representative of Perquimans County, may I indulge for a few 
moments in recalling briefly the historic and characteristic background 
of the people and the county from which the subject of my sketch came? 

With its fertile acres stretching back on each side of the beautiful 
stream which bears its name, the county of Perquimans is nestled near 
the center of that tier of counties in northeastern North Carolina, lying 
north of the Chowan River and Albemarle Sound, and adjoining the 
State of Virginia and the Atlantic Ocean, sometimes referred to in 
modern times as the lost provinces of the east. Each of these counties 
has its facts of historic interest of which it is justly proud, and not 
unlike her sisters, Perquimans has her facts of history to which she 
poits with pride, but not with boastfulness. The records of her sons, 
the Harveys, the Durants, the Skinners, the Bagleys, the Blounts and 
others, are blazoned in the annals of the early history of the State. The 
first religious service held in North Carolina was held at Phelps Point, 
now Hertford, by Hugh Edmonson, and a tablet marking the spot and 
giving the data will be dedicated with appropriate ceremonies by the 
Friends on 11 June next. There are many other matters of historic 
interest that cluster about this good county. But while we are justly 
proud of the facts of historic interest, we are more proud of the charac- 
teristics of her people. Her people are kindly and retiring; they believe 
to every one should be accorded his just due; they are long suffering and 
patient, but when once aroused and feel that their rights have been im- 
properly taken from or denied them, they will fight a rattie-snake and 
give him the first strike. These characteristics are quite aptly illustrated 
by two incidents in the life of George Durant, one of the carly settlers 
and one of the leaders of that section; one is when Durant came to settle 
in Perquimans County, instead of taking the land, as was the usual wont 


798 IN THE SUPREME COURT. [197 


PRESENTATION OF BAGLEY PORTRAIT. 


in that day, he bargained with and bought the land from the Indians, 
and the deed of the King of the Yeopims, on record in Perquimans 
County, recites that the King conveyed the land with the consent of his 
people. So well and faithfully did George Durant deal with the Indian 
that John Durant, son of George, was elected honorary King of the 
Yeopims. This incident, I think, aptly illustrates the kindly and just 
attributes of her people. The other incident relates to the time when 
Miller, a representative of the King of England, came to Perquimans 
County and denied to her citizens certain rights that they had rightfully 
been enjoying. George Durant pleaded with Miller to allow the people to 
exercise these rights and privileges, and so insistent did he become that 
Miller ordered Durant’s arrest; but outwitting Miller, Durant called a 
meeting of the leading men of the realm and had himself appointed 
Attorney-General of North Carolina. Immediately he brought an in- 
dictment against Miller, with the result that he was banished from the 
realm under pain of being hung for high crimes and misdemeanors 
should he return to the community. 

Of this community, with this historic and characteristic background, 
the Bagley family was a part, and with these ideals firmly imbedded in 
his nature, the subject of my sketch was born on the banks of the beau- 
tiful Perquimans River, which he loved so devotedly all his life. 

Among the earlier settlers in this county we find the Bagleys, and the 
records disclose that from a very early period they took an active part in 
the civie and official life of the county. We find them filling the offices of 
sheriff, Clerk and Master in Equity, Justice of the County Court and 
similar positions; later we find them active in the Masonic Order. 

The first American paternal ancestor of Major William Henry Bagley, 
of which we have a record, was Thomas Bagley, who died in July, 1727, 
and devised to his son Thomas the plantation on which he lived; to his 
son William the land on Great Branch, and other property to his 
daughter Hanna, and his wife Susannah; a grandson of this Thomas 
Bagley, another Thomas, fought in the Revolutionary War; his son 
William fought in the War of 1812. William Bagley married Dinah 
Holmes, daughter of William Holmes and Ann Gregory. Their son, 
Willis Holmes Bagley, was born 15 March, 1808; in 1828 he married 
Mary Elizabeth Clary, daughter of James Clary and Susannah Scar- 
borough. Twelve children were born to them, of whora five attained 
mature age, William Henry, subject of this address, the eldest; Stephen 
D. Bagley, educator, was born in 1840; Willis Bagley, attorney, was 
born in 1845; Grizelle Clary Bagley was born in 1847, and Leroy G. 
Bagley, who was born in 1849. Those were the only children who lived 
to maturity and married. 

Stephen was a lieutenant in the Confederate Army, serving through 
the war with Company A of the Eighth North Carolina Regiment. He 
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was at one time principal of the Littleton Female College, and was later 
president of the Louisburg Female College for Women. 

Willis Bagley, at the age of 18, was principal of Hertford Academy; 
at 26 he was appointed Solicitor of the First Judicial District of North 
Carolina, and later became Assistant United States District Attorney. 
During the last illness of his brother, Major Bagley, he filled, unofh- 
cially, but with credit, the place of Clerk of the Supreme Court. 

Grizelle Bagley became the wife of Mr. Benjamin Moffitt, cotton mill 
president at Franklinville, Randolph County, and died 6 April, 1902. 

Leroy G. Bagley, accountant, married Miss Minnie Haywood, of 
Raleigh. He died in 1888. 

On his mother’s side Major Bagley was descended from the well known 
Searborough family of Virginia and North Carolina. The line goes 
back to William Scarborough, who married Frances McRora, in Middle- 
sex County, Virginia, in 1691, Their son, McRora Scarborough, was a 
member of the Colonial Council and a colonel in “His Majesty’s” Militia. 
In 1729 he married Anna Peterson, daughter of Thomas Peterson, who 
owned the Jand upon which Edenton is built, and Johannah Taylor. 
Their son, Benjamin Searborough, married Sarah Long, daughter of 
Thomas and Susannah Long. Susannah Scarborough, their daughter, 
became the wife of James Clary, son of Wilham Clary. Willis Holmes 
Bagley, father of Major Bagley, married their daughter, Mary Elizabeth 
Clary. 

Major Bagley’s mother und father lived only a short time after the 
Civil War. He was devoted to them both, and his mother particularly 
made a deep impress on his whole life. She was a woman of decided 
personality and strength of character. During her last illness she kept 
in touch with and discussed intelligently current events. Major Bagley, 
when he was away from home, and after he moved to Raleigh, wrote her 
constantly, and particularly he never let his own birthday pass without 
writing her a letter. 

It may be of interest to pause just here and note the reeord of both 
sides of Major Bagley’s family made about 100 years ago: In the will 
of William Bagley in 1826 he devises, “to my son the land whereon J 
live and the still erected thereon to him and his heirs forever.” In the 
will of John Clary, in 1825, he devises, “to my son all the lots and com- 
mon grounds and the improvements thereon I own in the town of Hert- 
ford. The whiskey apparatus alone excepted.” We can judge from the 
attitude of the two branches of the family that the mother well might 
be the guiding star in the succeeding generations. 

William Henry Bagley was born in Perquimans County on 5 July, 
1833, at the home of his father, Col. Willis Holmes Bagley, on the banks 
of Perquimans River. Colonel Bagley was a popular and influential 
eitizen of the county, having been sheriff, and was also Grand Master of 
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the Masons. His portrait hangs today in the Masonic Hall in the 
historic courthouse of Perquimans County. William Henry received his 
early education or instruction from Rev. Benjamin F. Bronson, a schol- 
arly divine of the Episcopal Church, and long a rector at’ Wilson, North 
Carolina, and a liberal education at the academy located in Hertford 
under the able and accomplished instruction of Professor John Kim- 
berley, afterwards a professor at the University of North Carolina. The 
boy showed remarkable precocity, for at the age of 19 he was register 
of deeds of Perquimans County. He moved to Elizabeth City in 1855 
and became the editor of a paper called The Sentinel. In 1859 he was 
licensed to practice law, but the appeal of journalism was still strong in 
him, for in 1860, with Colonel James W. Hinton, he became co-editor of 
The State. He was afterwards editor of a paper which supported the 
American Party, which became strong for a period in northeastern 
North Carolina, with the passing of the Whig party, of which the 
Bagleys were members. 

Then came the Civil War. He immediately enlisted as a private and 
was, on 15 May, 1861, commissioned lieutenant of Company A, Eighth 
Regiment North Carolina Troops. On 8 February, 1862, he fought in 
the battle which resulted in the capture of Roanoke Island, and was cap- 
tured by the Federals. After exchange of prisoners he was, on 25 Octo- 
ber, 1862, commissioned Captain of Company A, Eighth Regiment. In 
April, 1864, he was transferred to the 68th Regiment North Carolina 
Troops, and was commissioned major on 16 April, 1864. He resigned 
as major on 11 June, 1864, in order to serve as Senator from Perqui- 
mans and Pasquotank counties, to which office he had been elected. This 
was his second term as State Senator. In July, 1865, President John- 
son appointed Major Bagley as superintendent of the United States 
Mint at Charlotte, but Major Bagley was not able to take the “Ironclad” 
cath required, and this office passed into other hands. In that year, how- 
ever, Jonathan Worth, in the first vote of the people after the war, was 
elected Governor, and he made the young man from Perquimans his 
private secretary, and on 1 March, 1866, Major Bagley and Adelaide 
Ann, daughter of Governor Worth, were married. 

In January, 1869, after a governor, supported by Federal bayonets, 
had supplanted the governor elected by native ballots, Governor Worth 
wrote his brother: 

“There is now a strong probability that Major Bagley, who has been 
on his oars for six months, will be elected Clerk of the Supreme Court. 
This office is worth at least $3,000 a year. He is admirably fitted to 
fill it, and would be likely to retain it permanently.” Governor Worth, 
whose influence counted heavily for Major Bagley, was right. Major 
Bagley was elected, and he loved the office, and held it when Pearson 
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was Chief Justice, and when Smith presided over the Court, and “per- 
manently” until his death. 

In those days the Supreme Court had its court room and its chambers 
in the State Capitol. Major Bagley’s office is now occupied by the Sec- 
retary of State. Outside the windows was the Capitol Square, in- 
formally lovely behind its old iron fence. He loved it. It became part 
of him, its huge oaks, the sweet grass which grew about their roots, the 
birds that sang there every spring and summer. There is a legend that 
it was he who brought the squirrels, the ancient ancestors of those squir- 
rels there today eating peanuts timidly from the delighted children. In 
that office in his fine legible hand he kept the clear record of the Court. 
There were not so many assistants as there are today. A woman stenog- 
rapher would have been something approaching the scandalous. 

But the records were kept neatly, accurately, and filed in high cabi- 
nets along the walls. In office Major Bagley was cordial and courteous 
to attorneys who came from all parts of the State to appear before the 
Court. He held the respect and regard of the Justices of the Court. 
Particularly he loved to hand the parchment hecenses to newly fledged 
young lawyers, and if these young fellows in post-war poverty lacked 
the clerk’s fee, Major Bagley was glad to wait. One successful New 
York attorney sent to Major Bagley’s widow, after his death, the fee 
which the Major had waived when the young man, then poor, received 
his license. Major Bagley was happy in the place where life had 
put him. 

There have been many changes in the personnel of the Court since its 
organization in 1819, but there have been only seven clerks during 
that time. The first Clerk was William Robards, who served from 1819 
to 1828. He was succeeded by John Lawson Henderson, who served 
from 1828 to 1843. He in turn was succeeded by Edmund B. Freeman, 
who held office from 1843 to 1868. He was succeeded by Major William 
Henry Bagley, who held office from 1868 to 1886. He was succeeded 
by Colonel Thomas S. Kenan, who held office from 1886 to 1911. He 
was succeeded by Joseph Seawell, from 1911 to 1923, and he was suc- 
ceeded by Edward C. Seawell, who now holds the position of Clerk. 

At the time of the appointment of Major Bagley the Court consisted of 
Richmond M. Pearson, Chief Justice, and Associate Justices Edwin G. 
Reade, William B. Rodman, Robert P. Dick, and Thomas Settle. 

Settle resigned in 1871, and Governor Caldwell appointed Nathaniel 
Boyden to succeed him. 

Dick resigned in 1872 to become United States District Judge of the 
Western North Carolina District. Thomas Settle came back on the 
Court as his successor. 

Boyden died in November, 1873, and William P. Bynum was ap- 
pointed to succeed him. 
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Thomas Settle resigned again in 1876, and William T. Faircloth was 
appointed to succeed him. 

Chief Justice Pearson died in 1877, and on 14 January, 1878, Gov- 
ernor Vance appointed W. N. H. Smith to succeed him. 

In August, 1878, a Court of three (the size being reduced from five to 
three) was composed as follows: W. N. H. Smith, Chief Justice, and 
Thomas S. Ashe and John H. Dillard Associates. 

Dillard resigned in 1881, and Governor Jarvis appointed Thomas 
Ruffin to succeed him. 

Ruffin resigned on 29 September, 1883, and Augustus S. Merrimon 
was appointed to succeed him. 

At the time of Major Bagley’s death, 21 February, 1886, the Court | 
was composed as follows: W. N. H. Smith, Chief Justice, and Thomas 8. 
Ashe and Augustus S, Merrimon, Associates. 

We may be pardoned for paraphrasing a well known poem and say: 
Courts may come and courts may go, but a clerk, if faithful, as was 
Major Bagley, holds on “forever.” 

During Major Bagley’s last illness the duties of Clerk were carried 
on by his brother, Willis Bagley, of Jackson, N. C. 

After Major Bagley’s death Chief Justice Smith wrote Willis Bagley: 

“Your brief note has been received this morning, and we are glad to 
give you our appreciation and approval of the manner in which during 
the illness of your brother, our late Clerk, you have discharged the 
onerous and responsible duties of the office. The Court desires me in 
giving this assurance to request that you will continue to perform these 
duties until a successor has been appointed and conducted into office.” 

A short time later Colonel Thomas S. Kenan, former Attorney-Gen- 
eral, was elected Clerk and served for many years. 

Shortly after Major Bagley became Clerk of the Supreme Court that 
Court faced the situation created by the activities of Governor Holden 
and his armed emissaries under the infamous Kirk. 

Major Bagley, as Clerk, had no discretionary part in that thrilling 
episode, but he must have been stirred, as were other North Carolinians 
in that crisis, although his place as Clerk made him refrain from ex- 
pressing his feelings. The action of Chief Justice Pezrson and the 
action of Judge Brooks, from our own bailiwick, is history with which 
all of us are familiar, and is another example of the characteristics of 
our people to which we point with pride, but not with boastfulness. 

There was a large trekking of North Carolina Quakers and others 
from Guilford and Randolph counties in the central part of the State, 
and from Perquimans in the east to Indiana and other Western States in 
the early fifties and earlier—some following the lure of cheap, rich new 
lands, some because not believing in slavery they wished to live in a non- 
slave holding State; some for perhaps both reasons. Among those going 
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from Guilford and Randolph were the parents of Hon. Joseph G. Can- 
non, afterwards Speaker of the House. Among others going from Guil- 
ford and Randolph were two sisters of Jonathan Worth, father of 
Major Bagley’s wife. 

From Perquimans there went to Indiana members of the Nathan Bag- 
ley family and settled in same section where the Guilford and Randolph 
Friends had made their homes. In those days it was a far ery from 
Perquimans to Randolph, without good highways or railroads or other 
means of communication, there was more intercourse between Hertford 
and New York than between Perquimans and Guilford, though there 
was early exchange of greetings through traveling delegates to the vari- 
ous Friends assemblies in different parts of the State. After visiting 
eastern North Carolina, following in the footsteps of Hugh Edmonson, 
who preceded him, John Fox visited the Friends meeting-houses in Guil- 
ford and Randolph. But between the people generally of the two sec- 
tions it was as if a great gulf was fixed. 

It is not so remarkable that going to Raleigh as a Senator in the days 
of the war, that William Henry Bagley, young, unmarried and eligible, 
should meet the daughters of Governor Worth, nor remarkable or sur- 
prising that a union between the Bagleys and Worths should follow by 
the marriage of Major Bagley and Miss Adelaide Ann Worth. It was 
but natural that the young Senator in the days after Appomattox should 
be invited to the social functions of the capital city, making a brave 
attempt to restore the social life of the older and more prosperous days. 
Raleigh has always been a center of social activities in North Carolina, 
though without the settings, surroundings and refreshments that char- 
acterized the days of former prosperity, youth could not be denied its 
pleasures because calico reigned in the place of silk and satin. Raleigh 
was gay in those days, when Major Bagley and other young men fresh 
from the war, and Miss Worth and other young women, suffering the 
privations of war, met in the hospitable homes, no less hospitable because 
there was enforced absence of luxuries. There was no event celebrated 
with more eclat than when Governor Worth’s daughter and the Senator 
from Perquimans were married in the First Presbyterian Church. If 
the trousseau and flowers were simpler than in these days, the bells rang 
as merrily and marriage then, as later, was “one grand sweet song.” 

It was, however, a much further cry from Perquimans to the Quaker 
settlement in Indiana than from Perquimans to Randolph, which wit- 
nessed the union of the Worth and Bagley families. But truth is stranger 
than fiction. The Reuben Bagley family of the succeeding generation 
from Perquimans in Indiana became the friends of the descendants of 
the Worths from Randolph. Later the family friendship ripened and 
the descendants of the Perquimans Bagleys and the Randolph Worths 
plighted their troth in holy matrimony in far off Indiana as another 
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Perquimans Bagley and Randolph Worth had done in Raleigh in 1866. 
This seemed to evidence some sort of magnetic attraction by which love 
leaped barriers of space and territory and time, as it has a way of doing. 

Called to Indiana to deliver the address at Earlham College, an insti- 
tution founded by the Friends and at one time presided over by David 
Worth Dennis, kinsman of Jonathan Worth of Randolph, Josephus 
Daniels, who had married Addie Worth Bagley, daughter of Major 
Bagley, and granddaughter of Governor Jonathan Worth, visited rela- 
tives of his wife—Worth descendants. At one home near Richmond, 
Indiana, he met a lady who had married a cousin of his wife. “My 
family also came from North Carolina,” she said to Mr. Daniels. “They 
were of the Nathan Bagley stock of Perquimans County.” She had not 
known of the intermarriage of the Bagleys and Worths in North Caro- 
lina. Mr. Daniels did not then know of the Nathan Bagleys of Per- 
quimans County. It was rather a strange coincidence that these two 
families, who had not either known or known of each other in North 
Carolina, should constitute another chain in the marriage relations of 
the Bagleys and Worths. 

This incident shows how little one generation can look into the future, 
and recalls an incident related by Dr. C. Alphonso Smith in presenting 
the tablet of O. Henry, which was unveiled in this building, appropriate 
here because it concerned the Worth family: “Dr. David Worth, father 
of Ruth, made minute inquiries into the past of his would-be son-in-law 
(Sidney Porter), and became convinced, writes a descendant, that ‘Mr. 
Porter was a man of strictly upright character and worthy of his 
daughter’s hand.’ The marriage took place at Center, the ancestral 
home of the Worths, on 22 April, 1824, and was really a double celebra- 
tion. Ruth Worth’s brother, Jonathan, who was later to become Gov- 
ernor of North Carolina, had married Martitia Daniel, of Virginia, two 
days before, and the brother’s infare served as a wedding reception for the 
sister. It was a notable occasion for the little Quaker village in more 
ways than mere festivity. Could I have been present when the infare 
was at its height, when congratulations and prophecy were bringing their 
blended tributes to father and mother, and to son and daughter, I should 
not have been an unwelcome visitor, I think, could I have lifted the veil 
of the future for the moment and said to Dr. Worth and his wife: 
‘Eighty years from now a statue will be dedicated in the capital of 
North Carolina to one of Jonathan Worth’s grandsons, the first statue 
to be erected by popular subscription to a North Carolina soldier, and 
the name engraved on it will be that of Worth Bagley, and ninety years 
from today a memorial tablet will be dedicated in the same city to one 
of Ruth’s grandsons, the only monument ever erected in the State to a 
literary genius, and the name engraved upon it will be that of Wilham 
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Sidney Porter.’ But the roads of destiny along which the two cousins 
were to travel to their memorial mecting place were to be strangely 
diverse.” 

I might go on and recount a great many incidents in the lives of these 
two families from their earliest settings in Perquimans and in Randolph 
and many of them would prove interesting and instructive reading, but 
I desire now to speak more particularly of Major Bagley himself and his 
life in Raleigh. It was here that his last days were spent, and here it 
was that he served as Clerk to this Court. 

Life to Major Bagley was a gracious and beautiful thing. And in that 
life he was such a one as we now too seldom see—a man content with his 
world, bent on blessing his own sphere and making it beautiful, undis- 
turbed by the driving madness that has come in these later years tending 
to rob leisure of its grace and living of its dignity. He was a man con- 
tent, but content only because he had found beauty and happiness at the 
center of the circle of his personal and official life, making it only folly 
to go seeking upon tangents more flamboyant, or satisfactions more 
startling. 

Raleigh people thought it strange that he was not born in Raleigh— 
he became so definitely a part of it. Every man, woman and child in the 
city, which was then an oak-shaded town of six thousand persons, knew 
him and loved him. To every one he was the “Major.” Picture him 
now moving along the streets of that pretentious town which insisted it 
was a city. Erect, with his immaculate beard trimmed in smart pre- 
cision, he walked like a soldier along those sidewalks of foot-packed 
earth between the encroaching grass. People saw him coming, and ac- 
cepted his joyous greeting with a rising sense of friendliness in their own 
hearts. Each day he walked from his office in the capitol down the 
wide, shaded Fayetteville street, to its foot and the old Governor’s palace, 
now turned into a school, and east two blocks to his own house on South 
street. He loved that house with the two great oaks that shaded it and 
the magnolia trees at its door. 

Inside the house would be his wife, the lovely Adelaide Ann, his three 
daughters, Adelaide, now Mrs. Josephus Daniels, Belle and Ethel, and 
his three sons Worth, later to be known as Ensign Worth Bagley, the 
first fallen of Naval officers in the Spanish War, and whose monument 
now stands on the capitol square, William Henry, now a journalist of 
Fort Worth, Texas, and David, now Captain David Worth Bagley, 
U.S. Navy. There would be a satisfying fragrance in the house part of 
the roses from the garden under his bedroom, and part from the aroma 
of supper coming from the detached kitchen behind the rambling house. 
There would be something for supper that a friend had sent or that he 
had bought that morning in the big eool market on Fayetteville street. 
There might be partridges, wild turkey or best of all, shad or oysters 
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from the eastern country where he was born and which he loved. After 
supper perhaps Ethel played on her violin, or Belle would be at the 
piano, and they would all sing together contemporaneous songs, one of 
the dearer hymns, and finally always the rollicking political battle song 
which the Major himself had written when the presidential campaign of 
Greely stirred his heart. I am giving you herewith two of the verses 
of the battle song: 


CINCINNATI. 


They went from the EAST and they went from the WEST, 
Sent there by the people who love the land best; 

The NORTH and the SOUTH had gathered there, toc, 
United once more ‘““neath the red, white and blue.” 


They are crossing “the chasm”’——“‘the BLUE and the GRAY,” 
And soon the two colors will mingle away ; 

God bless the “OLD FARMER,” and long may he live, 
To teach a brave people, “FORGET AND FORGIVE!” 


CHORUS. 

Then, Hip! hip!! hurrah!!! 
For the HERO so true, 
Who clasps the GRAY hand 

In that of the BLUE! 


And afterwards, when the children were in bed, there would be the 
New York Herald. But there would be other nights—cold nights, when 
the mud would be jagged steel—when he would go out with basket or 
with buggy piled with provisions or firewood on errands that satisfied 
his heart: Once he broke his leg in the sleet when he was carrying a 
load of wood to an old negro servant. But usually he came back whist- 
ling a little, to read his New York Herald, or to talk to his wife of 
things that happened at the capitol that day. He came to love Raleigh 
as he ever loved the sweep of the broad and beautiful Perquimans River, 
on which his infant eyes opened, and where in boyhood he swam and 
fished and boated. Up to his last days he often spoke with the sincerest 
affection of his happy boyhood days on the banks or the bosom of the 
Perquimans and of his early manhood on the banks of the Pasquotank. 
The love of the waters of the section where he was born, the spirit of its 
people, its history and tradition, were part of his very being. In his 
latter days in the bed of sorrow he often sighed for a sight of the rivers 
“his ain country,” and delighted in living over again the incidents that 
made his early home and companions dear to him. He became so much 
a part of Raleigh, he came to love it for his own, and it loved him. 
Life was so beautiful. He tasted it so gracefully, so thankfully. It 
seemed to be no part of the story begun, that his life had to be cut off in 
agony and tragedy. And yet there was a time when Raleigh hardly 
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knew him. That was the time when sturdy, sober old Jonathan Worth 
sat down at his desk and wrote a letter to his friend, John Pool, promi- 
nent then in the eastern part of the State: 

“T desire, in strictest confidence, to make an inquiry of you, which 1t 
may be unpleasant to you to answer. If so, I will not complain of your 
silence. 

“T learn from one of my daughters that Major Bagley, Senator from 
Pasquotank and Perquimans, has asked leave to address her. I do not 
know enough of him to approve his suit till I know more about him. 
My daughter is young, intelligent, well educated and in every way fitted 
to be the wife of an intelligent, energetic and virtuous husband. You will 
treat this as a just description, not springing from excess of parental 
affections. My fortune is not large and I have many children, and con- 
sequently she can receive but a moderate outfit from me. Will you 
favor me in perfect candor, and in strictest confidence, the information 
I ought to have. Sober and virtuous habits, intelligence and capacity to 
make a living are qualities without which no one is deserving of my 
approval.” We have no way of knowing what John Pool answered; his 
letter has been lost, but we do know the facts which would have built his 
answer. 

As he loved life, so he loved men and cherished the fraternity of men, | 
one of the great interests of his life was his devotion to Odd Fellowship. 
As a young man be became a member of Anchorre Lodge, No. 14, at 
Elizabeth City. In 1865, when he moved to Raleigh, he affliated with 
Seaton Gales Lodge, No. 64, and McKee Encampment No. 15. In 1871 
he entered the Grand Lodge, and the next year he was chosen grand 
master. He was elected grand representative to the Grand Lodge of the 
United States in 1874; he was reélected in 1875 and again in 1877. 
During his lifetime he held every office in the gift of the fraternity in 
the State. He continued to be prominent in the affairs of the order until 
his death. His attitude toward religion was deep and reverent. The 
Bagleys were Methodists, but most often Major Bagley went with his 
wife to the Presbyterian Church, to which the Worths had gone when 
Jonathan Worth’s marriage to a non-Quaker had resulted in his being 
dropped from the church rolls of the then ultra rigid Friends. Major 
Bagley was a protestant, but above all he was a Christian. One who loved 
him remembers his friendship for a young Catholic priest who had come 
to North Carolina with an empire for a diocese and a scattered few for a 
flock. No one dreamed in that day the priest would one day wear the 
red hat of a Cardinal, as Cardinal Gibbons, but Major Bagley knew him 
and liked him, because he was a sweet-souled man following an ideal 
in a country where his ideal had but few followers. 

While the office of Clerk provided a competence for Major Bagley and 
his family, he had good business foresight and made wise investments, 
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but like many of his time he, too, signed with a friend and paid to the 
last penny, leaving him only his office and his insurance. He paid without 
ever a word of reproach. He was the mould of man Stevenson had in 
mind when he said they could “renounce when that shall be necessary 
and not be embittered.” He went smiling down the street, and few knew 
of the privations he bore in order to meet the obligations assumed for a 
friend. All the time he was smiling and cordial, friendly and helpful. 
People loved to see him coming down the street with smiling eyes. 

And then one day the life he had loved added savagery to the troubles 
he had borne, added to it in the most casual way. The negro barber who 
had served him for years was trimming his beard and remarked, “Major 
Bagley, there’s a little lump on your throat here right under the chin.” 

And that was all. But two months later Dr. E. Burke Haywood, per- 
fect friend and perfect physician, went with him and his wife to Balti- 
more. Major Bagley wore a handkerchief around his throat where his 
collar had been, but he held his head like a soldier, and the same smile 
lived in his eyes. But there had come a sudden gray in the gold hair of 
“Adelaide Worth. She loved him and she lacked the spirit he had for 
smiling. 

The great doctors at Baltimore were kind, so kind and so helpless and 
so sorry to have to be frank. There had been examinations and con- 
sultations. The Bagleys, man and wife, waited bravely in a boarding- 
house desperately afraid of each other’s unhappiness. They made a 
gallant show to shield each other. Then the great doctor told her: 

“You must go home. There is nothing we can do. Nothing anybody 
can do. I am so sorry. You will just have to wait. There isn’t any 
hope.” 

She could not help but hope. She did not tell the Major, but he 
knew, and a thousand times worse—she knew that he knew. So they 
came home. Life was done with its kindness to him. It held him sav- 
agely, cruelly, unwilling to let him go to the kinder death. Delirium 
drove the smile from his kindly eyes. Death came slowly like a torturer, 
but it came at last on 21 February, 1886. He loved life, but it was death 
in the end that set him free. 

After so much suffering, you might well realize how he could appre- 
clate Swinborne’s thought thus expressed: 


“I have lived long enough, having learned one thing— 
That life hath an end. 
Goddess and maiden and queen be near me now and. befriend; 
Thou art more than the day or the morrow— 
The seasons that laugh or that weep— 
For they give joy and sorrow, 
But thou, Presephane, sleep.” 
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And now we come to remember him. He would want us to speak 
frankly of him, and so we would. We say it truly: In the office in this 
Court he was no great man; he was faithful; he was competent; he was 
honest. And yet somehow his service here, efficient and valuable as it was, 
was not the great thing in his life. His genius was in living. His genius 
lay in his love of life, in his love of its fine things, its good things, its 
lovely things. He had a genius for joyous living, but there was some- 
thing greater than that: It was that he could sacrifice and remain whole- 
some in spirit. 

Write him down then, not primarily as a public officer with whom 
public office was a sacred trust, but as a man who could go smiling after 
sacrifice for an ideal. 

On behalf of his loved ones, I now have the honor of presenting to the 
Court the portrait of him who for many years served this Court, that it 
may take its place among the silent images of his predecessors, who have 
gone the way of all flesh. 


REMARKS OF CHIEF JUSTICE STACY, UPON ACCEPTING PORTRAIT 
OF FORMER CLERK WILLIAM H. BAGLEY, IN THE SUPREME 
COURT ROOM, 14 MAY, 1929 


For seventeen years, beginning in 1869, and ending with his death 
in 1886, Major William H. Bagley served as Clerk of this Court. It is 
fitting that his portrait should adorn the walls of the office which he 
filled so long; and we welcome the opportunity of thus honoring his 
memory. 

His achievements—military, public and private—have been faith- 
fully chronicled by his friend and ours, and to this admirable and 
sympathetic sketch nothing can be added by way of improvement. That 
he was “an upright, capable and efficient officer, loyal friend and excel- 
lent citizen,’ was the judgment of his contemporaries and this has been 
handed down to us as a correct estimate of his worth. 


He who serves well his day and generation, 
Foreshadows a life of effort beyond bis own. 


The Marshal will hang the portrait in the hall of our records, where 
it will remain as a testimonial of the lasting impression which Major 
Bagley made upon the State and its people; and these proceedings will 
be published in the forthcoming volume of our Reports. 


INDEX. 


ABANDONMENT see Husband and Wife A. 


ABATEMENT AND REVIVAL (Pleading of matters in abatement see Plead- 
ings B f). 
B Pending Actions. 
a Time from which Action ts Pending 
1. An action is pending in the Superior Court from the time the clerk 


issues the summons for service by the proper process officer, and 
where the action has not abated by failure to complete service as 
the law requires, another action later begun, involving the same 
subject-matter between the same parties, will be dismissed when 
this is properly made to appear. C.8., 475. Morrison v. Lewis, 79. 


b Same Subject of Action and Abatement of Subsequent Actions 
1. The pendency of a suit involving substantially the same cause of 


a 
w 


a 


action will prevent the plaintiff from maintaining a subsequent 
action upon any matters which were, or should have been, properly 
included within the scope of the former one, and the plaintiff may 
not maintain two separate actions for different damages resulting 
from the same negligent act, and a later action will be dismissed 
when this is properly made to appear. Underwood v. Dooley, 100. 


. Where an insurance company, under a policy covering damage to an 


automobile alone, has paid the insured for damages to it caused by 
the negligence of a third person, and has recovered judgment in its 
action against the tort-feasor, the owner may maintain a subse- 
quent action against the tort-feasor to recover damages for personal 
injury arising from the same tort, as such action is not substan- 
tially the same ag the pendtng action nor between the same parties. 
Ibid. 


. It is the policy of our courts and system of pleading to avoid multi- 


plicity of suits, and where full and adequate relief may be had in 
a pending prior action a subsequent action on the Same cause of 
action by the same party will be abated. Bank v. Broadhurst, 365. 


. Where in a creditor’s bill the plaintiffs seek to set aside certain of 


the debtor’s colveyances on the ground of fraud, and the owner of 
a note executed by the debtor, and secured by hypothecated bonds, 
joins in the ereditor’s bill and seeks to recover on the note and to 
sell the collateral, and in defense to the action on the note the 
debtor alleges that he was only an accommodation endorser and 
that usurious interest thereon was paid which he seeks to recover 
under the statute, and a motion is made and granted that the 
other makers and endorsers on the note be made parties and their 
respective liabilities determined: Held, a second action on the 
same note by the owner thereof, seeking the same relief, brought in 
a different county against all the makers and endorsers will be 
abated, since all the issues can be determined in the pending prior 
action and full and adequate relief granted therein. Jbid. 
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ACCORD AND SATISFACTION. 
A Transactions Operating as Accord and Satisfaction. 
a Acceptance of Check for Account in Full 

1. The acceptance by a creditor of a check stating thereon to be in full 
for a disputed account is a satisfaction thereof when there is no 
ainbiguity in the transaction and nothing to show that its accept- 
ance was upon a different understanding or agreement. Walston 
a. Coppersmith, 407. 


ACTIONS (Right of aliens to sue in courts of this State see Aliens A a— 
Time from which action is pending see Abatement and Revival B a— 
Actions against municipal corporations see Municipal Corporations J— 
Misjoinder of parties and causes see Pleadings D b—Separate actions lie 
on sheriff's bonds see Principal and Surety B ec 3, 4, 5—Separate actions 
for injury to person and property see Abatement and Revival B b 2— 
Independent action must be brought to subject surplus after foreclosure to 
payment of subsequent judgment see Mortgages H 11). 


D Commencement of Actions. 
@ Manner, Form, and Time of Commencement of Actions 
1. The commencement of a civil action is at the time of the issuance of 


the summons, from which time the action is pending. Atkinson v. 
Greene, 118. 


ADVANCEMENTS see Descent and Distribution C b. 


ADVERSE POSSESSION (Hasements by prescription see Easements A a). 
A Nature and Requisites. 
f Adverse Claim by Tenant or those Claiming under Him 


1. Where the relation of landlord and tenant exists, the tenant will not 
be permitted to dispute the landlord’s title, either by setting up an 
adverse claim to the property or by undertaking to show title in a 
third person, during the continuance of the tenancy, or without 
first surrendering the possesSion to the Jandlord. Pitman v. Hunt, 
574. 


2. Where a tenant on land takes possession under the title of the land- 
lord, the possession of the tenant is deemed in law the possession 
of the landlord, and in order for the tenant to acquire title by 
adverse possession he must show possession for twenty years ufter 
the termination of the tenancy under a written lease, or, where 
there is no written lease, from the payment of the last rent, and if 
the title is claimed under color, seven years sufiicient possession 
must be shown. IJbdid. 


AGENT see Principal and Agent. 
AIDERS AND ABETTORS see Criminal Law © a. 


ALIENS. 
A Rights and Disabilities. 
a Right to Sue in Courts of this State 


1. A nonresident alien of a friendly nation may invoke the jurisdiction 
of the courts of this State to maintain his rights of property in 
the absence of statutory restrictions. Berger v. Stevens, 234. 
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ALIMONY see Divorce E. 
ANSWER see Pleadings B. 


APPEAL AND ERROR (In criminal cases see Criminal Law L). 


A Nature and Ground of Appellate Jurisdiction of Supreme Court and 
Judgments and Decisions Reviewable. 


e Right to Appeal upon Overruling Demurrer 


1. Where a demurrer to a complaint in a civil suit on the ground of its 
insufficiency to state a cause of action, has been overruled, the pro- 
cedure for the defendant is to except and duly appeal to the 
Supreme Court, and where he has appealed, but has failed to prose- 
cute it, he may not plead and again demur before another judge of 
the Superior Court at a subsequent term of court, the action of the 
former judge in refusing the motion being eonelusive. C. S., 601. 
Power Co, v. Peacock, 739. 

d Finality of Judgment; Premature Appeals 
1. An appeal to the Supreme Court will lie only from final judgment, 


and an appeal from the denial of a motion for judgment on the 
pleadings will be dismissed. Shelton v. Hodges, 221. 


Io Reeord, 
a Matters which Record Should Contain and Sufficiency of Necord 
1. Under Rule 19, section 1, the eomplaint is a necessary part of the 
reeord proper, and when it is not contained therein, the case on 
appeal will be dismissed. NSehicarherg v. Horrard, 126. 


b Matters not sect out in Record Deemed without EKrror 
J. Where there is exception on appeal to the charge of the court, the 
charge will be presumed to be correct where it is mot set out in 


OF 


case on appeal. WS, wu. Weston, 25. 
g Conclusiveness of Record 


1. On appeal the Supreme Court Is bound by the record as it ts sent 

up. NS. vu. Stansberry, 850; 8. 0. Griggs, 852. 
bh Questions Presented for Review 

1. Where a running train of defendant railroad company has injured 
the plaintiff's automobile by a collision with it at a grade crossing, 
and the sule controverted matter on the trial in the Superior Court 
related to the question of defendant’s negligence in failing to stop 
its train in time to have avoided the injury, the railroad company 
may not on appeal assume the position that it is not Hable upon a 
different theory not controyverted on the trial in the lower court. 
Stone vw. RR, 429. 


Kk Assignment of Error (Discussion of in Briefs see Appeal and Terror 
Gb). 
Bb Form and Requisite; Rules of Court 

J. Where exceptions and assignments of error in a speeial municipal 
court are overruled upon appeal to the Superior Court, and are 

again relied on in an appeal to the Supreme Court, they must be 
sufficiently definite to euable the Supreme Court toe understand 

what questions are sought to be presented without a voyage of 
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discovery through the record, Rule 19, see. 8, and otherwise the 
appeal will be dismissed on the appellee’s motion. Cecil v. Lumber 
Co., 81. 


G Briefs. 
b Exceptions not Discussed in Briefs Deemed Abandoned 


1. Assignments of error based on exceptions to instructions which are 
not discussed in the brief filed in the Supreme Court are taken to 
be abandoned on appeal under Rule 28, Stone v, R. R., 429. 


2. Exceptions upon the trial and taken in the record on appeal are 
abandoned when they are not discussed in appellant’s brief. Rule 28. 
Rhodes v. Tanner, 458; Bryant v. Construction Co., 689. 


J Review (In actions contesting elections see Elections I d—In criminal 
cases see Criminal Law L e). 


a Of Injunctions, Interlocutory Orders and Judgments 


1. In injunctive proceedings the Supreme Court has the power to find 
the fucts and to review the findings of fact by the trial court. 
Scott vw. Gillis, 228. 


. While the Supreme Court may review the evidence on appeal in 
injunction proceedings, there remains the presumption that the pro- 
ceedings and judgment of the lower court are correct with the 
burden of proof on the appellant to show error. Land Co. v. Cole, 
452; Roebuck v. Carson, 492. 


to 


we) 


. An appeal involving the validity of an order dissolving a temporary 
restraining order made upon a motion to show cause will not be 
considered on appeal to the Supreme Court when it appears that 
the act sought to be restrained has already been done. Boyd v. 
Brooks, 644; Glenn v. Culbreth, O75. 


. Where a temporary restraining order has been granted against an 
assessment against property by a town for street improvements 
upon the grounds of insufficiency of petition, and that the assess- 
ments were contiscatory, the plaintiffs being some of those assessed 
who had not paid: Held, the refusal of the trial judge to continue 
the injunction to the hearing will be sustained on appeal in the 
absence of satisfactory evidence to support the determinative alle- 
gations of the complaint. Marshall v. Kernersville, 674. 

b Of Diserction of Court 

1. A motion for the removal of a cause from one county to another for 
convenience of witnesses and to promote the ends of justice is 
addressed to the sound discretion of the Superior Court judge, and 


is not subject to review in the Supreme Court exeept upon abuse of 
this discretion, C. 8., 470. Grimes v. Fulton, 84. 


bs 


ce Of Findings of Fact (See, also, Appeal and Error J a 2), 


1. Where a judgment of nonsuit has been granted, and thereafter the 
trial judge has restored the cause to the docket upon the ground 
of excusable neglect and a meritorious defense, the appellant must 
aptly request the trial court fo find the facets upon which the judg- 
ment is based, and when this has not been done, aud they do not 
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to 


6. 


appear of record, it will be presumed that they support the judg- 
ment rendered and it will be affirmed on appeal. Itutledge v. Fitz- 
gerald, 1638. 


Where the record does not show a request by the defendant for a 
finding of fact by the trial court upon which he continues a tem- 
porary injunction to the final hearing, the presumption is that the 
court found the facts to be as alleged in the complaint, and his 
order based thereon will be affirmed. Scott v. Gillis, 228; Rocbuck 
v. Carson, 492. 


. Where the trial court is authorized to find the issuable facts in con- 


troversy in lieu of a jury, his findings supported by sufficient legal 
evidence will be sustained on appeal. Brown v. Sheets, 268. 


Where the statute authorizing the establishment of a county court 
provides that a party waives his right to a jury trial unless he 
demands it, the finding of the court that a jury trial had been 
expressly waived by the parties litigant will be controlling on 
appeal, the presumption being in favor of the correctness of the 
proceedings with the burden of showing error on the appellant. 
Ibid. 


On appeal when there is no finding in the record in regard to facts 
upon which a writ of assistance is granted, and no exception to the 
refusal of the court to make such finding, it is presumed that the 
judgment authorizing the issuance of the writ is correct and that 
the petitioner acquired only the land described in the deed of trust, 
in the judgment of the court, and in the commissioner's deed, and 
the judgment will be upheld. Warehouse Co, v. Willis, 476. 


Where an agreement was signed by one purporting to be an attorney 
for petitioner in proceedings under the Torrens Act, and the Supe- 
rior Court has denied the motion of the petitioner to dismiss the 
action upon the ground of an invalid jurat apparently issued by the 
clerk. it will be presumed on appeal that the judge below made 
sufficient findings of fact to sustain his action in denying the peti- 
tioner’s motion to dismiss the proceedings, and the petitioner may 
not sustain his averment that the attorney was not authorized by 
him to so act, there being no finding to support his contention. 
Morgan v. R, R., 568. 


Where the finding of fact and conclusions of law of the referee are 
supported by competent evidence and approved by the trial judge, 
they are presumed correct on appeal, and upon failure of the ap- 
pellant to show error the judgment will be affirmed. Buie v. R. R., 
655. 


d Burden of Showing Error on Appeal 


5 AS 


‘") 


While the burden is on the plaintiff in an action seeking injunctive 
relief to show irreparable injury entitling him to the equitable 
relief sought, where the equity has been granted in the Superior 
Court, it is upon the appealing defendant to show error in the 
Supreme Court. Realty Co. v. Barnes, 6. 

On appeal to the Supreme Court the burden of showing error is on 
the appellant. Nance v. Hulin, 222; Scott v. Gillis, 223; Brown v. 
Sheets, 268; Roebuck v. Carson, 492; Buie v. R. R., 655. 


816 


INDEX. 


APPEAL AND ERROR J—Continued. 
e Harmless Error and Questions Necessary to Determination of Canse 


1. 


s) 


crt 


Oo 


coe | 


The appellant is not entitled to a new trial for error of law relat- 
ing to an issue answered by the jury in his favor. Lipscomb v. 
Cox, 64. 

A new trial will not be granted on appeal when the action of the 


trial judge excepted to can by no possibility injure the appellant. 
Steel Co. v. Rose, 464. 


. Objections to the admission in evidence of the contents of a letter 


alleged to have been lost upon the ground that a proper search for 
it had not been made is untenable when the objecting party has 
testified to the contents thereof on cross-examination. Nelson v. 
Nelson, 465. 


. Testimony of a witness over appellant’s exception in explanation of 


matter elicited from him on cross-examination, with but little, if 
any, bearing upon the issue submitted, is not held for reversible 
error under the facts of this case. In re Will of Brockwell, 545. 


. Where questions eliciting evidence objected to are covered by admis- 


sions of the objecting party, the admission of such evidence, if 
erroneous, is harmless and not prejudicial. Bridgeman v. Ins. Co., 
599. 


. Where the physician of the plaintiff who attended him after a per- 


sonal injury he had received testifies as to matters the plaintiff 
had told him after the injury, the admission in evidence of the 
testimony of the physician will not be taken as error when the 
matter objected to has been admitted in the pleadings and is eumu- 
lative of evidence of other witnesses not objected to. Bryant v. 
Construction Co., 639, 


. Where the plaintiff cannot recover in his action under any aspect of 


the evidence, error which may have been committed upon certain 
phases of the case will not be regarded as reversible, and a new 
trial will not be granted. Rhodes v. Upholstery Co., 673. 


. The refusal of the trial court to strike out a certain paragraph of 


the reply contradictory to one in the complaint will not be held 
for reversible error on appeal when the allegations thereof do not 
affect the result of the trial in the lower court. Cheek v. Gregory, 
761. 


f Of Judgments Sustaining or Overruling Demurrer 


1. 


On appeal from the sustaining of a demurrer the only question pre- 
sented is the sufficiency of the pleading, taking its allegations to be 
true, and matters outside of pleading will not be considered. Glass 
Co. v. Hotel Corporation, 10. 


k Dismissal, Withdrawal or Abandonment 


1. 


Where the plaintiff seeks injunction against the sale of a certain 
part of the lands under foreclosure of a mortgage, and appeals 
from the refusal of the court to continue the temporary restraining 
order to the final hearing, and then agrees that the foreclosure sale 
should not be restrained as to this part, his agreement is in effect 
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a withdrawal of his appeal in relation to such lands, and he may 
not successfully prosecute it further in the Supreme Court. Boyd 
v. Brooks, 644. 


APT TIME see Jury C a 2. 


ARBITRATION AND AWARD. 
IY Pleading as Defense. 
a Right to Plead Award, Admissibility of Award in Evidence, and Con- 
sideration thereof by Jury 

1. Where an award is set up in the defendant’s answer in an action by 
the plaintiff to recover for materials furnished the defendant, and 
the award is attacked for being improperly, unlawfully and unfairly 
made, and the award was admitted in evidence without objection, 
a charge of the court to the jury that it could not consider the 
award is error to the defendant’s prejudice, entitling him to a new 

trial. Coe v. Loan Co., 689. 


ARREST. 
B On Criminal Charges. 
a Amount of Force Officer May Use in Making Arrest (killing officer 
making arrest as murder see Homicide). 

1. An officer of the law in making an arrest is required to execute his 
warrant by overcoming force with such sufficient force as is appar- 
ently necessary under the circumstances to comply with his duty 
at the time, and in so doing he is regarded in law as rightfully the 
aggressor. S, v. Miller, 445. 


ASSAULT UPON A FEMALE. 
D Trial. 
6 Instructions 

1. Evidence which tends only to show that a male person over eighteen 
years of age met the prosecuting witness on her way to a spring 
near a school she was attending, and that he caught her by the 
arms for a moment and then released her, using no improper lan- 
guage, and that she was then afraid to continue her way to the 
spring because she did not know “who all was over there” without 
testimony that the defendant caused her not to go to the spring is 
insufficient to support an instruction that if, under the cirecum- 
stances, the prosecuting witness left the place where she had a 
right to be, or did not go to the spring by reason of the defendant’s 
putting her in fear, the defendant would be guilty under the pro- 
visions of C. S., 4215, is reversible error, and a new trial will be 
awarded. S. uv. Stansberry, 350. 


ASSISTANCE, WRIT OF. 
B Issuance. 
a Grounds 


1. Where land has been sold by commissioners in foreclosure proceed- 
ings under a decree of court, and the sale duly confirmed, upon 
possession being withheld from the purchaser at the sale it is 
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proper for the court in its equitable jurisdiction to order a writ of 
assistance to evict the wrongful possessor and to place the pur- 
chaser in possession of the lands. Warehouse Co. v. Willis, 476. 


ce Pleadings 

1. Where the respondents in their answer to a petition for a writ of as- 
sistance allege that the petitioner has caused a subdivision of the 
property so as to convey land not described in the deed of trust 
under which the petitioner seeks his relief, and the allegations in 
respect thereto are not denied by the petitioner: Held, the allega- 
tions have reference to matters of defense which do not require 
denial. Warehouse Co. v. Willis, 476. 


ATTACHMENT. 
C Proceedings to Secure. 
b Affidavits 
1. An affidavit on attachment defective in failing to set forth the facts 
as to defendant’s being about to leave the Sta*e, etc., may be 
amended by permission of the court, and where the court has found 
with plaintiff upon conflicting oral evidence, his findings has the 
effect of an amendment allowed by him. C. 8., 799. Thornburg v. 
Burton, 1938. 


2. In attachment proceedings it is within the discretionary power of 
the judge of the Superior Court to allow amendments in regard to 
minor defects. Pierce v, Jallard, 679. 

Ii Levy, Lien, Custody and Disposition of Property. 
b Notice, Lien and Priority 

1. C. 8, 500 and 807 are to be construed in pari materia, and where 
notice of levy of attachment on defendant's land in a county has 
been given under the provisions of C. 8., S807, by certification of the 
levy to the clerk of the court for that county and his notation thereof 
on his judgment docket and indexing in the index to judgments the 
effect is to take the land in custodia legis, and is not an action 
affecting the title to lands within the purview of C. S., 500, but 
from the day of such notice, unless the land is released, the attach- 
ment constitutes a lien superior to that of a judgrnent rendered in 
favor of another, and a later judgment in the attechment proceed- 
ings relates back to the filing and indexing of the attachment, and 
where such nofice under C. 8., 807, has been given, the filing of 
lis pendens in the same county under the provisions of C. S., 500, is 
unnecessary. Pierce v. Jfallard, 679. 


ATTRACTIVE NUISANCES see Electricity A b. 





AUTOMOBILES—Negligent driving of see Highways B; constituting man- 
slaughter see Homicide C; liability of employer for employees see 
Master and Servant D b 2, 3; Execution against the person for wanton 
injury from see Execution IX a 1, 2; injury from placing planks under 
wheels in snow see Negligence A d1; res ipsa loquitur does not arise from 
skidding see Negligence A e 2; liability of manufactures for warranties 
made by dealer see Principal and Agent A b 1, 2). 


BANKRUPTCY see Building and Loan Associations D a v. 
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BANKS AND BANKING (Liability of banks on checks see Bills and 


Notes I 





worthlessness of stock as defense to action on note given therefor 


see Bills and Notes A a 1). 


C Functions and Dealings. 


0 Deposits 
1. The certificate of deposit by a bank in the name of the husband, pay- 


able to himself “or” his wife does not fall within the provisions of 
C. 8., 230, the statute applying only where the deposit is made in 
the names of two persons and payable to either, nor can constru- 
ing the word “or” as meaning ‘‘and’”’ have the effect of creating a 
tenancy in common. Jones v. Fullbright, 274. 


H_ Stockholders, Depositors and Creditors. 
a Statutory Liability of Stockholders 
1. Section 13, chapter 113, Public Laws 1927, is constitutional and 


2) Where a former owner of shares of stock in a bank has sold, and on 


") 
te), 


valid, and is not in contravention of the Due Process Clause of the 
Federal Constitution or the Law of the Land Clause of the State 
Constitution, since under its provisions the statutory liability of a 
stockholder of an insolvent bank is not enforceable by execution 
under the order of the Corporation Commission until after he has 
been given notice and an opportunity to be heard in the course and 
practice of our courts, and an appeal has the effect of staying exe- 
cution until his defense has been determined before a jury. Cor- 
poration Commission v. Murphey, 42. 


the certificate, assigned his shares to a purchaser, and some time 
thereafter the bank has become insolvent and the liquidating agent 
of the hank appointed by the Corporation Commission has assessed 
the shares against the former owner whose name still appears as 
such owner on the books of the bank owing to the neglect of the 
transfer agent to reissue the shares to the purchaser: Held, the 
ostensible owner should be relieved of the assessment so made 
against him. Darden v. Coward, 35. 


Jntry on the books of a bank of the issuance of stock to the defend- 
ant sought to be held for his statutory liability is only prima facie 
evidence that the defendant is such owner, which may be rebutted 
by his evidence, and a verdict directed against him upon conflicting 
evidence is reversible error. C. 8., 219(a). Corporation Commis- 
sion v. ITarris, 202. 


4. In an action against an alleged stockholder in a bank to recover his 


statutory liability, C. S., 219(a), evidenee tending to show that he 
had not subseribed for the stock, had received no dividends nor 
acted as such owner is sufficient to take the case to the jury in 
rebuttal of the prima facie case raised by his appearing on the 
books of the bank as a subseriber to its stock, and alone furnishes 
no evidence of ratification or estoppel. Jbid. 


5. A subseriber to the shares of stock of a bank is not relieved of his 


statutory Hability thereon by selling the stock unless the transfer 
is made on the books of the bank in accordance with the statute. 
3 C. S., 219(d). bid. 
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6. Where the name of a person remains on the books of a bank as a 
stockholder on the date of the bank’s insolvency, and so appears 
when the insolvent bank is in the hands of a liquidating agent 
appointed by the Corporation Commission, C. S., 219(a), Vol. 3, 
his statutory liability to the amount of the par value of his shares 
subscribed is not affected by the fact that he had prior requested 
the cashier of the bank to sell his shares when the cashier had not 
been able to do so, and the sale had not been made and the shares 
had not been transferred on the books of the bank to another. Jn 
re Trust Co., 618. 


7. The statutory liability of the holder of bank stock for the amount 
equal to the par value of his shares is contractual and exists from 
the time of the purchase of the stock, and chapter 118, Public Laws 
of 1927, does not alter nor enlarge this liability, but has reference 
only to the procedure to enforce it, and the defense that the stock 
was bought prior to the enactment of the statute of 1927, and that 
the statute could have no retroactive effect, is untenabie. Ibid. 


8. Where the holder of stock of an insolvent bank is also a depositor 
therein, only such dividends as he receives on his deposit may be 
credited by the liquidating agent of the bank upon his indebtedness 
to the bank on his statutory liability as a stockholder, and he is 
not entitled to have the total amount of his deposit applied as a 
payment on the assessment made against him by reason of his 
statutory liability. Jbid. 


BILLS AND NOTES (Agreement in note to waive homestead see Home- 
stead Da 1). 


A RKequisites and Validity. 
a Consideration 


1. Where in an action on a note, the evidence tends to show that the 
consideration for the note was certain shares of bank stock and 
the promise of the payee to make the payer a director of the bank, 
and that the payer was made a director and, acting as such 
director, voted for and received dividends upon his stock, the exe- 
cution of the note being admitted, upon the later insolvency of the 
bank the payer may not maintain the position that there was a 
total failure of consideration, and an instruction that the jury 
should answer the issue of indebtedness in favor of the defendant 
if they found the stock to be worthless is reversible error. Owens 
v. Carstarphen, 424. 


2. Where a husband and wife execute a promissory note under seal 
secured by a mortgage on lands, the seal affixed thereto imports 
that a good and sufficient consideration had been ,iven for it, and 
in an action against them by the holder of the note in due course 
the defense of nudum pactum is not available to the wife. Cowen 
v, Williams, 482. 


BR Negotiability and Transfer. 
b Transfer by Endorsement 


1. Where the plaintiff has agreed to lend money to 4 borrower upon 
security of a deed of trust on lands, and has sent its check payable 
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to the borrower and to the attorney in order that the title to the 
lands be unencumbered before the money should pass to the bor- 
rower, an endorsement by the attorney for himself and as agent, 
for the borrower, is an improper endorsement for the borrower. 
Bank v. Bank, 526. 


2. In an action to recover of the drawee bank for the payment of 4 
check when it was not properly endorsed, and the question of 
whether the endorsement was proper, is the sole matter at issue 
under the pleadings and admissions upon the trial, the introduc- 
tion of the eheck in evidence by the plaintiff showing payment and 
endorsements, is competent over the objection of the drawee bank. 
Ibid. 


C Rights and Liabilities upon Endorsement or Transfer. 
a@ Rights and Liabilities of Endorsers 


1. Where a person presenting a note to a bank is required to endorse it, 
and later to endorse the drawer’s check payable to the bank and 
taken by it in payment of the note, and the check is not paid and 
is charged by the bank to the endorser’s account therein, the 
endorser so paying the check is subrogated to the rights of the 
payee bank and becomes the real party in interest and may prose- 
cute an action against the drawer, payee, and collecting banks 
under the provisions of C. S., 446, to determine the liability of the 
parties. Jforris v. Cleve, 253. 


2. There is no contractual relation between the drawer and endorsers of 
a check, and each endorser is responsible only to its immediate 
endorsee upon an invalid endorsement by the payee, and the drawer 
of the check is not entitled to a judgment against them for the 
amount of the loss. Bank v. Bank, 526. 


D Construction and Operation. 
a Notes in Series; Acceleration 


1. Where there is no provision for acceleration in a series of notes 
secured by a mortgage on lands, but the mortgage itself provides 
that a failure to pay any of the notes or interest when due shall 
mature all the indebtedness thereby secured: Held, the provisions 
for acceleration appearing only in the mortgage affects only the 
right to foreclose the mortgage and does not affect the notes, and 
when action is taken before the maturity of some of the notes, as 
to them no recovery can be had. Brown v. Osteen, 305. 


b As to whether Signers are Makers or Endorsers, Evidence thereof and 
Liability 

1. An endorser of a note is one who writes his name on the back 

thereof, C. S., 8044, and one who writes his name, with others, on 

the face thereof after the written obligation to pay, is prima facie 

regarded as a maker, and he may not show a different liability as 

against the holder or payee acquiring without notice, but may show 

primary and secondary liability as against the other signers of the 

instrument by sufficient competent evidence. C. §., 2977, 3041. 
Howell v. Roberson, 572. 
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I Checks (Endorsement see Bills and Notes B, C). 
a@ Acceptance and Liability of Drawee Bank 


1. Where the evidence is conflicting as to whether a drawee bank 
accepted the check of a drawer bank, charged it to the account of 
the drawer bank, and that the charge remained on the books of the 
drawee bank until the next day, when the drawee bank marked the 
charge “error” on account of the insolvency of the drawer bank on 
that day, and returned the check protested, the question of the lia- 
bility of the drawee bank thereon is properly submitted to the jury, 
and judgment upon its verdict in favor of the plaintiff will be 
affirmed on appeal. Morris v. Cleve, 253. 


uo 


While a bank is not ordinarily liable to the payee o2 a check it may 
become liable to him upon its acceptance or certification of the 
check, and where the bank has paid the check otherwise than to the 
payees or some person authorized by them to receive payment and 
has charged the amount to the drawer, the bank has accepted the 
check and the payees may hold it liable thereon. In this case the 
drawer having authorized payment as if made to bearer is estopped 
from holding the bank liable, and had agreed to save the bank 
harmless in the action. Dawson v. Bank, 499. 


3. The obligation of a bank to pay the check of a depositor from the 
moneys on deposit rests upon the relationship of debtor and 
creditor, the bank being required to make paymeut to the drawer’s 
payee upon proper presentment and endorsement of the check, with 
the burden of proof on the drawee bank to show a proper payment 
when this is at issue, and in the absence of evidence thereof its 
motion for judgment as of nonsuit will be denied. Jbid; Bank v. 
Bank, 526. 


4. Where a check is payable to two or more persons as payees, or to 
their order, the amount of the check must be paid to both payees or 
upon the order of both, and payment to one of the payees or to the 
order of one without the authority of the other, does not discharge: 
the bank of its liability unless the payees are partners, and evidence 
of payment to one of the payees is properly excluded. C. S., 3022. 
Dawson v. Bank, 499, 


5. Evidence of a local custom of paying checks of tobacco warehouse- 
men as if made to order, is properly excluded in an action by the 
payees of a check, after acceptance by the bank, against the bank 
for paying the check to others without their authority or endorse- 
ment, title to a check being transferable only by endorsement and 
delivery. C. 8S., 3010. Jbdid. 


6. Where the drawee bank has received through the course of collection 
from other banks and paid a check with an improper or unauthor- 
ized endorsement which has not been subsequently ratified by the 
payee of the check, the relation of debtor and creditor exists be- 
tween the drawer of the check and its drawee bank, and the drawee 
bank is liable to the drawer of the check upon the unauthorized 
payment. Bank v. Bank, 526. 
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bd Rights and Liabilities of Drawer, Payee, Bank of Deposit and Banks 


Sanl 


to 


| 


6. 


7. 


in Course of Collection 


A collecting bank makes a good presentment of a cheek for payment 
by forwarding it to the drawee bank in another city by mail. 
8 C.8., 220(n). Braswell v. Bank, 229. 


. A bank receiving from the payee a check on a bank in a different 


town performs its duty by sending it for collection in due course 
to its reputable correspondent bank at or near the place of pay- 
ment. Qualls v. Bank, 438. 


. One depositing & check for collection in a bank is not ordinarily 


bound by a custom among banks that a eollecting bank accepts the 
draft of the drawee bank on another bank in payment. Braswell 
v. Bank, 229. 


. Where the payee of a check deposits it in a bank for collection and 


does not thereon indicate that the collecting bank is to require pay- 
ment in money, he authorizes the collecting bank to collect tn due 
course of mail and comes within the provisions of 3 C. S., 220(aa), 
220(¢) as being a check presented by or through a ‘‘postoffice,” and 
the collecting bank is not liable for accepting the check of the 
drawee bank on another bank, resulting ultimately in nonpayment, 
and the payee must suffer the loss thereon. Jbid. 


. The payee of a check has the right to demand payment by the drawee 


bank in cash if the drawer has therein a deposit sufficient for pay- 
ment; and where a bank receives a check in payment of a note 
and elects to put it in the hands of a Federal reserve bank for col- 
lection, which bank accepts the check of the drawee bank on 
another bank in payment, when the check would have been paid in 
course of collection had cash been demanded, the drawer and en- 
dorsers on the original check are relieved of liability thereon, and 
may not be held if the cheek of the drawee bank was not paid 
because of its later insolvency, C. S., 3108, 8167, 3042; and this 
result is not affected by 3 C. S., 220(aa), providing that a drawee 
bank may pay a check drawn on it by its check on another bank, 
unless the face of the check demands payment in cash, when the 
check is presented for payment by any Federal reserve bank, since 
the payee bank has the option of presenting the check for payment 
through the Federal reserve bank or not. Morris v. Cleve, 253. 


Where the payee of a check drawn on a bank in a different town 
deposits it for collection in a bank without requesting that pay- 
ment by the drawee bank be demanded in cash, and in due course of 
collection the check is sent by the bank of deposit to its reputable 
correspondent bank, which in turn sends it to an intermediate 
bank for collection: Held, the check, being sent through the post- 
office, is payable by the drawee bank by its draft on its reserve 
funds in another bank, and the bank of deposit is not Hable to the 
payee upon the ultimate nonpayment of the check because of the 
insolvency and nonpayment of the draft of the drawee bank. Public 
Laws of 1921, ch. 4, sec. 39. Qualls v. Bank, 4388. 


Where a bank receives from the payee a check drawn on a bank in a 
different town, and sends it in due course to its reputable corres- 
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pondent bank, which sends it to an intermediate bank for collec- 
tion: Held, the bank in course of collection is the agent of the 
payee and not the bank of deposit, and the bank of deposit is not 
liable to the payee for the negligence, if any, of the collecting bank. 
Ibid. 

8. The failure of the bank of deposit to promptly notify the payee of 
the nonpayment of a check deposited by him wil! not subject the 
bank to lability in damages when no damages are shown to have 
resulted therefrom. Jbid. 


9. Where banks in the course of collection of a check have successively 
guaranteed all prior endorsements of a check, each of such banks is 
responsible only to its immediate endorsee upon an invalid endorse- 
ment by the payee under the separate contracts or agreements among 
themselves, and the drawer of the check is not entitled to a judg- 
ment against them all for the amount of the loss. Bank v. Bank, 
526. 

c Rights and Liabilities of Parties upon Certification 

1. A drawer of a check by having the drawee bank certify it before 
delivering it to the payee of the check does not change the status of 
his liability thereon, the effect being to add the credit of the bank 
to that of his own; but it is otherwise if the payee of the check 
accepts it uncertified and then has it certified by the drawee bank 
instead of presenting it for payment, for then the credit of the 
bank is substituted for that of the drawer of the check and the 
liability of the latter on the check he has issued ceases. C. S., 
3115. Investment Trust v. Windsor, 208. 


2. Where the evidence is conflicting as to whether the drawer of a 
check has it certified at the drawee bank or whether this was done 
by the payee thereof or his agent, a peremptory instruction that 
the drawer of the check was relieved from liability is reversible 
error, the issue being for the determination of the jury under 
proper instructions. Jbid. 


BUILDING AND LOAN ASSOCIATIONS. 
D Insolvency and Receivers. 
a Rights and Liabilities of Borrowing Stockholders 


1. Equality among the stockholders of an insolvent building and loan 
association requires that the solvent credits of the association be 
collected, thus placing the borrowing and nonborrowing stockholders 
on a parity; second, that the debts be paid, and third that the 
balance be distributed according to the respective rights of the 
parties, and the borrowing stockholders are not entitled to first 
deduct from their debt to the corporation the amounts they have 
respectively paid on their shares of stock from the amount they are 
obligated for on the mortgage debt. Harnhardt v. Brown, 204. 


2. Where a borrowing stockholder in a building and loan association has 
filed his proof of claim in bankruptcy proceedings of the association 
in the Federal court and brings suit in the State court to enjoin the 
foreclosure of the mortgage securing the loan, he may not success- 
fully maintain that the trustee in bankruptcy, appointed in pro- 
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ceedings regular upon their face, made a party by order of the 
State court, was not a necessary party therein, nor are his rights 
prejudiced thereby. Jbid. 


CANCELLATION OF INSTRUMENTS. 
A Right thereto and Defenses. 
b Cancellation for Fraud 


1. Where the presumption of fraud does not apply to a deed given by 
a mortgagor to the mortgagee on lands not embraced in the mort- 
gage, the mortgagor in her action to set aside the deed must allege 
in her complaint facts with such particularity as to show the fraud 
upon which the action is based, and in the absence of sufficient 
allegations in this respect a demurrer thereto is properly sustained. 
Tull v. Harvey, 329. 


CARRIERS (Duties of railroads other than as carriers see Railroads; use 
of freight platform as trespass see Trespass A b 1). 
B Carriage of Goods. 
g Liability for Goods after Arrival at Destination 


1. Where a shipment by common carrier arrives at its destination and 
is placed on a platform of a station owned by another carrier and 
used by it and the initial carrier jointly, and notice of the arrival 
of the shipment is duly given, the liability of the carriers is 
that of warehousemen; and in this case held, evidence of the negli- 
gence of the carriers, resulting in the destruction of the shipment 
by fire, was sufficient to be submitted to the jury, and the jury 
might place the liability upon either one or both as they found the 
negligence of the parties to be from the evidence, with the burden 
of proof on the plaintiff to show negligence by the greater weight 
of the evidence. Groves Mills v. R. R., 388. 


CAVEAT see Wills D. 

CHARITABLE HOSPITALS see Hospitals B. 

CHATTEL MORTGAGES see Sales I. 

CHECKS see Bills and Notes J. 

CIRCUMSTANTIAL EVIDENCE see Criminal Law G m. 
CITIES see Municipal Corporations. 

CLAIM AND DELIVERY see Replevin. 
COMMUNICATIONS WITH DECEDENT see Evidence D b. 


COMPROMISE AND SETTLEMENT see Accord and Satisfaction—As rati- 
fication of fraud see Fraud Bc 1. 


CONDITIONAL SALES see Sales I. 
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CONSOLIDATED STATUTES (for convenience in annotating). 
SEC, 


91. Deed void because not registered under the provisions of this section 
may be admissible as evidence of equitable title. Sears v. Bras- 
aell, S15. 


137(5). Where niece is entitled to distribution as next of kin and survives 
intestate, upon her death her husband is entitled to distribution. 
In re Estate of Wallace, 33. 


219(a), Vol. 5. Name on books of bank as stockholder therein is prima 
facie evidence of fact and takes case to the jury, but may be re- 
butted. Corporation Commission v. Harris, 202. Request by stock- 
holder for cashier to sell his stock does not relieve stockholder of 
statutory liability thereon when sale has not beea made. In re 
Trust Co., 618. 


219(d), Vol. 8. Stockholder of bank is not relieved from statutory liability 
‘unless transfer of stock appears on books of bank as provided for 
by this section. Corporation Commission v. Harris, 202. 


220(aa), Vol. 8. Bank of deposit not liable on check when mailed for col- 
lection when there was no instruction to demand cash. Braswell v. 
Bank, 229. 


220(n). Collecting bank makes good presentment of check by sending it 
through the mail. Braswell v. Bank, 229. 


230. Certificate of deposit to husband payable to husband or wife does not 
make them tenants in common, nor operate as gift inter vivos to 
wife, and upon husband’s death wife’s agency to withdraw is ter- 
minated. Jones v. Fulbright, 274. 


279. Section is of retroactive effect, and, being in derogation of common 
law, to be strictly construed, and does not extend to inheritance 
from maternal uncle. In re Estate of Wallace, 334. 


308. Where parties have conflicting interest, admissions of administrator 
bank is not admissible against surety. Comonissioners of Chowan 
wv, Bank, 410. 


441(1), 1160, 1165. Construed in pari materia in regard to assessing stock 
to pay creditors. Statute of Limitations runs from demand of di- 
rectors when corporation solvent, otherwise from demand of re- 
ceiver. Redrying Co. v. Gurley, 56. 


441(9). Creditor taking mortgage not barred in action to set aside deed for 
fraud which had been registered for three years, under the facts of 
this case. Rhodes v. Tanner, 458. 


446. Endorser of check paying it is subrogated to rights of payee. Morris 
v. Cleve, 253. 


456, 507. Joinder of purchaser under conditional sales contract and his 
vendee is proper. Music Store v. Boone, 174. 


470. Motion to remove cause for convenience of witnesses is discretionary 
with trial judge, and his action not reviewable in absence of abuse 
of discretion. Goins v. Sargent, 84. 


475. Action is pending in Superior Court from issuance of summons, and 
subsequent action on same subject-matter will be abated. Morrison 
v. Lewis, 79. 
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CONSOLIDATED STATUTES—Continued. 
SEC. 
500, SOT. Statutes construed in pari materia, and notice of Its pendens 
unnecessary in attachment. Pierce v. Mallard, 679. 


511(6), 535. Pleadings will be liberally construed to give substantial 
justice. Cole v. Wagner, 692. 

515. Superior Court may allow filing of amended pleadings within ten days 
after certification by Supreme Court Clerk of judgment upholding 
judgment sustaining demurrer. Jforris v. Cleve, 255. 


517. Plea in abatement on ground of pending action may be taken by way 
of answer. Rank t. Broadhurst, 865. 


51S. When and where demurrer to sufficiency to complaint may be made. 
Poicer Co. v. Peacock, 789. 


584.5387. Defendant must ask for bill of particulars or move that plaintiff 
be required to amend if he desires complaint to be made more 
definite. Cole v. Wagner, 692. 


635. Demurrer sustained where evidence, though conflicting, was sufficient. 
Lee v. Produce Co., T14. 


547, 549. Judge may allow amendment which does not substantially 
change cause of action. Bridgeman v. Ins, Co., 599. 


564. Failure to give alternate instructions held not reversible” error. 
Lipscomb v. Cox, 64. Instructions which do not fully explain law 
arising from evidence reversible error. Williams v. Coach Co., 12. 


567. Judgment as of nonsuit rendered where plaintiff's evidence discloses 
contributory negligence barring recovery was proper, Davis v. 
Jeffries, 712. 

568. Parties may waive right to trial by jury under provisions of statute, 
and in mandamus waiver is made by failure to move in apt time 
for jury trial. Electric Co. v. Light Co., 766. 


596. Where judgment by default and inquiry is rendered plaintiff is en- 
titled to at: least nominal damages, but inquiry should be made at 
subsequent term. Foster v. Hyman, 189. 


600. In setting aside judgment meritorious defense must be found by trial 
judge. Bowie v. Tucker, 671. 


G01. Judgment of Superior Court unappealed from is binding on another 
Superior Court judge. Power Co, v. Peacock, 735. 


626. Special judge at chambers may not hear controversy without action 
when he has not been appointed to hold term of court. Green v. 
Stadiem, 472. 


768, 673. When execution against person in civil action is proper. TF vi- 
dence held sufficient for order for execution against person of de- 
fendant after return of judgment unsatisfied in action for injury 
caused by reckless driving of automobile. Foster v. Hyman, 189. 


799. Court may allow amendment of affidavit in attachment, and court's 
finding of fact may have effect of allowing amendment. Thornburg 
v. Burton, 193. 
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CONSOLIDATED STATUTES—Continued. 


SEC, 


S68. 


1139. 


LL93, 


1476, 
1654. 


1654. 


1662. 


1795. 


1795. 


1798, 


Party must move in apt time for trial by jury in mandamus or right 
thereto is waived. Hlectric Co. v. Light Co., 766. 


S70, 871. It is not necessary that taxpayer be candidate to office con- 
tested in order to be relator in quo warrante. Jurisdiction of 
Superior Court not ousted by provisions in charter of municipality. 
Boulding v. Davis, 731. 


. Statute as to debt or default of another does not apply where parties 


have pecuniary interest in transaction. Core v. Dillard, 344. 


Voluntary trust in personalty is revokable by donor when remainder 
affected by contingent interests. Stanback v. Bank, 292. 


. Order of Corporation Commission that defendants submit plans for 


new passenger station is appealable. Corporation Commission v. 
R. PR., 699. 


Where agent for the making of conditional sales cantract is a cor- 
poration signing of contract by it by its president is sutticient. 
Pick v. Hotel Co., 110. 


1194, 1198. Upon the expiration of the charter of a corporation the 
directors hold the assets in trust for creditors and stockholders. 
Smith v. Dicks, 3565. 

1477. Possessory action in ejectment jin justices’ court terminates 
upon questions as to title being raised. Ogburn v. Booker, 687. 


Rule 2. Advance to child defined. Paschal v. Paschal, 40. 


Rule 9. Devise to husband and wife for life remainder to their heirs 
takes the estate to her illegitimate child to the exclusion of his. 
Battle v. Shore, 449. 


Instruction that evidence was sufficient to support issues of marriage, 
separation and residence held not to be directed verdict or con- 
trary to provisions of this section. Nelson v. Nelson, 465. 


Vol. 8. Allegations in complaint in action for support, board, and 
conspiracy to secure a deed of separation are good, and granting of 
alimony pendente lite need not be postponed until decision of 
action to set aside deed for fraud. Taylor v. Taylor, 197. 


. Devise to granddaughter for life, and if no children to grandson, gives 


estate to child of granddaughter by purchase under the will. West 
v. Murphy, 488. 


Declarations as to transaction with decedent in regard to agreement 
that check was to be in full payment held inadmissible even though 
adverse party “opened the door” to other separate transactions with 
decedent. Walston v. Coppersmith, 407. 


Testimony in action in ejectment by witnesses not interested in event 
competent. Pitman v. Hunt, 574. 


Communications made after termination of relationship of physician 
and patient do not fall within provisions of this section. S. v. 
Wade, 571. 
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CONSOLIDATED STATUTES—Continued. 
SEC. 
1799. Presumption of innocence of defendant in criminal action sufficient to 


take case to jury. Burden of proof—Questions for jury. S. v. 
Allen, 684. 


1802. Conversation between husband and wife may be testified to by witness 
overhearing it in criminal action. S. v. Freeman, 376. 


2306, 1743. Usurious interest does not affect the validity of a mortgage, and 
foreclosure will not be enjoined on that ground. Briggs v. Bank, 
120. 


2355. Sublessee liable for advancement to make crop to his lessor’s land- 
lord. Land Co. v. Cole, 452. 


2384, Petitioners may not deny sufficiency of jurat to petition under cir- 
cumstances of this case. Morgan v. R. R., 568. 


2433, 2469, 2470. When contract is entire itemized statement is not re- 
quired. Contract attached to lien held sufficient itemization: judge 
to find facts from evidence. Lien relates back to time material 
furnished. Dates in statement presumed correct. King v. 
Hiliott, 98. 


2487, 24389, 2442. Where owner has had to complete building at a loss sub- 
contractor cannot recover. Electric Co. v. Electric Co., 495. 


2459, 8107, 2460, 4925(a), 511(a). Sections construed together apply Lo 
warehousemen for compensation only. JWachinery Co. v. Sellers, 30. 


2572. Mandamus to compel another registration will not lie where there is 
adequate remedy by challenge to voters. Glenn v. Culbreth, 675. 


2591. Section is to be liberally construed, and substantial compliance is sufli- 
cient. Banking Co. v. Green, 534. Purchaser of mortgage security 
before confirmation of foreclosure sale acquires lien and may 
enforce security. Davis v. Ins. Co., 617. Clerk may revoke order 
for deed to be made to purchaser and order resale when prior order 
was premature. Last bidder acquires no rights until statute has 
been complied with. anna v. Mortgage Co., 184. 


2615. Violation of this section not actionable when plaintiff’s evidence shows 
his own negligenee was proximate cause of injury. Davis v. Jcf- 
fries, 712. 


2705, 2706, 2708, 2709, 2710, 2711, 2712, 2713, 2714. Not evidence of fraud tor 
eity to agree with railroad company to pay its assessments along 
underpass in proceedings to compel the railroad to build underpass. 
Jones v. Durham, 127. 


street improvements. Joves vu. Durham, 127. 


2713, 2716. Assessments for street improvements are a Hen only on lands 
assessed and not a personal debt payable out of assets of estate. 
Carawan v. Barnett, 511. 


2714. Where statute as to appeal has not been followed, injunctive relief 
against levy of assessments will be denied. Jones v. Durham, 127. 
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CONSOLIDATED STATUTES—Continued. 
SEc. 


2807, 2808. Municipal corporation may by valid statute distribute electric 
current for hire within radius of three miles, Holmes v. Fayette- 
ville, 740. 


3010. Title to check transferable only by endorsement. Tiaiwson v. Bank, 
499. 


3022. Where there are two payees to check bank must pay to both or their 
order, and payment to one without authority of other does not 
relieve bank of liability thereon. Dawson v. Bank, 499. 


3044, 2977. 3041. Name upon face of note is presumed as maker and dif- 
ferent liability by parol as against holder thereof. Howell v. 
Robertson, 572. 


3108, 3167, 3042. Drawer of check not liable where collecting bank failed to 
demand payment in cash as requested. Jorris v. Cleve, 253. 


8115. Status of maker of check unchanged by his having it certified before 
delivery; but when certified by payee maker is relieved of liability. 
Investment Trust v. Windsor, 208. 


3171. Bank may become liable on check it certifies to payee thereof. Daw- 
son v. Bank, 499. 


3311. Uneonditional sales contract binding as between parties thereto. 
Music Store v. Boone, 174. 


3312. As between parties probate and registration not required. Pick v. 
Hotel Co., 110. 


3449, Railroad company Hable in damages when it permits its tracks to be 
used as public crossing and fails to properly maintain such cross- 
ing. Stone v. R. R., 429. 


5456, State alone may sue under this section to revoke charter of railroad 
company. Waiver of provisions by the State. Brummitt ovo R. R., 
3881 
a ’ 


5846 (Jj), (e 5), Vol. 3. Authority of State Highway Commission to abandon 
part of highway not subject to interference by county commis- 
sioners, and where grade crossing has been abandoned county com- 
missioners may not reopen it. Rockingham County v. State Highway 
Commission, 116. 


3930, 39382. Impose separate liability on surety for each bond of successive 
terms, and applies where sheriff has been put upon salary basis 
during life of bond, and suit against sheriff and sureties on all 
bonds is misjoinder. Pender County v. King, WO. 


4103. Section not invalid. Land constituting home site: operation and effect 
of section. Boyd v. Brooks, 644. 


4144(2). In this case held evidence that paper-writing purporting to be holo- 
graphic will was found among yaluable papers was sufficient. In 
re Will of Shemwell, 332. 


4162. Devise presumed to be in fee simple. West ov. Murphy, 488; Brown 
v. Lewis, TO4. 
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CONSOLIDATED STATUTES—Continued. 
SEC. 
4200. Killing with deadly weapon raises presumption of malice; State must 


show premeditation in order to convict of first degree murder. 
S. uv. Miller, 445. 


4215, Instruction assuming fact in issue held erroneous. S. v. Griggs, 362. 
Evidence of assault upon female held insufficient to warraut in- 
structions in this ease. S. v. Stansberry, 350. 


4339. Physician may testify as to virtue of prosecutrix from communica- 
tions between them after relationship of physician and patient had 
terminated. S. w. Wade, 571. 


4447, 4448, Wilfulness is essential element of crime and is not presumed 
from failure to provide support. 8S. v. Roberts, 662. Abandonment 
held to have taken place in this State and subject to its jurisdic- 
tion. S. v. Sneed, 668. 


4648. All evidence considered on motion to nonsuit whether offered by State 
or elicited from defendant. S. v. McKinnon, 576. 


5469. Prior condemnation does not preclude county board of education from 
another condemnation proceedings when amount of land sought is 
within statutory limit. Board of Education v. Pegram, 33. 


5784. Upon expiration of charter of corporation corporate property does not 
escheat, Smith v. Dicks, 255. 


6295. Section is invalid and does not prevent foreign insurance corpora- 
tions from removing cause from State to Federal Court. Rhodes v. 
Insurance Co., 387. 


6420, 3311. Mortgugee having prior registered security has superior lien on 
proceeds under loss payable clause of insurance policy. Bank »v, 
Bank, 68. 


6436, 6437. Statutory conditions are valid and binding. <Jfidkiff v. Ine. 
Co., 159. 


CONSPIRACY (Complaint alleging conspiracy not demurrable for misjoinder 
see Pleadings D b 3). 


A Civil Actions. 


b Testimony of Codefendants or Conspirators (In criminal actions see 
Criminal Law G k) 


1. Where a conspiracy to defraud the plaintiff is not alleged in a suit 
against the corporation and certain of its officers for fraudulently 
inducing the plaintiff to subscribe for stock in the corporation, con- 
yversations of some of the defendants in the absence of the others 
are erroneously admitted in evidence as to them. JAforrison v. 
Finance Co., 322. 


B Criminal Conspiracy (Acts, declarations and testimony of conspirators 
as evidence see Criminal Law Gk). 
a Elements of the Crime 

1. A eriminal conspiracy is the unlawful concurrence of two or more 
persons in a scheme or agreement to do an unlawful act, or to do a 
lawful act in an unlawful way or by unlawful means, and does not 
require the accomplishing of the purpose in contemplation or any 

oyert act in furtherance thereof. S. v. Ritter, 118. 
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INDEX. 


CONSTITUTION (for convenience in annotating). 
ART, 
I, sec. 11. Rendering verdict in absence of prisoner is invalid. S. wv. 


IV, 


IV. 


IV, 
Vv, 


VII, 


VIOl, 


VII, 


, Sec. 


sec. 


Sec. 


sec. 


sec. 


sec. 


sec. 


sec. 


, See, 


sec. 


O'Neal, 548. 


13. Agreement that judge find facts in criminal action is invalid. 
S. v. Cranford, 518. 


14. Statutory sentence for violation of prohibition law held not 
cruel or unusual punishment. S. v. Daniels, 285. 


17. Assessments of special drainage district are not unconstitu- 
tional as a taking of private property without compensation. Ken- 
nelworth v. Hyder, 85. 


32. Ex post facto relates to criminal laws, and retroactive law 
affecting contingent interest is not objectionable. Stanback v. 
Bank, 292. 


29. Statute relating to drainage district is not local or special 
legislation. Kennelworth v. Hyder, 85. 


8. Jurisdiction of Supreme Court on appeal in criminal action is 
confined to matters of law or legal inference. S. v. Freeman, 376. 
Supreme Court alone has power to hear appeal from judgment 
overruling demurrer, and where appeal, in effect, is from one Supe- 
rior Court judge to another is nullity. Power Co. v. Peacock, 735. 


. 11, Special judge does not have power to hear controversy without 


action at chambers when not appointed to hold term of court. 
Green v. Stadiem, 472. 


13. Parties may waive trial by jury. Hlectric Co. v. Light Co., 766. 


3. Classification of trucks for license taxes in accordance with 
distance between termini is not discriminatory. Clark v. Marwell, 
604. Notes for purchase price of timber to be cut under usual terms 
of timber deeds are solvent credits subject to taxation. Alston v. 
Warren County, 470. 


. 6 Bonds issued by county commissioners to refund moneys tem- 


porarily borrowed is for special purpose and do not fall within pro- 
visions of this section. Barbour v. Wake County, 814. 


2. County had authority in this ease to refund bonds to take care 
of moneys borrowed from its general fund for road purposes. Bar- 
bour vw. Wake County, 314. 


7. Bonds for highway are for necessary expense and are valid 
without vote of people. Barbour v. Wake County, 314. Taxation 
for drainage district is for necessary purpose and does not require 
submission to voters. Kennelworth v. Hyder. 85. Where expenses 
for enlargement of electric plant are to be paid out of profits the 
question does not fall within provisions of this section. Holmes v. 
Fayettevitle, 740. 


. 1. Applies only to private and not municipal corporations. Holmes 


v. Fayetteville, 740. 


. 4. General Assembly may authorize city to sell electric current 


within three-mile zone of city limits. Holmes v. Fayetteville, 740. 
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CONSTITUTIONAL LAW (Right to trial by jury see Jury C; in criminal 
cases see Criminal Law I a—Right of prisoner to confront accusers see 
Criminal Law I b—Cruel or unusual punishments see Criminal Law 
K d—Constitutionality of statutes see Statutes A—Constitutional restric- 
tions on Taxation see Taxation A). 


I Due Process of Law—Law of the Land (Eminent domain see Eminent 
Domain—Drainage assessments not taking of property see Drainage 
Districts B a 8). 


b What Constitutes Due Process of Law 


1. The Fourteenth Amendment to the Federal Constitution does not 
control the power of the State to determine the process by which 
legal rights may be asserted or legal obligations enforced if the 
method of procedure gives notice and a fair opportunity to be 
heard. Corporation Commission v. Murphey, 42. 


CONTRACTS (Of infants see Infants B—Money received see Money Re- 
ceived—-Quasi-contracts see Quasi-Contracts—Insurance contracts see In- 
surance—With decedent for services rendered see Executors and Adminis- 
trators D a—Contract to marry see Marriage Promise—Contracts of sale 
see Sales—For sale of timber see Deeds and Conveyances F—Option see 
Vendor and Purchaser-—-Hlection of remedies see Election of Remedies). 





A Requisites and Validity. 
f Contracts in Restraint of Trade 


1. A contract not to engage in a certain business within a reasonable 
area for a reasonable length of time, and which does not affect the 
interests of the public is not void as being a contract in restraint of 
trade, and is valid and enforceable. Scott v. Gillis, 223. 


2. A contract between a certified public accountant and his employee 
providing that the employee was not to solicit or do business as an 
accountant for any one of the plaintiff's customers for a period of 
three years after the termination of the employment, is not one in 
restraint of trade against public policy, and, in a suit by the em- 
ployer to restrain its breach, a continuance of a restraining order 
against the employee to the final hearing upon proper facts being 
made to appear in plaintiff’s favor, will be upheld on appeal. Jbid. 


B Construction and Operation. 
a General Rules of Construction 


1. An interpretation that the parties to a contract have given it will be 
generally adopted by the court, and a contract for the purchase of 
furniture for a hotel subject to an itemization given therein and to 
such minor adjustments as may take place from time to time as the 
unit prices set forth, is held to cover additional items amounting to 
about $11,000, ordered and accepted by the vendee and shipped by 
the vendor under the contract. Pick v. Hotel Co., 110. 


DD Rescission, Abandonment or Denial of Validity. 


e Actions to Rescind or Attacking Validity of Contract and Defenses 


1. A party may not accept the benefits of a contract and at the same 
time deny its validity. Owens v. Carstarphen, 424. , 
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CONTRACTS—Continued. 
Kk Performance or Breach. 
a Breach or Performance in General 


1. Where there is a contract to furnish the defendant board and lodg- 
ing during his life in consideration of his willing all his prop- 
erty to the plaintiffs, the defendant does not breach his contract by 
merely leaving the plaintiff's house without objecting to the board 
and lodging, which the plaintiffs are ready, able, and willing to 
furnish, and residing elsewhere, and the plaintiffs may not maintain 
an action for the amount of the board and lodging to the date of 
his so leaving without showing that the defendant has breached 
the same by refusing to comply with its terms. Harrison v. 
Sluder, 76. 


I Actions for Breach or to Recover Upon Contract (Measure of damages 
see Damages F b). 
b Evidence and Burden of Proof (Instruetion thereon see Contracts 
F ¢@ 2). 

1. In an action to recover upon a contract for the division of profits 
from sale of timber by the defendant, the defencant to sell ‘to 
the best of his ability,’ the burden is on the plaintiff to show that 
n profit had been made or that the defendant had acted in bad 
faith in the sale in order to recover, and evidence as to profits 
made by other like manufacturers is immaterial. Warper v. Lum- 
ber Co., 589. 


e Instructions 


1. Where, in an action on contract to recover the purchase price of a 
carload of peanuts sold and delivered, the defendant sets up a 
counterclaim for dumages for the failure of the plaintiff to ship 
three other carloads of peanuts under an alleged contract, the plain- 
tiff contending that he was the agent for the purchase of the three 
carloads and not under contract to ship them: FAfeld, under the 
facts of this case, it was error for the trial court to refuse to give 
the jury instructions upon the counterclaim so pleaded and proven. 
Hassell v. Peanut Corp., 444. 


2, Where in the action by a material furnisher to enforce a statutory 
lien against the owner of a building the question is involved as to 
whether the defendant had breached her contract with her con- 
tractor, the submission of two issues to the jury, one as to the 
owner’s breach and the other as to the contractor’s breach of the 
same contract, under instructions placing the burden of proving one 
of these issues on the defendant and the other on the plaintiff, is 
reversible error, the effect being to put the issue as to defendant’s 
breach upon both parties at the same time. As to the question of 
waiver of the defendant's breach gu@re? but not decided. Brown 
v. Broadhurst, T38, 


CONTROVERSY WITHOUT ACTION. 
A Submission and Proceedings. 
a Judge, Jurisdiction and Venue 
1. A special judge is without authority of law to hear and determine 
at chambers a controversy without action submitted under the pro- 
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CONTROVERSY WITHOUT ACTION A a—Continued. 
visions of C. S., 626, when the Governor has not specially appointed 
him under the provisions of statute to hold a term of court at that 
time, Constitution, Art. IV, sec. 2; Public Laws 1929, ch. 187, and 
the proceedings of a special judge under such circumstances are a 
nullity, and on appeal the cause will be dismissed. Greene v. 
Stadiem, 472. 


CORPORATION COMMISSION. 
© Appeals from Orders of Comunission. 
a Parties 

1. The petitioners in proceedings before the Corporation Commission 
for the establishment of an adequate union passenger station are 
not proper parties to move in the Superior Court for the dismissal 
of the appeal of the respondents from an order of the Commission, 
but where such motion is made to appear to be with the assent and 
concurrence of the Commission the Supreme Court may decide the 
appeal from the order dismissing the action in the Superior Court. 
Corporation Commission v. R. F., 699. 


ce Order Appealable 

1. Where the Corporation Commission in proceedings before it to com- 
pel certain railroad companies to provide an adequate union passen- 
ger depet in a city has found upon evidence regularly taken in hear- 
ings before it that the existing depot was inadequate and ordered 
the respondents to prepare and submit plans and specifications for 
a new depot, to which exceptions were duly and regularly filed and 
an appeal taken by the respondents, and the Comission orders the 
proceedings be certified and transferred to the Superior Court for 
trial, which has been done, all in conformity with the statute, 
C. S., 1097: Held, error for the judge presiding at the trial in the 
Superior Court to dismiss the appeal upon the ground that the 
order of the Commission was not appealable, and the proceedings 
remain in the Superior Court to be proceeded with upon the issues 
of fact raised for the determination of the jury. Corporation Com- 
mission v. R. R., G99. 


CORPORATIONS. 

D Stock (Limitation of action on unpaid stock see Limitation of Actions 
B b—Statutory liability on bank stock see Banks and Banking H a— 
Rights of stockholders of building and loan associations upon re- 
ceivership see Building and Loan Association D a). 

h Actions for Fraud in Procuring Subscriptions thereto 
1. Where a corporation and some of its officers are sued to cancel eer- 
tain shares of stock Issued to the plaintiffs for fraudulent represen- 
tations alleged as an inducement to purchase them, there must be 
sufficient evidence that the corporation was implicated in the trans- 
action to hold it liable thereon. Morrison v. Finance Co., 322. 
K Dissolution, Expiration or Forfeiture of Charter. 
a Partics who may Attack Validity of, or Sue for Forfeiture 
1. The State alone, acting through the Attorney-General, may institute 
a proceeding against a railroad company to forfeit its charter ander 
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CORPORATIONS K a—Continued. 


the provisions of C. S., 3456, for failure to begin construction of the 
railroad and complete the samé’ within the two separate periods 
therein prescribed. Brummitt v. R. R., 381. 


b Grounds for Forfeiture and Defenses 

1. Construing C. S., 3456, as to the forfeiture of the charter of a rail- 
road company when construction of the proposed road is not com- 
menced within three years or completed and put into operation 
within ten years after its charter has been granted, to make the 
two provisions consistent it is held that they are not alternative, 
and upon failure of a railroad to comply with either one of the 
provisions the suit of the Attorney-General will be maintained in 
the absence of acts or conduct upon the part of the sovereign that 
amount to a waiver of the default. Brummitt v. FR. R., 381. 


2. Where a railroad company has not commenced the coastruction of its 
road within three years after its charter has been granted as re- 
quired by statute, C. S., 3456, and thereafter by statute the Legis- 
lature declares that certain bonds may be issued by a township to 
aid in the construction of the railroad shall be valid, and the county 
has acted in recognition of the existence of the corporation: Held, 
the State by its acquiescence in the delay and by its recognizing the 
railroad company as an existing corporation has waived its right to 
insist on a forfeiture. Jbid. 


d@ Rights of Parties in Corporate Assets upon Dissolution or Forfeiture 
1. Upon the expiration of the charter of a corporation the directors 
thereof hold the assets as trustees, first for the creditors, and 
secondarily for the stockholders in good standing at the time of the 
expiration of the charter, C. S., 1193, 1194, 1198, and there is no 
escheat as against the rights of stockholders under the provisions 
of C. 8., 5784. Smith v. Dicks, 355. 


2. Where an incorporated social club has continued for more than three 
years after the expiration of its charter to operate as though the 
charter had not expired, the members or stockholders in good 
standing at the time of the expiration of the charter are entitled 
in equity to a pro rata share in the assets of the corporation to the 
exclusion of members taken in after its expiration, with the right to 
sell and convey the same, where the rights of creditors are not 
involved. Jbid. 


3. Where the constitution and by-laws of an incorporated social elub 
clearly provide that its property should be owned and controlled by 
its resident membership to the exclusion of nonresident members 
such nonresident members, taken in at greatly reduced member- 
ship dues, are not entitled to share in the assets of the corporation 
upon the expiration of its charter. Jbid. 


COUNTY—Taxation see Taxation—Sheriffs see Sheriffs—Liability of sureties 
of bonds of sheriffs and treasurers see Principal and Surety B e— 
Schools see Schools and School Districts. 


COURTS—Supreme Court see Appeal and Error--Where appeal has not been 
taken from judgment overruling demurrer, demurrer cannot again be 
pleaded in Superior Court see Pleadings D e 3). 
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CRIMINAL LAW (Particular crimes see Particular Titles—Indictment see 
Indictment). 


B Capacity to Commit and Responsibility for Criime. 
a Mentality (Intoxication as affecting premeditation see Homicide B a 2) 


1. Where the defense in the prosecution for a capital felony is mental 
disability resulting from hereditary weakness and augmented by 
a syphilitic infection, the burden is on the defendant fo establish 
his defense to the satisfaction of the jury. S. v. Wilson, dAT. 


© Parties and Their Offenses (See, also, Homicide H ¢ 1). 
a Principals and Aiders and Abettors Guilty as Principals 

1. One who is present when another commits a capital felony with the 
knowledge of the other, and does some act to render aid in the per- 
petration of the crime, is guilty of the offenses as an aider therein, 
though he takes no direct share in its actual commission, and when 
present advising, instigating or encouraging the other to commit 
the crime, is guilty as an abettor therein. S. v. JfeKinnon, 576. 


D Jurisdiction. 
a Determination as to Whether Crime Was Committed in this State 

1. The constructive domicile of the wife is that of her husband, and 
where he has resided in another State and has left her there, and 
where for business or other reasonable purposes he has come to 
this State and made his domicile here, and she has foliowed him 
and he has then abandoned her and ceased to contribute to her 
support and that of his child born to them in lawful wedlock, the 
abandonment occurs in this State and is within the jurisdiction of 
the courts of this State and subject to the provisions of our statute 
making it a misdemeanor. C. S8., 4447. 8S. v. Sneed, 668. 


G Evidence (Of particular crimes see Particular Titles, Homicide, Aban- 
donment, ete—Testimeny of communication between husband and 
wife see Husband and Wife F ¢). 


a Presumptions and Burden of Proof 
1. Where the defense in the prosecution for a capital felony is mental 
disability resulting from hereditary weakness and augmented by a 
syphilitic infection, the burden is on the defendant to establish his 
defense to the satisfaction of the jury. S. v. Wilson, 547. 


2. A defendant in a criminal action may rely upon the presumption of 
his innocence, which remains with him throughout the trial and 
introduce no evidence in his own behalf, and though this may have 
its moral effect on the minds of the jury, it does not of itself as a 
matter of law create a presumption against him, and the question 
of his guilt is for the determination of the jury under the evidence, 
with the burden upon the State to prove bim guilty beyond a rea- 
sonable doubt. C, 8., 1799. S. v. Alien, 684. 


ce Character Evidence 


1.. Where a defendant in a criminal action testifies in his own behalf 
the credibility of his testimony is subject to impeachment, and it is 
competent for the State to ask him on cross-examination whether 
there was then a warrant out for him from the Federal Court, when 
relating only to his credibility as a witness. S. v. Dalton, 125. 
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2. Where a defendant in a criminal action testifies in lis own behalf, 


but offers no evidence as to his character, the State may offer evi- 
dence of his bad character, but sueh evidence tiffects only his 
credibility as a witness, and an instruction that such evidence 
might be taken as substantive evidence of gnilt will be held for 
reversible error. S, vw Roberson, 657. 


d Materiality and Competency in General 
1. The defendant in a criminal action is not entitled to the introduction 


in evidence of the list of State's witnesses endorsed on the bill of 
indictment for the purpose of showing that all of them had not been 
examined by the grand jury nor called as witnesses at the trial. 
S. vu. Moore, 196. 


2. Testimony of a witness as to the contents of a telegram sent by the 


defendant while in the presence of the witness who heard the de- 
fendant narrate it to the telegraph operator and saw the operator 
write it down, which tended to show the defendant's anxiety as to 
the knowledge of another of “something on” him, is ndmissible with 
other circumstantial evidence of defendant’s guilt of murder, as a 
circumstance tending to show guilt, the probative force being for 
the jury. S. v. For, 478. 


i Expert Testimony 
1. When the position of the deceased when killed is relevant to the 


inquiry it is competent for a physician who had examined the de- 
ceased and who has qualified as an expert, to testify that the killing 
was done with a 44 bullet while the deceased was lying down and 
explain the facts and circumstances upon which he based his 
opinion, and such testimony does not violate the rule that the issue 
of the defendant’s guilt is exclusively for the determination of the 
jury. 8S, v. Fox, 478. 


j Testimony of Convicts, Accomplices and Codefendants 
1. Upon the trial for arson under the provisions of C. S., 4288, testi- 


mony of an accomplice that the two defendants set fire to a dwelling 
at night in which the prosecuting witness was sleeping is competent, 
but should be scutinized by the jury and not accepted as evidence 
unless they find beyond a reasonable doubt that it is true, and 
under correct instructions, it is within the province of the jury to 
accept it in part and reject it in part, and to convict one of the 
defendants and acquit the other upon conflicting evidence. S. 1. 
Freeman, 376. 


kh} Acts, Declarations and Testimony of Conspirators 
1. The acts and declarations of each conspirator, while done in further- 


ance of the unlawful purpose or the testimony of one of them in 
regard to the conspiracy, is competent evidence against them all, 
but testimony given by one of the conspirators of his acts done in 
the absence of the others and in derogation of the purpose of the 
conspiracy is incompetent against the others, and as to them its 
admission constitutes reversible error. S. v. Ritter, 113. 
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L Confessions 

1. Where the confession of the defendant of his guilt of murder, made 
to an officer of the law, is excluded by the judge upon a voire dire 
on the ground that it was induced by fear or favor and therefore 
not voluntary, a later confession, tnaade to another witness, is ad- 
missible when the judge finds upon sufficient evidence upon voire 
dire that it was not influenced by the causes which had induced 
the previous confession and that it was free and voluntary, and 
made without fear or favor. WS. v. For, 478. 


m Weight and Suficiency 
1. Where the evidence as to the possession of intoxicating liquor is 
capable of two inferences, one sufficient to convict and one to acquit 
the defendant, the case should be submitted to the jury, and on the 
defendant’s appeal from an adverse verdict, the question of the 
sufficiency of the evidence to be submitted to the jury will be de- 
termined in the Supreme Court. S. v. Weston, 25. 


2. If in a criminal action there is any evidence tending to prove the 
fact in issue and which raises more than a suspicion or conjecture 
in regard to it, the same should be submitted ¢o the jury, otherwise 
not. S. v. Allen, 684. 


p Evidence of Identity 
1. Where the foot tracks of the defendant on trial for the unlawful pos- 
session of intoxicating liquor are relevant to the inquiry, the 
similarity between them and the shape of the defendant’s identified 
shoes is competent to be testified to by the witnesses, being a 
“shorthand statement of the fact” of identification resulting from 
a mental conclusion made by them at the time. S. v. Weston, 25. 


H Time of Trial and Continuance. 
a Right of Defendant to Time to Prepare Defense, Employ Counsel, ete. 
1. Where a trial of the defendant for violating the prohibition law is 
had within thirty or forty minutes from the time of his arrest, in 
the regular course of procedure, and the defendant does not demand 
time to employ and consult counsel or subpeena witnesses he waives 
any right thereto, and a sentence in the action will be sustained in 
law. S. v. Daniels, 285. 
I Trial, 
a Right to Trial by Jury 
1. Where the defendant in a criminal action enters the plea of ‘‘not 
guilty,” the requirement of our State Constitution, Art. I, see. 13, 
of trial by jury may not be waived by the accused nor another 
method substituted by agreement, and where a defendant is in- 
dicted for violating the statute commonly known as the “bad check 
law,’ an agreement between the State and the accused that the 
judge may find the facts under a plea of “not guilty,” will be dis- 
regarded on appeal and the case remanded to be tried according 
to law. S. v. Crawford, 518. 


2. Where the defendant in a criminal prosecution for a misdemeanor 
under the ‘“‘bad check law” has entered a plea of “not guilty,” he 
may not waive his constitutional right to a trial by jury without 
changing his plea. J0id. 
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b Right of Prisoner to Confront Accusers, etc., and be Present During 
Trial 
1. The returning into court by the jury of a verdict of guilty of violat- 
ing our prohibition law, while the defendant is in prison, violates 
the defendant’s constitutional rights (Declaration of Rights, sec. 
11), and in the absence of a proper waiver of this right a new 
trial will be ordered on appeal. S. v. O’Neal, 548 


6 Arguments and Conduct of Counsel 


1. In a criminal action the defendant ig entitled to the protection of the 
court against the unwarranted abuse of his character by the solici- 
tor in his argument when not supported by the evidence or by rea- 
sonable inference therefrom, and a new trial will be awarded on 
appeal where the trial judge refuses the appeal to him by the de- 
fendant’s counsel and affords no relief from the unwarranted impu- 
tations. S. v. Green, 624. 


2. Where in the prosecution for murder for the reckless driving of an 
automobile the counsel for the private prosecution in his argument 
to the jury appeals for a conviction becatse others had been killed 
by drunken drivers on the same highway and no one had been 
punished for it, and upon objection by the defense on the ground 
that the argument was not sustained by the evidence, the trial 
court remarked that he could not regulate argument of counsel 
unless beyond bounds, and instructed the counsel to continue: Held, 
the counsel for the prosecution went outside the record and over- 
stepped the bounds, and the defendant is entitled to a new trial. 
S. v. Phifer, 729. 


y Instructions (In prosecution of particular crimes see Assault Upon a 
Female D c, Homicide H and particular titles of crimes). 


J. An instruction upon a vital question at issue on the trial of an 
assault of a male person over eighteen years of age upon a female, 
C. S., 4215, which assumes the fact at issue is reversible error. 
S. v. Griggs, 352. 


2. Where the requests for instruction by the defendart are substan- 
tialiy contained in the charge, the refusal of the trial court to give 
the particular instructions requested will not be held for error. 
S. v. McKinnon, 576. 


3. Where the judge in his charge to the jury inadvertently misstates a 
coutention of the defendant in one particular, the inadvertence 
should be called to his attention before the jury retires, and under 
the circumstances of this case where the judge warned the jury 
not to be governed by his recollection, but by their own, the appel- 
lant’s assignment of error in this respect cannot be sustained. 
Tbid. 


j Nonsuit 


1. Upon defendant’s motion as of nonsuit (C. S., 4643), made after the 
close of the State’s evidence and renewed after the close of all the 
evidence, all the evidence which tends to prove the defendant’s guilt 
will be considered in the light most favorable to the State, and in 
this case held: the evidence, although circumstantial, raised more 
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than a conjecture, scintilla or suspicion, and was sufficient to be 
submitted to the jury, the probative force being for them. S. vw. 
McKinnon, 576. 


K Judgment and Sentence, 
b Suspended Judgments 


1. The refusal of the judge to hear evidence in executing judgment 
under a suspended sentence is a matter within his legal discretion 
and is not reviewable on appeal. S. v. Vickers, 62. 


c Costs 


1. Costs are no part of the punishment in a criminal action. S. wv. 
Cornett, 627. 


ad Cruet or Unusual Punishments 


1. A sentence prescribed by statute for the violation of the prohibition 
law ig held not to be cruel or unusual within the meaning of 
Article I, section 14, of our Constitution. S. v. Daniels, 285. 


I, Appeal in Criminal Cases. 
a Prosecution of Appeals under Rules of Court 


J. An appeal from the conviction in a criminal case will be docketed 
and dismissed on motion of the Attorney-General when not prose- 
cuted as required by the Rules of Court, but the record will be 
examined for errors appearing upon its face, and where it so 
uppears that the defendant was convicted without a trial by jury 
after he had entered a plea of “not guilty,” the cause will be 
remanded to the Supertor Court for trial according to law. S. v. 
Straughn, 691. 


ad Record 


1. On appeal the Supreme Court is bound by the record as it is sent up. 
S. v. Stansberry, 250; S. v. Griggs, 252. 


é Review 


1. Where the identity of the defendant and the loss by the deceased of 
his pocket-book on the day of the crime have been established by the 
testimony of competent witnesses, incompetent testimony of an- 
other witness to these facts thus established is immaterial under 
the facts of this case, and the admission of the incompetent testi- 
mony is not held for reversible error. S. v. McKinnon, 576. 


2. Where the judgment in a criminal action for a misdemeanor has 
been suspended until the trial of a civil action against the defend- 
ant, the cost is no part of the punishment, the effect of the imposi- 
tion of cost being to vest the cost in those entitled thereto, and an 
appeal therefrom, not being from a final judgment or one which is 
final in its nature, will be dismissed. 8S. v. Cornett, 627. 


g Nature and Grounds of Jurisdiction of Supreme Court on Appeal in 
Criminal Cases 


1. The Supreme Court is ordinarily confined to matters of law or legal 
inferenee on appeal from a judgment upon a verdict of guilty in a 
criminal action where the evidence is conflicting upon the question 
of the defendant’s guilt or innocence. Const., Art. IV, sec. 8 8S. v. 
Freeman, 376. 
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CRUEL OR UNUSUAL PUNISHMENTS see Criminal Law H d. 


CUSTOMS AND USAGES see Bills and Notes I b 2. 


DAMAGES. 


F 


Measure of Damages. 
b Breach of Contract or Warranty 
1. Where the buyer, damaged by the fraud of the seller in the sale of 


machinery, elects to keep the machinery and recoup the damages 
in the seller's action for the purchase price, the measure of dam- 
ages, in the absence of proof of special loss brought home to the 
knowledge of the seller, is the difference between the value of the 
machinery as warranted and its value as delivered, and an instrue- 
tion for the recovery of further damages, consisting of the cost of 
supplying a deficiency, is reversible error in the absence of evidence 
that such was done, Frick Co. v. Shelton, 296. 


DEADLY WEAPON see Homicide G b. 


DEDICATION see Trespass A ec 1. 


DEEDS AND CONVEYANCES (Contracts for sale of realty see Vendor and 


Purchaser—Fraudulent conveyances see Fraudulent Conveyances—Threat- 
ened breach of restrictions as ground of injunctive relief see Injunc- 
tions D b 1. 
g Mental Capacity 

1. In an action by the grantor’s daughter-in-law and devisee to set aside 


a deed to the unrelated tenant of the grantor, evidence that tends 
to show that the grantor was a woman seventy-orne years of age, 
feeble in body, easily influenced, and with the mind of a child, and 
that the consideration recited in the deed was ten dollars and other 
consideration, and the grantor refuses to testify as to the amount 
of the consideration paid: Held, sufficient to take the case to the 
jury under proper instructions from the court. (Gilliken v. Nor- 
com, 8. 


C Construction and Operation. 


co Estates and Interests Created 
1. Under a deed of gift to the grantor’s son. using the words “lend to 


him during his life, and after his death to this children,’ with 
habendum “to them and their heirs in fee simple,” the word “lend”’ 
will be construed as a word of conveyance to effectuate the intent 
of the grantor as expressed in the instrument, and the son takes a 
life estate in the lands with remainder over to his children living 
at the time of his death, and the deed does not operate as a con- 
veyance directly to the children living at the time the deed was 
made, reserving a life estate to the son, and they do not take to 
the exclusion of the children born thereafter. Waller v. Brown, 
508. 


d Reservations 
1. A reservation in a deed in the chain of title to tue locus in quo, con- 


tained in the description “thence south 5 degs. east, running on the 
west side of the creek 7 poles to a stake on the west side of the 
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creek; thence same course 1 pole to a stake, reserving at all times 
the full and entire use of the distance of 40 vards of said creek” is 
held too vague and indefinite a description to admit of identifica- 
tion by parol evidence, and is not contrary to a covenant in a later 
deed against encumbrance. Gruber v. Hubank, 280. 


f Conditions and Covenants 
1. The grantee in a deed containing covenants and stipulations purport- 
ing to bind him becomes bound for their performance even though 
he does not execute the deed, and where a grantee of lands assumes 
a prior mortgage thereon he is bound thereby without signing the 
: deed. Coxe v, Dillard, 344. 


F TVimber Deeds. 
a Rights of Parties under Deed to Cut, Remove, Reenter, and Covenants 
in Respect Thercto 
1. Under a deed conveying such right the grantee of standing timber 
may reenter and construct aud operate a tramway on the land of 
the grantor for the purpose of removing timber he had acquired 
from owners of other lands. Lowery v. Lumber Co., 299. 


2. Where the purchaser of standing timber has knowledge of the right 
of his yvendor’s mortgagee to stop him from cutting timber on the 
locus in quo until a certain amount had been paid the mortgagee, 
and enters upon the land and cuts and manufactures timber under a 
provision that he pay therefor when sold, and there is evidence that 
he has not paid accordingly, and some time thereafter the mort- 
gugee exercises his right to stop the cutting, and soon thereafter 
the vendor satisfies him and acquires the right to have the pur- 
chaser continue under his contract of sale of the timber, which the 
purchaser does not do: Held, the purchaser’s action for damages 
for breach of contract is not upon warranty or covenant of peaceful 
enjoyment of the right of cutting timber, ete. and an instruction 
that the vendor's breach in the respect stated would prevent his 
recovery upon his counterclaim for the purchaser’s breach is re- 
versible error. Poe v. Gill, 326. 


bo Renewal or Forfeiture of Right to Cut Timber 
1. In an action to declare a forfeiture in a timber deed for nonpayment 
of the sum of money stipulated to be paid on demand for renewal 
period, the plaintiff must show a proper demand according to the 
terms of the deed, and upon the failure of evidence in this respect 
a nonsuit is properly granted. Sutton v. Lumber Co., 88. 


G Torrens Deeds. 
a Proceedings for Registration of Land under Torrens Act 

1. Where the petitioner, to have his title to land registered under tlie 
provisions of the Torrens Act has signed an oath reciting that he 
has been duly sworn, he may not contend that the oath lacked 
validity under the requirement of C. 8., 2884, upon the ground that 
the clerk of the court had not signed the jurat, and that in conse- 
quence the proceedings which followed were absolutely void, and 
thereafter, upon his own motion have them set aside. Morgan v. 

R. R., 568. 
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DESCENT AND DISTRIBUTION. 
B Person Entitled and Their Respective Shares. 
b Illegitimate and Legitimized Children 


1. The provisions of C, 8., 279, are retroactive as well as prospective in 
eifect, and a child born out of wedlock whose mother marries his 
reputed father prior to the enactment of the statute is the heir of 
his parents who die subsequent to its enactment. In re Estate of 
Wallace, 384. 


. C.S., 279, declaring legitimate a child born out of wedlock whose re- 
puted father subsequently marries his mother is strictly construed 
as being in derogation of the common law. Jbid. 


to 


3. The provisions of C. S., 279, legitimizing a child born out of wedlock 
when his reputed father subsequently marries his mother for the 
purpose of ivheritance from its father and mother does not extend 
to such inheritance from his maternal uncle dying intestate after 
the death of his mother through whom he claims as next of kin. 
Ibid. 


4. A devise of lands by the testator to his wife for life and at her death 
to his and her heirs carries the title to the land upon the death of 
the wife to her illegitimate children as her heirs to the exclusion of 
his illegitimate child. C. S., 1654, Rule 9. Battle v. Shore, 449. 


c Heirs and Next of Kin in General and Those Claiming Under Them 


1. The estate of the intestate descends to his surviving brother and the 
children of his deceased brother living at his death, who are en- 
titled to the distribution of the estate as his next of kin, C. S.,, 
137(5), as also the husband of a deceased niece who was living at 
the death of the intestate, under the facts of this case. In re Estate 
of Wallace, 3384. 


C Rights and Liabilities of Heirs and Distributees. 
vb Advancements 


1. Where a son insures his life tor the benefit of his mother in case she 
survives him, and otherwise to his estate, and some of the premiums 
on the policy are paid by the insured and some by the mother, upon 
the prior death of the mother her administrator may not recover 
from the son the premiums paid by the mother on the theory that 
they were advancements to him to be accounted for, the arrange- 
ment appearing to be their joint enterprise. Paschaill v. Paschail, 40. 


2. An advancement is a gift in presenti by a parent to a child for the 
purpose of advancing the latter in life, and thus for the child to 
anticipate the inheritance to the extent of the advancement. Ibid. 


DIVORCE. 
D Jurisdiction, Proceeding and Relief. 
6 Trial and Instructions 
1. In an action for absolute divorce a charge in reference to the admis- 
sions of counsel that the evidence was sufficient to support an 
affirmative answer to the issues of marriage, separation and resi- 
dence is held not equivalent to a directed verdict and not to be at 
variance with the provisions of C. S., 1662. Nelson v. Nelson, 465. 
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BH Alimony. 
a Pendente Lite 

1. Where in proceedings by the wife to secure her subsistence and rea- 
sonable counsel fees under the provisions of 3 C. S., 1667, it is 
alleged that a separation agreement was procured by fraud, suffi- 
ciently pleaded, objection that the validity of the separation con- 
tract must be first determined in an independent action is unten- 
able, the statute expressly providing that alimony may be granted 
‘nending the trial and final determination of the issue.” TJ'aylor v. 

Taylor, 197. 


DOWER. 
A Nature, Rights and Incidents. 
b Lands and Interests to Which Dower Attaches (See, also, Home Site 
Ab 2). 

1. Where a wife joins in the mortgage conveyance of her husband to 
exclude her claim for inchoate dower therein her relation to the 
transaction is that of surety, and should she survive him and the 
land is sold to satisfy the debt she becomes a creditor of the estate 
in the amount equal to her dower. Biover Co. v. MacKenzie, 152. 


B Inchoate Dower. 
a Nature, Rights and Incidents 

1. Inchoate dower is not an estate in land but is a subsisting, substan- 
tial right of the wife in the lands of her husband during his life, 
possessing some of the incidents of property, and which has a 
present cash value capable of computation, and becomes a right of 
dower upon the husband’s death if she survive him. Blower Co, v. 
Machenzie, 152. 


2. Where the husband's lands are sold by a receiver appointed by the 
eourt, and the husband and wife join in the receiver's deed to the 
purchaser, who assumes prior mortgage indebtedness thereon, and 
the parties agree that the wife’s inchoate dower sha‘l attach to the 
proceeds of the sale, the sale is not a foreclosure of the prior mort- 
gages and the wife’s right of inchoate dower attaches to the pro- 
ceeds of the sale, and the cash value of the inchoate right is com- 
putable and the wife is entitled thereto as against other creditors 
of the husband. Jbid. 


b Computation of Value and Inchoate Dower 

J. The rule by which the present value of the wife’s inchoate right of 
dower in her husband’s lands is obtained is to ascertain the present 
yilue of an annuity for her life equal to the interest on one-third 
of the value of his lands to which her contingent right of dower 
attaches, and then deduct from the present value of the annuity 
for life the value of the annuity during the joint lives of herself 
and husband, the difference being the present value of her con- 
tingent right. Blower Co. v. MacKenzie, 152. 


2 The value of the wife's inchoate dower in the proceeds of sale of 
her living husband’s lands upon which there are unpaid mortgages 
is caleulated upon the value of the entire proceeds of sale of the 
lands without deduction of the mortgage indebtedness assumed by 
the purchaser, and as the individual and joint life expectancies 
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according to the mortuary tables are dependent in part upon health 
and habits, the question .of the present value of the inehoate right 
of dower must be submitted to a jury under proper instruction 
from the court unless otherwise agreed to by the parties interested. 
Tbid. 


DRAINAGE DISTRICTS. 
A Establishment and Mainten:nnce. 


B 


a Validity and Construction of Statutes Creating Drainage District 
1. Where proceedings for the establishing of a special taxing drainage 


district are referred to in a later statute and confirmed therein with 
an additional provision establishing its boundaries, the two being 
interrelated, are to be construed together by the courts when the 
eonstitutionality of the district is questioned. Nenilworth v. 
Hyder, 85, 


b Boundaries of Drainage District 
1, Where an incorporated town having a sewerage system is included 


in a special drainage district later established by statute giving 
defined boundaries overlapping those of the town, it is not required 
that those owning land within the lappage should be notified or give 
their consent to be also ineluded within the boundaries of the 
special distriet. MWenilworth v, Hyder, 85. 


2. The General Assembly of North Carolina has the power to create 


drainage districts without regard to the boundaries of the other 
political subdivisions of the State, such as county or municipal 
boundaries and the like. Jbid. 


3. Where a statute creating a special drainage district includes in its 


expressed boundaries an incorporated town already having a drain- 
uge systenl, a proviso therein that no person, firm or corporation 
owning any water system shall be compeled to become a part of 
such sanitary district unless satisfactory, ete.: Jfeld, the word 
“district” used in the proviso means “district system” and not the 
boundaries of the area, and does not operate to relieve those living 
in such section from the drainage assessments. JDid. 


Assessments and Special Taxes. 
a@ Constitutionality and Validity of Assessments 
1. A Statute which authorizes the laying off of a drainage district with 


power given the trustees provided therein to lay an ad valorem 
tax for its construction and maintenance is not unconstitutional for 
failing to previde that notice be given the owners of land situate 
therein that the lands will be included within the area or of the 
amount of the taxes to be levied or the specific purpose therefor. 
Kenilworth vo Hyder, 85. 


2. A statute creating and designating the boundaries of a drainage dis- 


trict and providing taxation for its construction and maintenance 
is for a necessary purpose and does not fall within the purview of 
the State Constitution, Art. VIJ, see. 7, requiring its subinission 
to the yoters within the district, nor is it a local, private or special 
act relating to health or sanitation inhibited by our Constitution, 
Art. II, see. 20. lbid, 
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3. The creation by statute of a special drainage district with the power 
to levy an ad valorem tax therein for its construction and mainte- 
nance is not a taking of property within the purview of our Constitu- 
tion, Art. I, sec. 17, and does not fall within the intent and mean- 
ing of the due process clause, Federal Constitution, Art. XIV, 
sec. 1. The distinction between taxation of this character and 
assessments pointed out by Apams, J. Ibid. 


4, Where some of the citizens of an incorporated town having a sewer- 
age system therein have their property also included in a special 
taxing drainage district defined and created by statute, the consti- 
tutionality of the later act may not be successfully questioned on 
the grounds either of double taxation or a taxation without benefit 
received. Ibid. 


DUE PROCESS see Constitutional Law I. 


EASEMENTS. 
A Creation. 
a By Prescription 
1. Evidence that paths on a tract of land were intermittently and per- 


missively used by tourists and others is insufficient to create an 
easement on the lands. Gruber v. Hubank, 280, 


ELJIECTMENT. 
C Pleading and Evidence. 
b Evidence of Title in General 

1. A paper-writing expressing that the deceased signer lets O. have 
certain described property at the signer’s death, O. to keep all 
buildings in good condition, and at the death of O. “this property 
goes back” to the signer’s estate is inoperative as a deed, as it con- 
tains no apt word of conveyance and not being under seal, or as a 
will or as a lease or contract specifically enforceable, and will not 
be received in evidence in an action in ejectment. Walker v. 
Oicens, 412. 


2. The recitations in a deed made by the administrator of the deceased's 
common source of title, that the grantee therein had paid the full 
purchase price, though the deed is void beeause of the lack of 
proper registration under the provisions of our statute, C. 8., 91, it 
is competent in evidence to show an equitable title in the grantee 
therein. Sears v. Braswell, 515. 


ELECTION OF REMEDIES. 
@a When Hlection Jlay or Must Be Made 
1. Where fraud is alleged in the transaction wherein a mortgage is 
cviven on lands involying the assumption thereof by a grantee of the 
equity of redemption, and there is evidence tending to show that the 
defendant by his acts and conduct with knowledge of the alleged 
fraud reecived the benefits: JZeld, he was put to his election within 
a reasonable time after he discovered the fraud or should have done 
so in the exercise of reasonable diligence, to disaffirm his coutract. 
and where he has not done so, and has received the benefits under 
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the contract he may not successfully maintain his suit to cancel 
the contract, and ordinarily this is not open to him. unless he is in 
a position to put the plaintiff in statu quo. Brown v. Osteen, 305. 


ELECTIONS. 
DD Qualification of Voters. 
Cc Registration 
1. Failure to administer an oath to voters applying for registration 
does not result in a forfeiture of their right to vote, nor does their 
registration by third persons necessarily work a disqualification. 
Glenn v. Culbreth, 675. 


2. Where it is alleged that the registration of voters in a primary 
municipal election was irregular and fraudulent, and the plaintiffs 
seek mandamus to compel a proper registration, and the statute 
under which the election is to be held provides for challenge to 
voters so registered: Held, mandamus being a proceeding in 
equity will not be issued, there being an adequate remedy at law 
by way of challenge provided by statute. Jbid. 


I Action to Try Title to Office. 
a Right of Action, Form of Action, Parties, Procedure and Jurisdiction 


1. Where the plaintiffs, residents of a city, institute an action praying 
that the use of the registration for a primary election be enjoined 
and that mandamus issue for a new registration, aud a temporary 
restraining order issued therein has been dissolved, and the election 
has been held, an appeal from the dissolution of the temporary re- 
straining order, if decided in favor of the appellants, would be in 
effect an action to try title to office, which cannot be done by 
mandamus, the proper remedy being quo werranto. Glenn v. 
Culbreth, 675. 


2. It is not required that a resident taxpayer and qualified voter of a 
municipality be a competitor of the present incumbent in an election 
to the municipal office in order for him to be a relator with the 
approval of the Attorney-Gnereal of the State in proceedings in the 
nature of quo warranto. C. S., 869, 870. Bouldin v. Davis, 731. 


5. The jurisdiction of the courts to entertain action in the nature of 
quo warranto existed at common law and does not exclusively rest 
by statute, and where a municipality is authorized by certain pro- 
visions in its charter to determine the result of an election held 
for the election of its own officers, recount of the votes, etc., it does 
not oust the jurisdiction of the Superior Court to entertain original 
jurisdiction of the proceedings in the nature of quo warranto to. 
try the disputed title to the office of one of its officials. C. S8., 869. 
The provisions of the Federal and State Constitutions having refer- 
ence respectively to the rights of Congress and the State Legislature 
to determine the rights of contestants to seats in the respective 
bodies have no application. Jbid. 


4, In this case held: that a provision in the charter of a municipal cor- 
poration giving to the city commissioners the authority and right to 
determine the question of a contested election of one of its officers 
did not attempt to deprive the Superior Court of its jurisdiction, or 
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make it derivative or subordinate to the action of the municipal 
authorities, but at most to provide a cumulative remedy. As to 
whether the Ligislature may by statute deprive the courts of their 
original jurisdiction in proceedings in the nature of quo warranto 
to determine title to office, quwre? Ibid. 


d Appeal and Review 
1. Where there is no allegation or finding of fact by the trial judge that 
irregularities complained of in the registration of voters would 
have affected the result of an election, an appeal from his order 
dissolving a temporary order restraining the use of the registration 
will not be disturbed on appeal. Glenn v. Culbreth, 675. 


ELECTRICITY (Power of municipal corporation to manufacture and sell 
current see Municipal Corporations B d). 
A Duties and Liabilities in Respect Thereto. 
a Degree of Care Required in Respect Thereto 
1. A company engaged in the transmission of deadly electric currents 
by wires strung on poles is held to a high degree of care in the 
maintenance of this equipment commensurate with the danger, and 
its failure in this duty renders it Hable in damages for injuries 
proximately caused thereby. Arrington v. Pinetops, 438. 


b Trespassers, Licensees, and Attractive Nuisances 

1. Where the defendants in an action for the negligent killing of plain- 
tiff’s intestate are guilty of negligence proximately causing the 
injury, in impairing and failing to properly maintain a power line, 
they may not avoid liability on the ground that plaintiff's intestate 
was a trespasser when the father of the plaintiff’s intestate rented 
and cultivated a field eleven steps from the power line, and his child 
was killed by coming in contact with a wire permitted to remain 
five feet from the ground, the doctrine of attractive nuisances ap- 
plying under the facts of this case. Arrington v. Pinetops, 433. 


c Duty to Inspect and Repair Lines, ete. 

1. Where an incorporated town owns and maintains its own poles and 
wires for the transmission of electricity from another town from 
which it buys its power, and there is conflicting evidence that it 
permitted one of its poles carrying a high voltage wire to remain 
for a month or more fallen so that the wire hung only five feet 
from the ground, the question of whether the town, in the exercise 
of due care, should have discovered and made the necessary repairs 
is for the jury, and is properly submitted to them upon the issue 
of its secondary liability in an action against the town and the 
company impairing the power line for the negligent killing of the 
plaintiff’s intestate. Arrington v. Pinetops, 433. 

& Acts of Third Persons and Their Liability 

1. Where there is evidence tending to show that a company authorized 
to do so entered on the land upon which power lines were mait- 
tained, and excavated sand and gravel therefrom, and in so doing, 
undermined one of the poles upon which transmission wires were 
strung so that the pole slipped down until the wires hung about tive 
feet from the ground at a place where it could be reasonably antici- 
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pated injury would likely result, and that the company left the 
wires in this dangerous condition, and that a child caught hold of 
one of the wires and was killed thereby: Held, the evidence was 
sufficient to take the case to the jury upon the issue of the defend- 
ant’s actionable negligence. Arrington v. Pinetops, 433. 


B Regulation and Control of Tower Companies. 
a Right to Force Power Companies to Sell Current for Resale at Retail 
1, Where an electric power company has not held itself out or furnished 


other distributing lines electricity for redistribution or resale to the 
latter’s customers, it may not be compelled to do so by mandamus, as 
it has the right to restrict its services to the consumers of electricity 
alone when not discriminatory against distributors. Electric Co. v,. 
Light Co., 766. 


IMINENT DOMAIN (Power of county board of education to exercise see 
Schools and School Districts B a. 


B Delegation of Power. 


a Agencies for Exercise of Power for Acquisition of Lands by the State 
1. Under the provisions of chapter 48, Public Laws of 1927, the Nortb 


Carolina Park Commission is neither a body politic nor corporate 
in the ordinary sense, but an agency of the State clothed with the 
power of eminent domain to be exercised in behalf of the State and 
in its name, and a demurrer to the petition of the State in econdem- 
nation of lands for the purposes of act, on the ground that the com- 
mission and not the State was the proper party, is bad. S. v. 
Lumber Co., 4. 


2. The verification of a petition, in a proceeding to condeinn land for the 


purpose of a park authorized by chapter 48, Public Laws of 1927, 
to restrain cutting of timber on land sought to be condemned, is 
properly made by the chairman of the North Carolina Park Com- 
mission. Jbid. 


© Compensation. 
b Right to Compensation for Lands Taken and Evidenee of Value 
1. Where the opinion of a witness upon the value of land condemned by 


} 


a) 
) 


” 


a town is bused upon his knowledge of the yalue of lands situated 
nearby, the competency of the testimony depends u don the evidence 
introduced tending to show the value in the one place was sufl- 
ciently similar to that in the other, and the question is for the 
jury. Ayden v. Lancaster, 556. 


. Where a witness has testified in condemnation proceedings by a 


town for an addition to its cemetery with reference to the damage 
the owner hus sustained by its taking, and on cross-examination 
makes inconsistent answers as to the correct basis of his opinion, 
his testimony is for the jury upon the credibility of the witness. 
Ibid. 


. Where on appeal from the levy of assessments for street improve- 


ments involving also the issue of compensation for land taken in 
condemnation proceedings, it is competent for the owner of the 
land, for the purpose of impeachment, to cross-examine the city’s 
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witness, an appraiser in the proceedings, as to the amount allowed 
other adjacent owners in the same proceedings when a sufficient 
similarity as to the comparative value of the lands taken is shown. 
Greensboro v. Bishop, T48. 


c Right to Compensation for Injuries or Depreciation of Land Adjacent to 
Land taken and Evidence of Damage 
1. Plaintiff is not entitled to nominal damages in an action against a 
city for the constructive taking of property by depreciating its 
value by its sewerage disposal plant when the city has the right of 
emivent domain and the jury has found that no actual damage was 
sustained. Black v. Bessemer City, 195. 


2. Where a civil engineer has testified as to the area of the land peti- 
tioned by a city to be taken for an addition to its cemetery, it is but 
a matter of calculation as to how many cemetery lots of the usual 
size could be made therefrom, and testimony thereto is competent, 
taken with other evidence in the case, as to the damage to the 
value of other contiguous lands of the owner. lyden v. Lancaster, 
DOG. 

8. The evidence of the depreciation in value of the owner’s lands con- 
tiguous to that taken in condemnation proceedings by a town as an 
addition to its eemetery, it is competent for a civil engineer who 
has made a survey to testify from his own observations that the 
owner could have divided his land into lots along a certain ex- 
tended street but for the condemnation. /Otd. 


d Special Benefits 

1. Where assessments for special benefits against property abutting a 
street sought to be improved have been levied by the commissioners 
and regularly confirmed by the municipal governing body in accord- 
anee with statutory provisions, the action of the commissioners is 
ordinarily conclusive, and the owner of the property so assessed Is 
not entitled to have an issue submitted to a jury to fix the amount 
of such assessment to be charged against his property in the 
absence of an allegation of bad faith, or arbitrarily conduct, or 
abuse of discretion, or wilful misconduct on the part of the govern- 
ing body, or gross injustice, or that the assessments were confisca- 
tory, and his appeal without such allegations or evidence support- 
ing them will be dismissed. Grecnsboro v. Bishop, 7TA8. 


e Measure and Amount of Damages 

1. Where lands of the owner are taken by a town for an enlargement of 
its existing cemetery, compensation therefor should be awarded for 
the market vaiue of the land appropriated and for the depreciation 
in value of other contiguous lands of the owner naturally and proxi- 
inately resulting from the particular use to which the land taken 
is to be put, less the special benefits accruing therefrom. Ayden v. 
Laneaster, 556. 


D Proceedings to Take Property. 
d Judgments 


1. The judgment in condemnation proceedings by a town against private 
lands should describe the land appropriated with certainty and 
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set forth the rights of the petitioner to the land and easement, and 
that upon the payment of the amount assessed the title of the peti- 
tioner shall become absolute. Ayden » Lancaster, 556. 


ESTATES (Creation of, see Wills E b, Deeds and Conveyances C ¢). 
A Nature and Incidents of Estates Generally. 
b Equitable Estates 
1. An equitable estate in lands is descendible and alienable in the same 
manner as legal titles. Sears v. Braswell, 515. 


2. Under our Constitution equitable rights are not destroyed, but are 
administered in one court, though the distinction between actions at 
law and suits in equity is abolished. Jbid. 


© Merger of Estates. 
a Merger of Legal and Kquitable Estates 
1. Upon the payment of the purchase price of certain land according to 


the terms of a contract to convey it, the legal and equitable titles 
merge in the purchaser. Sears v. Braswell, 515. 


ESTOPPEL. 
A By Deed. 


a Creation and Operation in General 
1. Where the interest of a contingent remainderman under a will has 
been divested by the happening of the contingency, the remainder- 
man who takes the lands by purchase under the will is not estopped 
by a deed of the life tenant and the contingent remainderman from 
setting up his title as against the grantee therein. West v. Murphy, 
488, 


B By Judgment (Judgments operating as bar to subsequent action see 
Judgments L b). 
a Creation and Operation in Ceneral 

1, Where the purchaser of lands at a judicial sule insists on confirma- 
tion and appeals from an adverse judgment, he may not thereafter 
maintain the inconsistent position on another appeal in the same 
ease that the sale should not be confirmed. Harvey v. Knitting 

Milts, 177. 


EVIDENCE (Of negligence see Negligence, Master and Servant C, D, Rail- 
roads D, Highways B—In criminal cases see Criminal Law G, Homicide 
© ce, G, and Particular Crimes—In ejectment see Njectment C—In con- 
demnation proceedings see Eminent Domain C—In caveat proceedings see 
Wills D h—Competency of ancient documents see Lost or Destroyed 
Instruments A a 1—Of conspirators see Criminal Law G k, Conspiracy 
A b—Newly discovered cvidence sce New ‘Trial B g—Upon nonsuit see 
Trial Da). 

A Judicial Notice. 
a@ Legislative Acts and Proceedings Thereunder 
1. The Supreme Court will take judicial notice on appeal of the appoint- 


ment of a certain person as a special judge under the provisions of 
chapter 137, Public Laws 1929. Greene v. Stadiem, 472. 
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C Burden of Proof see Criminal Law G a, Homicide G b, Insurance P ¢, 
Contracts F b. 


D Relevancy, Materiality and Competency. 
» Transactions and Communications with Decedent 


1. Testimony of a party interested in the result of the action that the 
deceased predecessor of the common source of title of the parties 
had agreed as to the boundary of the lands in dispute preliminary 
to making the deeds, that the deceased had the lands surveyed and 
that the witness saw the deceased mark the boundary claimed by 
him as controlling the description given in the deeds later made, is 
that of a transaction or communication between the witness and 2 
deceased person prohibited by C. 8., 1795, and its exclusion on the 
trial is not error. Pool v. Russell, 246. 


2. Evidence of the declarations of a deceased partner tending to show 
that the deceased partner made an agreement with plaintiff that 
check given for a disputed account and marked thereon balance on 
account was not to he taken as full settlement is incompetent as a 
transaction or communication with a deceased person prohibited by 
C. 8., 1795. Walston v, Coppersmith, 407. 


3. In order to “open the door’ for the admission: of evidence of trans- 
actions or communications with a deceased person, prohibited by 
C. S., 1795, such evidence must relate to the particular subject- 
matter of the evidence testified to by the adverse party, or the 
same transaction, and the door is not necessarily opened to all 
transactions or fact situations growing out of the controversy. 
Ibid. 


4. Where some of the witnesses in an action in ejectment are not inter- 
ested in the event, their testimony does not fall within the intent 
and meaning of the statute, C. S., 1795, disqualifying a party in- 
terested in the event from testifying as a witness in his own behalf 
as to transactions or communications with a decedent, and the 
exclusion of their testimony tending to show the tenancy of a 
decedent under whom one defendant claims as adverse possessor, 
is reversible error entitling the plaintiff to a new trial. Pitman v. 
Hunt, 574, 


c Facts in Issue and Relevant to Issues 


1. Letters that do not relate to the matters in controversy are properly 
excluded as evidence. Connor v. Mfg. Co., 66. 


2. Where the plaintiff seeks to enjoin the foreclosure of a mortgage, a 
conversation between himself and defendant that is evidence of the 
indebtedness that plaintiff denies, is competent. Jbid. 


é Privileged Communications 


1. Upon the trial under an indictment for the seduction of an innocent 
and virtuous woman, ©. S., 43839, a statement by the prosecutrix to 
a physician, whom she had consulted, tending to show that she was 
not iunocent or virtuous at the time of the alleged seduction, does 
not fall within the principle of a privileged communication between 
physician and patient when made by her after this relationship has 


854 INDEX. 


EVIDENCE D e—Continued. 
ceased, ©. S., 1798, and its rejection as evidence by the court is 
reversible error to the defendant's prejudice, entitling him to a 
new trial. S. vu. Wade, 571. 


F Admissions. 
b By Parties or Others Interested in the Event 
1, Where the evidence is sufficient to sustain an action for a negligent 
personal injury, the defendant’s acts of mercy in taking the plain- 
tiff to a hospital after the injury and paying the bill cannot be 
imputed as an admission of liability for damages. Norman v. 
Porter, 228. 
e Admissions in Pleadings and Introduction in Evidence 
1, Under the facts of this case: Held, exceptions to the introduction in 
evidence of the pleadings as admissions of the parties are untenable 


under the decision of Weston v. Typewriter Co., 183 N. C., 1, and 
other cases cited. Jforrison v. Finance Co., 322. 


I Documentary Evidence. 
b Accounts, Records, Private Writings and Letters 

1. Where a finance company is sued for fraudulent representations of 
its financial condition in procuring a sale of its shares of stock to 
the plaintiff, exceptions to the introduction of some of its books 
relative to the inquiry and used by both parties in the examination 
and cross-examination of the secretary of the company as a witness 
will not be sustained as error. Morrison v. Finance Co., 322. 


2. Upon the issue of fraudulent representations inducing the plaintiff 
to subscribe for stock in a corporation, letters of general circulari- 
zation, purporting to have been signed by the corporation’s presi- 
dent and received by the plaintiff, having a materizl relation to the 
determination of the issue, are improperly introduced in evidence 
upon the trial when not further identified as issued by the coin- 
pany, but where the subject-matter of the letters is proved by com- 
petent evidence the error is harmless. Jbdid. 


J Parol or Extrinsic Evidence Affecting Writings see Bills and Notes D b. 


K Expert Testimony (In criminal cases see Criminal Law G i). 
b Subjects of Expert Testimony 
1, In an action to recover damages for an alleged personal injury it is 
competent for the attending physician to testify as to what his 
patient told him of his symptoms and physical condition at the time 
of the physician’s examination. Bryant v. Construction Co., 6389. 


GC Qualification and Competency of Experts 

1. Whether a witness is competent to testify as an expert is a question 
primarily addressed to the sound discretion of the trial court, and 
his decision is ordinarily conclusive, and where an X-ray proto- 
graph of an injury bearing upon an issue involved in the action 
depends upon the explanation of an expert to make it understand- 
able to the jury, the finding of the trial court that the witness was 
not qualified as an expert to give the explanation and excluding the 
photograph offered will not be disturbed on appeal. Liles v. 
Pickett Mills, 773. 
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EXECUTION (Right of subsequent judgment creditor to subject surplus 
after foreclosure to judgment see Mortgages H 1 1). 
K Execution Against the Person. 
6 Wilful and Wanton Injuries 
1, Where the pleadings, evidence, and verdict are that an injury was 
wilfully inflicted, an order for execution against the person of the 
defendant upon the return of execution against his property un- 
satisfied is proper. C. 8S., 768, 673. Foster v. Hyman, 189. 


2, AVegations and evidence tending to show that the defendant, while 
drunk, drove his automobile on the wrong side of a street of a city 
where traffic was heavy at a rate of forty-five or fifty miles an 
hour, under circumstances which should have convinced him, as a 
man of ordinary prudence, that he incurred the risk of imminent 
peril to human life, and that the plaintiff was injured thereby: 
feild, sufficient to sustain the jury’s verdict that the injury was 
inflicted wilfully and wantonly, and an order for execution against 
the person of defendant upon return of execution against his prop- 
erty unsatisfied was proper. C. S., 768, 673. Jbid. 


8. An act causing injury to person or property is wilfully done when it 
is done purposely and deliberately in violation of law, and wan- 
tonly done when done recklessly, manifesting a reckless indifference 
to the rights of others, but wilfulness may be constructive, and 
where the wrongdoer’s conduct is so reckless as to amount to a dis- 
regard for the safety of others it is equivalent to actual intent. 
Tbid. 


EXECUTORS AND ADMINISTRATORS (Descent and distribution see 
Descent and Distribution—Estates created see Wills E). 
A Appointment, Qualification and Tenure. 
d Designation or Appointment of Executors 
1. Where a letter written by a deceased person to his brother is proven 
as the holographic will of the deceased, it is not necessary that the 
writing specifically make use of the word “executor” if the terms 
employed in the letter confer the powers of executor upon the per- 
son addressed. Dulin v. Dulin, 215. 


D Allowance and Payment of Claims. 


a Liability of Estate on Hepressed or Implied Contracts to Pay for Serv- 
ices Rendered Deceased 

J. Evidence that the deceased’s mother had told the witness, her son, 
in plaintiff’s absence, that ‘whoever waited on her should have all 
that she had’ is too vague and indefinite to constitute an express 
contract to pay her daughter for services rendered, and the 
daughter may not recover thereon, after her mother’s death, against 

the administratrix. Staley v. Lowe, 243. 


2. An adult child living with her mother as a part of the family, and 
rendering services to her cannot after her mother’s death recover 
their value upon a quantum meruit, it being assumed that the 
services were rendered gratuitously in the absence of evidence to 
the contrary, and the mere rendition of the services is insufficient 
evidence of an expectation of payment on one hand and the inten- 
tion to pay on the other, and the mere moving from the old family 
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home to a new home without evidence of a change in the relation- 
ship is insufficient to change this result, and defendant's motion as 
of nonsuit is properly granted. Jbid. 


b Other Liabilitics of Estate 


1. An assessment made upon adjoining land for a street improvement 
by a town is a charge upon the land constituting a lien superior to 
all others, C. S., 2718, and not enforceable against the personalty or 
other lands of the owner, and when the owner of land has been 
thus assessed payable in installments, C. S., 2715, and he subse- 
quently dies, it is not a debt of the deceased payable by his per- 
sonal representative, but a charge against the land itself, C. S., 
5362, The provisions of C. 8., 91, as to the order of payment of 
debts of the deceased has no application. Carmran v. Barnett, 511. 


E Sales and Distribution of Estate. 
a Power to Sell for Distribution 
1. The power given in a will to an executor to divide the estate among 
the beneficiaries therein named implies the power to sell and con- 
vey both the real and personal property when necessary to effectu- 
ate the intent of the testator as gathered from the instrument. 
Dulin v. Dulin, 215. 


FALSE PRETENSE. 
A Elements of Crime and Grounds for Civil Liability. 
b Deception and Damage 
1. In order to constitute the crime of false pretense it is required that 
the representations alleged to be false were relied upon, and under 
the evidence in this case it is held the action should have been 
dismissed. S. v. Poe, 601. 


&é Misrepresentation of Past or Subsisting Fact 


1, Where the owner of land employs agents to subdivide and sell it at 
public auction, and there is an existing registered deed of trust on 
the land of which the selling agents had knowledge, and at the sale 
the selling agents stated that “we guarantee a good, clear title and 
no encumbrance” to purchasers, the statement of the agents was 
not a representation that there was no encumbrance on the land, 
but a promissory statement that the lots would be conveyed to the 
purchasers with a covenant against encumbrances, and where the 
owner delivers to the purchasers such a deed, but fails to apply the 
proceeds of the sale received by him to the deed of trust, and the 
land is sold under foreclosure thereof, a purchaser at the auction 
sale may not recover against the selling agents on the representa- 
tion made by them. Shoffner v. Thompson, 664. 


FEDERAL EMPLOYERS’ LIABILITY ACT see Master and Servant E. 


FOOD. 
A Liability of Manufacturer for Injury to Consumer. 
a Deleterious and Foreign Substances 


1. In his action to recover damages resulting from foreign and delete- 
rious substances in a bottled drink the burden is on the plaintiff to 
show the presence of foreign or deleterious substances therein, and 
where the plaintiff's evidence is to the effect that he swallowed 
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something and spit, and that where he spit a fly was immediately 
found, but that he could not swear that the fly was ever in his 
mouth, with evidence of another witness that he had found a sub- 
stanee in a drink bottled by the defendant, but could not swear in 
what year he found it, the plaintiff's evidence is too vague and 
indefinite te establish the defendant's negligence, and his motion as 
of nonsuit should have been granted. Reece v. Bottling Co., 661. 


FOOT TRACKS see Criminal Law G p. 


FRAUD (Election of remedies see Election of Remedies—Cancellation of 
instruments for fraud see Cancellation of Instruments A b—Fraudulent 
conveyances see Fraudulent Conveyances—False pretense see False Pre- 
tense—Presumption ef Fraud from sale of equity by mortgagor see Mort- 
gages F ¢). 

B Right of Action and Defenses. 
o Ratification 

1. Where in an action to recover for material furnished the contractor 
for the erection of a building, involving the liability of the surety 
on the contractor’s bond, the defense of fraud in the procurement 
of the bond was pleaded, to which the plaintiff replied alleging a 
compromise by the surety and owner in a certain sum, to which 
last pleading a demurrer was interposed on the ground that it set 
up a new cause of action: Held, the alleged compromise being for 
the benefit of the material furnishers who were protected by the 
bond, it enured to their benefit, and was a ratification of the surety’s 
liability on the original bond, and the demurrer was bad: and, 
Held further, the interpretation of the compromise agreement was 
not before the Supreme Court on this appeal. Glass Co. v. Hotel 
Corporation, 10. 


FRAUDS, STATUTE OF. 
A Promise to Answer for Debt or Default of Another. 
a Applicability and Defenses 

1. Where a grantor makes deed to one of the defendants for the benefit 
of the others, at their request and for their convenience, and a 
prior mortgage debt is assumed by the grantee therein, who later 
makes a deed to the other defendants in which the prior mortgage 
was assumed by them: Held, in the original grantor’s action on the 
mortgage debt to recover against the defendants for whose benefit 
the grantee defendant took title, the statute of frauds does not 
apply since each of the defendants had a pecuniary interest in the 
transaction. C. S., 987. Cove v. Dillard, 344. 


FRAUDULENT CONVEYANCES. 
A Transfers and Transactions Invalid. 
j Knowledge and Interest of Grantee 


1. Where a father having a remainder in land after a life estate con- 
veys by deed his interest in the land to his children, and in an 
action to set aside the deed for fraud against a creditor of the 
father the jury finds that there was no consideration for the deed, 
the fact that the children were not of sufficient age to have partici- 
pated in the fraud is immaterial. Rhodes v. Tanner, 458. 
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GIFTS (By party to marriage promise contract see Marriage Promise B a). 
A Inter Vivos. 
a Requisites and Essentials 
1. To constitute a gift of personal property inter vivos there must be 


actual or constructive delivery of the thing given with the present 
intent to pass the title to the donee. Harrell v. Tripp, 426. 
b Construction of Transaction as a Gift Inter Vivos 

1. A certificate of deposit issued by a bank in the name of the husband, 
payable to his or his wife’s order on return of the certificate prop- 
erly endorsed, creates an agency in the wife to withdraw the money 
which is revoked at the death of the husband, and does not operate 
asa gift inter vives. Jones v. Fullbright, 274. 


GUARDIAN AND WARD (Liability of ward’s estate on his contract see 
Infants B a 4). 
C Custody and Care of Ward’s Person and Estate. 
a Liability of Guardian and Surety for Loss to Estate in General 
1. The liability of a guardian and the surety on his bond for a loss to 
the estate of the ward caused by the failure of a bank in which 
the guardian kept deposits of the estate, does not attach when it 
is found that the guardian exercised good faith and due diligence, 
and the refusal of the trial court to substantially sabmit this issue 
to the jury under the evidence in this case is reversible error. 
Pierce v. Pierce, 348. 


HEALTH see Drainage Districts. 
HEIRS see Descent and Distribution. 


HIGHWAYS (Preventing use of public way as trespass see Trespass A c). 
A State Highway Commission. 
a Powers of Highway Commission in Regard to Location, Abandonment, 
etc., of Highways 

1. The State Highway Commission is given exclusive authority by 
statute to eliminate and close grade crossings of railroad tracks on 
the highway, and when it has so closed a grade crossing and substi- 
tuted an underpass in the interest of public safety, 8 C. S., 3846(j), 
3846(7), the commissioners of a county are without power to order 
the grade crossing abandoned by the Commission reopened to the 
public, and this power is not given the county by C. S., 3846 (e 5), 
authorizing the county commissioners to reincorporate into the 
county systems any portion of highway abandoned by the State 
Highway Commission. See, also, the declaratory statute ratified 

18 March, 1929. Rockingham County v. R. R., 116. 


B Use of Highway and Law of the Road. 
co Speed on Highway 


1. The operating of an automobile upon a public highway or street at a 
speed in excess of the limit fixed by law is negligence per se. 
Whitaker v. Car Co., 88. 
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2. Negligence in exceeding the legal speed limit on a public highway or 
street is insufficient for a recovery of damages unless there is a 
causal connection between the breach of duty imposed by law and 
the injury complained of. Jbid. 


9g Contributory Negligence 

1. Where the action for damages arising from the defendant’s truck 
and trailer being nearly across a public road near the corporate 
limits of a town at night without lights, ete.. in violation of C. S., 
2615. and the plaintiff's own evidence shows that his collision 
therewith was caused by his excessive speed in driving his motor- 
eyele through rain and partial sleet, and that otherwise he could 
have passed in safety: Held, notwithstanding the defendant’s negli- 
gence, the plaintiff's own evidence disclosed contributory negligence 
barring his recovery, and defendant’s motion as of nonsuit was 
properly granted. Davis v. Jeffreys, 712. 

h Pleadings in Action for Injury Caused by Negligence on Highway 

1. Allegations in the complaint liberally construed that the defendant’s 
driver of its truck, acting within the scope of his employment and 
in furtherance of his master’s business, stopped the truck he was 
driving on a dangerous place on the highway on top of a hill near 
a curve in the road, at night, that he turned off the rear light of 
the truck and turned it on again when he heard an automobile ap- 
proaching, and that the plaintiff’s intestate was guiding a car being 
towed by the ear heard by the driver of the truck, and that the 
light on the truck was turned on too late for the intestate to see the 
danger and guide his car in safety behind the lead car: Held, the 
allegations of actionable negligence against the defendant are suffi- 
cient against a demurrer. Lee v, Produce Co., 714. 


HOME SITE. 
A Nature and Extent and Rights Therein. 
a Property Constituting Home Site 

1. Where a mortgagor of lands at the time of the execution of the mort- 
gage is in possession of a certain part thereof on which, with the 
usual outbuildings, he lives with bis family as a home, such land is 
a “home site” within the meaning of C. S., 4108, and held in this 
case that a 54.75 acres of farm land is not excessive for the pur- 
pose. Boyd v. Brooks, 644. 


b Conveyance or Mortgage of Home Site and Rights of Parties Thereunder 

1. Where the wife does not join in a mortgage made by her husband on 

the statutory “home site’ in his lands, or have her privy examina- 

tion taken as required by statute, the mortgagee takes subject to 

the provisions of C. S., 4103, and the purchaser at the foreclosure 

of such mortgage sale does not acquire under his deed the right to 
immediate title or possession to the land. Boyd v. Brooks, 644. 


2. C. S., 4103, limits the effect of the conveyance of a “home site” by a 
husband’s deed or mortgage made without the privy examination 
of the wife, but does not make the conveyance void, and the effect 
of the statute is to postpone the title and the right of possession of 
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the “home site” under such deed until the death of the husband, 


when it then passes to the grantee subject only to the dower right 
of the wife if she survives him. Jbid, 


HOMESTEAD. 
D Abandonment, Waiver of Forfeiture. 
a Agreements to waive 


1. A promise on the face of a note to waive the homestead exemption 
and to pay attorneys’ fees in its collection is not enforceable in this 
State. Howell v. Robertson, 572. 


HOMICIDE. 
A Homicide in General. 
a Elements of and Distinctions Beticeen First and Second Degree Murder 


1. Murder in the first degree ig the unlawful killing of a human being 
with malice and with premeditation and deliberation; while mur- 
der in the second degree is the unlawful killing of a human being 
with malice, the presence in one case of premeditation and delibera- 
tion being the distinguishing difference between these two grades of 
an unlawful homicide. 8. v. Miller, 445. 


B Murder. 
a Murder in the First Degree 

1. Where there is evidence that the prisoner had been engaged in manu- 
facturing intoxicating liquors in violation of statute and had threat- 
ened to kill any officer who attempted to arrest him, particularly the 
deceased, and this threat was made known to the deceased, who 
was killed by the prisoner in a gun battle on the street while the 
deceased was attempting to arrest the prisoner under a valid war- 
rant: Held, the evidence of deliberation and premeditation is sufl- 
elent to sustain a verdict of guilty of murder in the first degree. 
S. v. Miller, 445. 


2. Where one with a previously fixed purpose to kill an officer if the 
officer attempted to arrest him, voluntarily intoxicates himself to 
earry out his purpose, or deliberately brings on the difficulty when 
the officer attempts to arrest him under a valid warrant, and kills 
the officer according to his preyiously fixed design, the law will not 
mitigate the offense, but pronounces his crime murder in the first 
degree, Ibid. 


C Manslaughter. 
a Negligence of Defendant 


1. One driving an automobile on a public highway while drunk, reck- 
lessly and in disregard of statutes for the regulation of automobiles 
thereon, resulting in death to another, is guilty at least of man- 
slaughter without reference to whether he intended to inflict injury 
or not. S. v. Palmer, 185. 


2. Where the injury to another would not have occurred except for the 
criminal negligence of the defendant in violating the safety statutes 
regulating the operation of automobiles upon the public highway, 
he is not relieved of guilt by the fact that he did all that he rea- 
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sonably could to avoid the injury at the time of the occurrence 
under the existing conditions, provided his inability to stop was 
due to his prior recklessness. J/Did. 


b Negligence of Deceased 


1. One may not be convicted for driving an automobile upon a public 
highway in violation of safety statutes when the negligence of the 
injured person is the sole proximate cause of the injury, but it is 
otherwise if the concurring negligence of both combined was the 
proximate cause, S. v. Palmer, 135. 


2, Where in a prosecution for manslaughter for the negligent killing of 
the deceased through the reckless driving of an automobile, the 
defense is interposed that the deceased met her death through her 
own negligence in unexpectedly running in front of defendant’s 
ear under circumstances making it impossible for him to avoid 
striking her: Jield, the defendant is entitled to show as a complete 
defense that the death was caused by the act of the deceased and 
not by his negligence, and an instruction that denies him this right 
is reversible error to his prejudice entitling him to a new trial. The 
doctrine of contributory negligence does not apply. S. v. Aldridge, 
6286. 


oe Hvidence in Prosecutions for Manslaughter 


1. Evidence that the defendant while driving on a public highway 
stopped at a filling station and came out with a bottle of whiskey, 
from which he took two or three drinks, and that later one of the 
passengers got out of the automobile because of fear of the defend- 
unt’s reckless driving, is admissible as substantive evidence and also 
us corroborative of other evidence of his reckless driving in a 
prosecution for manslaughter. S. ve. Patmer, 1385, 


G@ Evidence. 
a Weight and Sufficiency 


1. Circumstantial evidenee of the prisoner's guilt of murder in the first 
degree is held under the facts of this case sufficient to be submitted 
to the jury. S. v. For, 478. 


2. Cireumstantial evidence that the deceased was killed with a= stick 
identified as that carried by one of the defendants; that at the 
time of fhe killing the deceased had lurge amounts of money on his 
person: that neither of the defendants had money immediately 
before, but had money thereafter on the night of the killing, with 
circumstances tending to show a division of the particular money of 
which the deceased was robbed, and the identity of the pocket- 
hook of the deceased as that seen soon after the killing in the pos- 
session of one of the defendants, foot tracks of two persons, one 
identified as having been made by the boots of one of the defend- 
ants: that one of the defendants was seen talking to the deceased 
just before the killing, is Aeld, with other circumstantial evidence 
in this ease, sufficient to be submitted to the jury and to sustain a 
verdict of guilty as to both defendants of murder in the first degree, 
the one as the actual perpetrator of the crime and the other as 
aiding and abetting therein. N. ww MeNinnon, 376. 
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5. Where the evidence of the State is sutticient to be submitted to the 
jury on the question of defendant’s guilt of murder in the second 
degree, motive for the killing is not an essentia) element of the 
State’s case without whieh a conviction may not be had. S. v. 
Allen, GSA, 


4, Where the evidence in a trial for homicide tends to show that the 
prisoner and the deceased were seen talking together immediately 
before the latter was shot, and the deceased just after being shot 
said some one had shat him, but that he did not know who, and 
that the prisoner appeared in a neighboring house soon after the 
shooting. commented upon the fact that a man had been shot, and 
Was anxious about having a pistol with him which he hid in conse- 
quence, and shells of the kind used in the pistol he had had and of 
the same size were found at the place of the killing, is upon the 
facts of this cause held sutficient to be submitted to the jury and 
sustain a verdict of guilty of murder in the sceond degree. Jbid. 


b Presimptions and Burden of Proof 


1. The presumptions from the use of a deadly weapon in committing a 
homicide are that the killing was unlawful and that it was done 
With malice, whieh constitutes murder in the second degree, and in 
order for such homicide to constitute murder in the first degree the 
State must show beyond a reasonable doubt that it was done with 
premeditation and deliberation. S, a afiller, 445, 
WoO rial. 
Qe Tustructions 
1. Upon the trial for a8 homicide, where the evidence tends to show that 
wmother struck the blow resulting in death, and thet the defendant 
struck a blow whieh was not mortal and the inference is not per- 
missible from the evidence that they aefed in concert, or that the 
two blows were struck at the same time, an instruction that is 
‘apable of the interpretation that if the other person struck the 
mortal blow the defendant would be guilty, is error prejudicial to 
the defendant entitling him to a new trial on appeal S. ww Barber, 
oot. 
HOSPITALS (Right to recover money received by patient for hospital ex- 
penses Under judgment against fort-feasor see Money Received A a). 
B Charitable Hospitals. 
h Liability to Employees 
1 A charitatle hospital not operated for gain, but only for benevolent 
purposes, is Hable in damages for a negligent. injury inflicted by it 
on an emplovee as distinguished from a patient therein. Corwans v. 
Hospitats, 41. 


HUSBAND AND WIFE (Marriage promise sec Marriage Promise—Divorcee 
and alimony see Divorce—Dower see Dower-—Home site see Home Site— 
Deposit payable to wife not gift see Gifts A b 1), 

A Abandonment of Wife and Children. 
a Hlements of the Crime 
1, Where the defendant is indicted under C. 8., 4447, for failure to pro- 
vide adequate support for his minor children, and in the proseeu- 
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tion of the action the evidence tends to show that the defendant and 
his wife were living apart and that he had not provided any sup- 
port for his minor children for some time, and that a judgment had 
been entered in a civil action by the wife awarding all his per- 
sonalty except his personal belongings, and that he had transferred 
his realty to his daughter for the support of the wife and minor 
children. there is no presumption of wilfulness from the failure to 
provide adequate support, C. S., 4448, and an instruction that leaves 
out this essential element of the crime will be held for reversible 
error, S. v. Roberts, 662. 


d Judgments 


1. A judgment that the defendant be confined in the common jail for 
one year upon each count in the indictment, the term under one 
eount to begin at the expiration of the term under the other, the 
judgment to be fully satisfied at the expiration of both terms, with 
provision that the judgment be suspended upon the payment to his 
abandoned wife and children certain monthly sums for a definite 
period and the giving of a bond for compliance therewith, is in this 
case held to be sufficiently certain and definite in its terms, S. 7. 
Vickers, 62. 


B Rights, Duties and Liabilities (wife’s Hability on note under seal see 
Bills and Notes A a 2). 


c Wife's Right of Action. for Injuries to Husband, Loss of Consortium, 
Hapenses, ete. 


1. A wife may recover from one who has negligently injured her hus- 
band such moneys as she has been required to pay from her sepa- 
rate estate by reason of his sickness or incapacity so caused, but 
she may not recover for nursing him, or loss of consortium, or 
mental anguish, or loss of support and maintenance, or for damages 
he or his personal representative might recover in an action against 
the tort-feasor. MeDaniel v. Trent Jills, 842. 

FE Alienation. 
b Right of Action, Defenses, and Burden of Proof 

1. Where in an action by a wife against the step-father and brother of 
ber husband for the alienation of her husband's affections, the evi- 
dence introduced by the wife fails to show any malice er ii-will of 
the defendants toward her or that the defendants did anything to 
alienate the affections of the husband or eause him to separate 
himself from her and continue to live apart from her, but tends to 
show that his separation was caused by a groundless delusion duc 
to his mental condition, with further evidence that the husband 
lived with the defendants after the separation, is insufficient to be 
submitted to the jury, and a nonsuit should be granted. the law not 
imputing any purpose to injure the plaintiff from the fact that the 
defendants allowed the husband to live with them after the separa- 
tion. Townsend v. Holderby, 500. 


2. In an action by a wife against the step-father and brother of her 
husband for alienating her husband’s affections, and causing him 
to continue to live apart from her, the burden is upon her to prove 
these matters when alleged by her and denied by the defendants. 
Lbid, 
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F Actions. 
a Right to Bring Action Without Joinder of Husband or Wife and Neces- 
sity of Joinder in Actions Against 
1. An action brought by the wife against her husband’s step-father and 
brother for alienating his affection from her and causing his con- 
tinuous separation is in tort and does not require the joinder of her 
husband therein, and is not a defect of parties. Townsend v. 
Holderby, 550. 


c¢ Testimony Against Each Other or of Communications Betiecen 
1. Testimony of a witness that at the time of the arrest of the de- 
fendant, by the officers of the law, his wife was present and said to 
him: “I told you that you would get into it if you did not stay with 
me like I wanted you to,” to which he replied: ‘hush,’ is not a 
confidential communication between husband and wife within the 
contemplation of C. S., 1802, and may be testified to by the witness 
who was present and heard it, and is some evidence of guilt in 
eonnection with the other evidence in the case. S. v. Freeman, 376. 


ILLEGITIMATE CHILDREN—Right to distribution see Descent and Dis- 
tribution B b. 


INDEPENDENT DEALER—Determination of whether party is agent or inde- 
pendent dealer see Principal and Agent A). 
INDICTMENT. 
D Amendment. 
& Power to Allow Amendments 


1, Where the defendant indicted for driving an antomotile while intoxi- 
eated on a public highway of the State appeals from a conviction 
in the recorder’s court, an amendment aJlowed by the judge in the 
Superior Court to make the indictment conform to the statute “or 
other road over which the public has a right to travel,’ and in 
accordance with the evidence: Held, the amendment did not effect a 
substantial change in the offense charged and was properly allowed 
by the judge in the exercise of his discretion. NS. v. Hunt, TOT. 


INDUSTRIAL COMMISSION see Master and Servant B. 
INFANTS. 
B Contracts. 
a Validity and Right to Disafirm 


1. The defense of infancy of the defendant in a civil action must be set 
up in the answer, or it will be considered as waived. Cole v. 
Wagner, 692. 


. The contracts of an infant are voidable and not void. bid. 


Le) 


3. A father who furnishes to his infant child a living under his own 
roof is not ordinarily liable to a stranger for furnishing his infant 
child such service as the parent may not reasonably consider neces- 
sary, yet where the child has met with a serious accident rendering 
it necessary for him to receive treatment at a hospital in order to 
save his life and usefulness, the hospital may recover upon a 
quantum meruit, Ibid. 
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4. Where in an action by the owners of a hospital to recover against 
a guardian of an infant it is alleged that the infant has recovered 
(damages in an action against another for a negligent injury and 
that a part of the consideration recovered in the judgment was for 
hospital services rendered by the plaintiff in consequence of such 
injury: Held, the moneys recovered on account of the hospital 
treatment, ete, are necessaries and the plaintiff is entitled to 
recover from the guardian the amount so paid as moneys had and 
received by the infant to the use of the plaintiff as upon a quantum 
meruit, Ibid. 


c Recovery of Property or Consideration by Infant 


1. Where in a contract for the purchase of an automobile an infant is 
allowed a certain sum for a truck traded in by him, upon disaffirm- 
ance of the contract by the infant during his minority and his suif, 
brought by his next friend, to recover the consideration paid by him, 
the contract is binding upon neither party thercto, and he is en- 
titled to recover such sums as he has paid on the purchase price 
and the reasonable market value of the truck at the time of the 
trade, and if the truck is returned to him, the market value at the 
time of the trade should be fixed by assessing a reasonable amount 
for depreciation and use, if any, while in the possession of the de- 
fendant, and an instruction that fixes the value of the truck at the 
amount allowed therefor in the contract is reversible error. Collins 
Vv. Norficet-Baggs, 659. 


d Liability of Infant for Tortious Use or Destruction of Property Re- 
ceived Cider Contract He has Disafirmed 


1. Where an infant disaffirms his contract for the purchase of personal 
property during his minority he is not required by law to account 
for its use while in his possession or for its loss if squandered or 
destroyed by him before avoidance of the contract, but he is 
accountable for its tortious use or destruction after such avoidance 
and before its surrender. Collins v. Norfleet-Baggs, 659. 


INJUNCTIONS. 
Lb Subjects of Protection and Relief, 
e Contracts 


1. Where it is made to appear that the plaintiff will be damaged by the 
breach by his former employee of a contract not to solicit or do 
business of certified publie accountant for the customers of his 
eniployer within three vears after the termination of the employ- 
ment, a sufficient consideration is shown for the granting of in- 
junctive relief, and the fact that the work was not unique does not 
affect the question. NSeott v. Gillis, 223. 


]) Preliminary and Interloeutory Injunctions. 
b Continuing, Modifying, or Dissolving 


1. Where injunctive relief is sought to restrain the violation of war- 
ranties and covenants in deed restricting the location of residences 
on a lot sold in a development plan under a deed duly recorded, and 
a serious question is presented as to whether such violation would 
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cause substantial and irreparable injury to the development com- 
pany, the restraining order will be continued to the hearing until 
the matters may be determined at the trial. Realty Co. v. Barnes, 6. 


. 


2. Where the evidence upon the return of a preliminary restraining 
order raises serious questions as to the existence of facts which 
make for plaintiff’s rights, and sufficient to establish them if found 
in his favor, and damages may not be ascertained in law, the pre- 
liminary order will be continued to the final hearing. Seott v, 
Gillis, 2238, 


3. Where upon the hearing the court finds that the defendant failed to 
comply with the terms of his contract for the purchase of certain 
lands and had abandoned the contract, and had thereafter tres- 
passed upon the lands and cut and removed timber therefrom, and 
that the defendant is insolvent, a judgment continuing a temporary 
restraining order to final hearing will be aftirraed on appeal. 
Salmon wv. MeFarland, 495. 


INSTRUCTIONS see Trial FE. 


INSURANCE (Surety bonds see Principal and Surety). 
IX The Contract in General, 
b» Construction and Operation 


1. The rule that a liberal construction of ambiguous lenguage will be 
given in favor of the insured has no application when the words 
employed clearly express the terms upon which the policy has been 
issued. Anderson vw. Ins, Co,, 72: Gant vw. lis, Co., 122. 


2. The terms and conditions of the standard form of a fire insurance 
policy, (. S., 6436, 6437, and the stipulations as to a valid waiver 
thereof are vaHd and binding on the parties. Jidiviff v. Ins. Co., 
139. 


IT Cancellation, Surrender, Abandonment or Rescission of Policy. 
a Cancellation or Rescission by Insurer 


1. The provisions in the standard fire insurance policy requiring the 
insurer to give the insured five days previous written notice before 
it cancels the policy is for the protection of the insured and must 
be complied with by the insurer before it can make a valid cancel- 
lation. Urey v. Ins. Co., 385, 


I Avoidance of Policy for Misrepresentation or Fraud. 
b Matters Relating to Person Insured 


1. Where in an application for a policy of accident insurance the plain- 
tiff auswered no to the question as to impairment of sight, and the 
jury has found that he had answered truthfully under the evidence 
tending to show that he had at one time an injury to his eve, but 
that it was cured at the time of the application: Held, the defense 
that the answer was incorrect and was a false representation 
affecting the validity of the policy, cannot be maintained. Bridgce- 
man vu. Ins. Co., 599. 
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J. Forfeiture of Poliey for Breach of Promissory Warranty, Covenant, or 
Condition Subsequent. 
b Nonpayment of Premiums 

1. A policy of fire insurance for a term of years containing a provision 
excluding the insurer from liability for a loss that may occur while 
any installment note given for the premium remains past due and 
anpaid, by its valid terms does not render the insurer liable wheu 
the insured has not paid the premiums, but has given notes therefor, 
and a fire occurs after the maturity of the unpaid notes, in the 
absence of a valid waiver by the insurer of the provisions of the 

policy in this respect. Nmith v. Ins. Co., 621. 


d For Failure to Give Notice of Accident and Claim for Damages 


1. Where a policy of automohile accident insurance contains the condi- 
tion that the insured shall give immediate notice to the insurer of 
accidents and claims for damages, the condition is material, afford- 
ing the insurer opportunity to gather the faets for its protection 
when fresh in the minds of witnesses, etc, and is a condition prece- 
dent to the right of recovery by the insured. Peeler v, Casualty 
C'o., 286. 

2. The failure by the insured to give the insurer notice of an accident 
and claim for damages by the person injured required by a condi- 
tion in the automobile accident policy will make the policy void 
without an express forfeiture clause in the policy to that effect. 
(bid. 


*’ One who is injured by the insured in to. automobile accident covered 
by the policy of necident insurance, and sues the insurer under the 
provisions of the policy providing therefor upon return of execu- 
tion against the insured unsatisfied, the injured person is in the 
same position with reference to the insurer’s Hability as the person 
insured, and is bound by a provision of the policy requiring the 
insured to give notice of aecidents and claims for damages, and 
where the insured has forfeited the policy by a breach of this con- 
dition, the person injured may not recover thereon. Jbid, 


KO Estoppel, Waiver, ov Agreements Affecting Right to Avoid or Torfeit 
Policy. 
& Knowledge, Waiver, or Agreements of Agent Binding on Principal 
1. Where a policy of fire insurance stipulates that it would not be 
binding until countersigned by its local agent, the policy is made 
by the local agent on behalf of the company, and knowledge of the 
agent of existing conditions contrary to the cxpress provisions of 
the poliey at the inception of the contract is imputed to the com- 
pany. Widhiff a Tus. Co., 139, 


> Where the local agent of a fire insurance company, before issuing the 
policy on a stock of merchandise, knows that ineluded therein are 
explosives that under the terms of the policy will render it void 
unless waived in writing attached to its face, and nevertheless the 
agent issues the policy upon payment of the premium, the knowl- 
edge of the local agent is imputed to the company, and the contract 
being completed the insurer is estopped to deny its ability for a 
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N 


fire loss covered by the policy so issued. It is otherwise if such 
knowledge is acquired after the policy has been delivered and the 
contract of insurance completed. Jbid, 


4, Knowledge of the local agent of a fire insurance company that the 


insured kept explosives in his stock of merchandise covered by the 
policy contract, will not be imputed to the principal, when such 
knowledge is acquired after the policy has been issued, and where 
a waiver has not been obtained according to specific provisions of 
the policy or otherwise sufficient in law, the forfeiture provision of 
the policy relating thereto will be enforced. Midkiff v. Ins. Co., 
144, 


b Acts or Knowledge of Insurer or Agent Operating as Estoppel or Waiver 
Evidence that merchandise of the class insured usually contained 


explosives is incompetent to show a waiver of the policy provisions 
making the policy void in such instances. Midkiff v. Ins. Co., 144. 


2. Where a policy of fire insurance provides that the insurer would not 


be liable for loss covered by the policy during the time notes given 
for premiums were past due and unpaid, evidence that other poli- 
cies issued the plaintiff, containing the same provisions had been 
reinstated upon the payment of the premiums, without evidence of 
demand by the insurer for the payment of the premium on the 
policy sued on after the maturity of the notes, is insufficient evi- 
denee of a valid waiver by the insurer of this prevision, and the 
burden being upon the plaintiff to show a valid waiver, a motion 
as of nonsuit should be granted. Smith v. Ins. Co., 621, 


3. Where an insured can read and understand his policy of tire insur- 


ance, ind has full opportunity to do se, and the insurer does nothing 
to prevent him from reading the policy, the neglect of the insured 
to have acquainted himself with the conditions on which the policy 
was issued and written cannot be taken ag evidence of the waiver 
by the insurer of the conditions imposed. Ibid. 


Persons Entitled to Proceeds and Liability of Company. 
0 Under Loss Payable Clause 
1. Where the owner of lands borrows money thereon under two sepa- 


rate mortgages from different persons, one registered prior to the 
other, and the mortgagor contracts with each to take out certain 
policies of fire insurance for their benefit, the rights of the mort- 
gagees to the proceeds under the policies will be determined by the 
contracts as executed in the loss payable clauses in tne policies, and 
where they are of the New York standard form, and made payable 
to the mortgagees “us interest may appear,” the mortgagee under 
the prior registered mortgage has a superior Hen on the proceeds to 
the one having the later registered security. C. S., 6420, 8311. 
Bank v. Bank, 68. 


2. If neither of two mortgagees, for whom insurance has been procured, 


has any priority of claim ar of liens, the proceeds of the policies 
will ordinarily be divided between them in proportion to their re- 
spective claims. /bid. 
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O Payment and Subrogation. 
b Subrogation 
1. Where a company, under a policy covering dumage to an automobile 
alone, has paid the insured the loss resulting from the act of 2 
tort-feasor, it is entitled to maintain an action against the tort- 


feasor by subrogation to the owner’s rights. Underwood v. Dooley, 
100. 


P Actions on Policies. 
c Burden of Proof 


1. Where the defense to an action to recover upon a fire insurance policy 
is that the policy was canceled by the plaintiff's agent the burden 
is on the defendant claiming it to show that plaintiff’s agent so 
acted with the knowledge or authority of the plaintif€ under the 
facts and circumstances of this case. Urey v. Ins. Co., 385. 


R Accident and Health Insurance. 


a Construction of Contract ag to Risks Covered and as to Whether Injury 
was Accidental 


1. Where a policy of accident insurance indemnifies first against injury 
to the insured while a pedestrian in connection with being struck 
down by certain classes of motor-driven vehicles, and second, 
against accident from a collision while riding in eertain classes of 
motor-driven cars, the qualifying terms of each class will be applied 
to the risks of its particular class, and will not be construed to- 
gether so as to make the risks of one class of such vehicles or cars 
apply to an injury covered by the other. Anderson v. Ins. Co., 72. 


2. A policy insuring a person against accident by collision while riding 
or driving in any horse-drawn vehicle or motor-driven car by inter- 
pretation clearly excludes an accident occurring while the insured 
was riding on a motorcycle, a car by usual significance being an 
automobile, affording greater security to the one riding therein 
than a motorcycle. Jbid. 


3. A motorcycle is a motor vehicle designed to travel on not more than 
three wheels in contact with the ground as distinguished from a 
motor car which has four wheels, and a body within which a person 
rides, affording greater safety. Jbid. 


4, When a policy of accident insurance limits the Hability of the com- 
pany to injuries caused the insured by being struck by a moving 
automobile, its plain and unambiguous meaning will not be ex- 
tended in favor of the insured to cover an injury caused by being 
struck with a plank hurled against her by a revolving wheel of an 
automobile. Gant v. Ins. Co., 122. 


5. Where the evidence of the plaintiff in his action to recover on a 
policy of accident insurance discloses that several years prior to the 
issuance of the policy he had been shot in the foot, the shot remain- 
ing in his foot without causing special pain or trouble, and that 
after the issuance of the policy he had accidentally sprained his 
ankle, which resulted in inflammation and necessitated an opera- 
tion for the removal of the shot, and finally made it necessary to 
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aimputate the foot, and there is no evidence that the operation 
necessitated the amputation: eld, u directed verdict on the issue 
of Whether the injury was caused by accidental means was proper, 
though the burden was on the plaintiff to show that his injury was 
Within the provisions of the policy. Wing v, fs. Ca., 566. 


INTOXICATING LIQUOR (Intoxication as affeeting capacity to commit 
Crime see Criminal Law Boa; as affecting premeditation see Homicide 
Dy a 2 
B Possession and L’resumption from Lossession. 
ad Coustructive Possession, and Hvidence Thereof 
1, Possession of intoxicating Hquor necessary to convict of the offense 
under our prohibition law may be constructive and shown by cir- 
cuinstantial evidence, which in this case is held sufficient to sustain 
the verdict of the jury for conviction. S. v. Weston, 25. 


2. Constructive possession of intoxicating liquor is sufticient to take the 
case to the jury under an indictment for violating our prohibition 
law by receiving, possessing, transporting, selling intoxicating liquor, 
and having it on hand for the purpose of sale. S. v. O'Neal, 548. 

b Actual Possession and Evidence Thereof 

1. With evidence tending to show that at night the defendant on trial 
for violating the prohibition law for possession aid transporting 
of intoxicating liquor, left his automobile on the higuway and went 
into a wood and returned with a half-gallon jar of whiskey under 
each arm, which he broke and sought to eseape arrest, testimony is 
competent that the officers returned the next morning and found tive 
gallon cans “in the same spot where they went” as a competent 
circumstance with the other evidence. S. «. Rhyne, 146. 


JUDGES—Vower of special judge to hear controversy without action see 
Controversy Without Action A a 1—Where appeal is not perfected to 
order overruling demurrer another judge may not again pass on question 
see Pleading ID e 2). 


JUDGMENTS (Iu criminal cases see Criminal Law K—in prosecution for 
abandonment see Husband and Wife A d—in claim and delivery proceed- 
ings see Replevin F e—-Appeal from refusal to enter judgment on plead- 
ings see Appeal and Error A d 1—Execution on see Execution). 


ID Judgments by Default, 
b By Default and Inquiry 


J, A judgment by default and inquiry entitles the plaintiff to nominal 
damages without further proof, but the inquiry should be made at 
the next succeeding term, and when it appears on appeal that the 
inquiry Was made at the same term the cause will be remanded so 
that the inquiry may be made according to law. C. S., 596. As to 
whether a party may waive this provision of the statute, qu@re? 
Foster v. Hyman, 189. 


~. It is proper for the judge of the Superior Court to set aside a judg- 
ment by default and inquiry on defendant’s counterclaim under the 
provisions of Public Laws of 1924, ch. 18, when the plaintiff, or his 
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attorney, is not served with a copy thereof, since the law denies the 
allegations of the counterclaim when such service is not made. 
Lumber Co. v. Welch, 249. 


G Lien and Priority, as against attachment see Attachment EF b 1. 


K Attacking and Setting Aside Judgments. 


b Setting Aside for Surprise and Excusable Neglect (see, also, Appeal 
and Error J el). 

1, Where the judge presiding at a term of the Superior Court corrects 
a judgment he has inadvertently signed dismissing the action, and 
in the absence of the defendant, enters a judgment sustaining a de- 
murrer to the complaint and granting the parties additional time 
in which to file amended pleadings, and the plaintiff files an 
amended complaint, a copy of which the defendant fails to receive, 
and the clerk grants a judgment by default and inquiry thereon, 
C. 8., 600, the action of the trial court at a succeeding term setting 
aside such judgment for exeusable neglect without a finding of a 
meritorious defense will be reversed. Bowie v. Tucker, 671. 


I. Merger and Bar of Causes of Action and Defenses (Estoppel by judg- 
ment see Estoppel B). 
b Matters Adjudicated and Operation of Judgments as Bar to Subsequent 
Action 
1. Where the mortgagee brings action to foreclose on his mortgage on 
the defendant’s stock of goods, and thereafter the plaintiffs bring a 
creditors’ bill to recover on their claims and to set aside the mort- 
gage on the grounds of fraud, and the two actions are consolidated, 
and upon trial it is adjudged that there was no evidence of fraud 
in procuring the mortgage, and upon this phase of the action is 
nonsuited, it is further adjudged that the balance arisiug from the 
sale of the stock, after paying the mortgage, be turned over to & 
receiver, appointed in the action, for the benefit of the creditors: 
Held, a subsequent creditors’ bill, seeking the same relief, is barred 
by the prior action, the plaintiffs having had their day in court, 
and being still in court in the other action. Hardicare Co. wv. 
Whitten, 251. 


2. A judgment rendered as a matter of law upon pleadings which raise 
issues of fact determinable only by a jury, is not an estoppel 
between the parties and those claiming under them in a subsequent 
action involving the same subject-matter. Richardson v. NSatter- 

rhite, 609. 


3. Where the trial court enters a judgment sustaining a demurrer to 
the complaint and therein grants the parties additional time to file 
amended pleadings in his plenary discretionary power, the order 
sustaining the demurrer, unappealed from, does not work an 
estoppel upon the plaintiff to proceed on the amended pleading. 
Bowie v. Tucker, 671. 


4. A possessory action in ejectment in the court of a justice of the 
peace terminates in that court upon an issue of title to lands or of 
equitable rights therein being raised by the defendant, C. 8., 1476, 
1477, and in the Superior Court the defendant is required to set up 
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his equities, if any he have, and where he fails to do so an inde- 
pendent action by him thereon is barred by the prior judgment, it 
being assumed that the court rendering the judgment had jurisdic- 
tion of the parties and the subject-matter of the action. Ogbdurn v. 
Booker, 687. 


JUDICIAL NOTICE see Evidence A. 


JUDICIAL SALES. 
B Setting Aside. 
a For Irregularity, Defective Title, or Upon Equitable Grounds 


1. The purchaser at a judicial sale of land under proceedings for parti- 


tion may, by motion when the matters are in fieri, have the court 
to exercise its equitable discretion to set aside the deed when it 
appears that his title is substantially defective and that the parties 
inay be put in statu guo and the action of the court in so doing 
when the proper findings of fact are supported by the evidence will 
be upheld on appeal. Perry v. Wiggins, 502. 


C Title, Rights and Liabilities of Purchaser. 


a In General 


1. The doctrine of caveat emptor does not apply to judicial sales under 


JURY. 


orders of court in its equitable jurisdiction, and where under such 
order an entire tract of land is to be sold the purchaser at the sale 
has a right to rely upon the court to give him a good title to the 
whole tract, nothing appearing to put him on notice that a less 
estate would be offered at the sale. Perry v. Wiggins, 502. 


C Right to Trial by Jury (In criminal cases see Criminal law I a). 


a Preservation or Waiver of Right 


1. In an action to enforce a lien for material furnished the contractor 


and used in the construction of the owner’s building when the 
defendant owner excepts to the order of reference and preserves her 
right to trial by jury throughout, and tenders exceptions to the 
referee’s findings with demand in apt time for a trial of the facts 
by jury: Held, error for the trial court to confirn the referee’s 
report and deny defendant’s right to a trial by jury. Brown v. 
Broadhurst, 738. 


2. The parties to an action may waive their right to trial by jury guar- 


anteed by our State Constitution, Art. IV, sec. 12, but the manner 
of such waiver is governed by statute, C. S., 568, and where the 
plaintiff in mandamus proceedings to compel a power company to 
furnish it electricity for redistribution to its customers at retail 
fails to move in apt time for the preservation of its right to trial 
by jury, C. S., 868, but makes such motion after the judge has 
heard the evidence and argument, and is ready to decide the facts 
at issue and enter judgment thereon, the motion is not made in apt 
time, and the right to trial by jury is waived. JHlectric Co. v. 
Electric Co., 766. 
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LABORERS’ LIEN AND MATERIALMEN’S LIENS. 
B Proceedings to Perfect and Form a Claim of Lien. 
b Form and Requisites of Claim of Lien 
1. Where a materialmen’s lien under the provisions of C. S., 2433, is for 


fat | 


a complete contract for a gross sum, it is not necessary that the 
statement be itemized as required in the case of divisible contracts 
for goods or labor. King v. Elliott, 93. 


. Where the claimant has attached and made a part of his lien an 


itemized statement of his account for labor and material he has 
furnished the owner of the building upon which he claims his lien 
under the provisions of C. 8., 2433, showing on several specitic dates 
“money advaneed for payroll,” “furnace contract,” ete, each in 
stated amounts, it is held a sufficient itemization of his claims as 
required by the statute. Jbid. 


. An affidavit to a lien filed under the provisions of C. 8., 2483, that the 


“foregoing statement of account showing the goods sold, delivered, 
installed, and work done,” ete. for a “furnace contract”: fTeld, 
sufficient to show a complete contract for the furnace at the price 
itemized in the statement. Jbid. 


. Where it has been agreed by the parties that the trial judge find the 


facts upon the trial of the question of the sufficiency of a lien filed 
for material and labor furnished for a building, C. S., 2433, his 
finding that the contract was “to do certain work and furnish 
certain materials for a stated amount” under the evidence in the 
case is interpreted to mean that the contract referred to was 
entire. Jbid. 


. Where a lien filed under the provisions of C. 8., 2483, gives the date 


to each item of labor or material furnished in relation to the build- 
ing upon which the lien is sought, it will be presumed, nothing else 
appearing, that the dates given in the statement are correct. Jbid. 


C Operation and Effect. 
6 Nature, Amount and Extent of Subcontractor’s Lien 
1. The right of a subcontractor to recover for material furnished the 


owner of a building is out of the funds due the original contractor 
by the owner at the time notice is given by the subcontractor, and 
under the provisions of our statutes is enforceable by suit into the 
contract between the owner and the original contractor, and where 
the original contractor has abandoned his contract and the owner 
has been forced to spend more money to complete the contract than 
was due the original contractor under its terms, the subcontractor 
can recover nothing in his action against the owner for material 
furnished, there being nothing due the original contractor. C. S., 
2437, 24389, 2442. Electric Co. v. Electric Co., 495. 


co Priority 
1. The lien for labor and material furnished to the owner of a building 


. under the provisions of C. S., 2433, and notice filed as required by 


C. S., 2469, 2470, where furnished under an entire or complete con- 
tract for the various items as a whole, relates back to the time of 
the first delivery and work done under the contract, and is superior 
to a mortgage lien subsequently given and properly recorded. King 
v. Elliott, 93. 
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LACHES see Limitation of Actions A a 1. 


LANDLORD ANT TENANT (Adverse claim by tenant see Adverse Pos- 
session A f). 
ID Terms for Years. 
b Assignment and Subletting 


1, A condition in the lease of a store that the lessee should not sell or 
assign the lease without the consent of the lessor is not violated 
by the lessee’s subletting for a shorter period than the unexpired 
term specified in the original lease without the lessor’s consent, 
the words “sell or assign” not excluding a sublease, the status be- 
tween the lessor and the original lessee remaining unchanged by the 
sublease made by the latter, Jfillinery Co. Little-Long Co., 168. 


H Rent and Advancements. 
a Liens Therefor 


1. Where a tenant leases the premises to another who raises a crop 
thereon, the crops so raised by the subtenant are subject to a lien 
for advances made to him by his immediate lessor and also to the 
original lessor or owner of the land, and the latter being a land- 
lord's lien is superior to the lien of the lessor tenant, and the crop 
is subject to seizure for the payment of rent due to the owner of 
the land. Land Co. v. Cole, 452. 


LAW OF THE LAND see Constitutional Law I. 
LEASES see Landlord and Tenant D. 
LICENSE-—Abuse of as trespass see Trespass A b. 


LIENS—Of landlord see Landlord and Tenant H a—of laborers and mate- 
rialmen see Laborers and Materialmen’s Liens—of warehousemen see 
Warehouseman A a—lien and priority of judgments, mortgages, attach- 
ments see Particular Heads. 


LIMITATION OF ACTIONS. 
A Statutes of Limitation. 
a Nature, Operation, and Construction in General 
1. Where the purchase price in a contract to convey lands has been 
paid in accordance with its provisions, the purchaser has the 
equitable title which merges with the legal title, and the vendor 
and those claiming under him are merely naked trustees, and when 
the purchaser has been in continued peaceful possession from that 
time neither the statute of limitations nor laches will bar his right 
to have the claim of the devisees of the vendor removed as a cloud 
upon his title. Sears v. Braswell, 515. 


B Computation of Period of Limitation. 
b Demand 
1. The application of the three-year statute of limitations, C. S., 441(1), 
will be construed in regard to the unpaid balance due a corporation 
by a subscriber to its capital stock in pari materia with C. S., 
1165, authorizing a call on them for assessments by the directors 
of the corporation from time to time, and C. S., 1160, creating an 
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LIMITATION OF ACTIONS B 0—Continued. 
obligation on each stockholder, enforceable by the receiver, for the 
ainount due on his subscription necessary to satisfy the ereditors 
of the corporation. Redrying Co. v. Gurley, 36. 


2, While as to the stockholders the three-year statute of imitations on. 
the amount unpaid on subscriptions to the capital stock of a cor- 
poration will run from the time of demand by the directors, it is 
otherwise as to the creditors where the corporation has become 
insolvent, for in the latter case the capital stock is regarded as a 
trust fund for the benefit of creditors, and the statute will begin 
to run from the demand of the receiver, representing the creditors, 
under the order of the court, C. S., 441(1), 1160, 1165. fbid. 


f Ignorance of Cause of Action or Mistake 

1. The mere fact that a deed sought to be set aside by a ereditor for 
fraud had been registered more than three years next preceding the 
time of action commenced is not alone sufficient to bar an action by 
a creditor to set it aside for fraud when the debtor remained in con- 
tinuous possession as owner and at the time of mortgaging the land 
to the creditor to secure a note given for the debt the debtor falsely 
represented that there were no encumbrances on his title, under 
such circumstances it not being required that the creditor receiving 
the mortgage search the record in the office of the register of deeds, 
there being nothing to put an ordinarily prudent man upon inquiry, 
and the question of imputed notice under the circumstances is for 
the jury. C.S., 441, see. 9. Rhodes v. Tanner, 458. 


LIS PENDENS—Not necessary in attachment see Attachment E b 1. 
LOGGS AND LOGGING see Deeds and Conveyances F. 


LOST OR DESTROYED INSTRUMENTS. 
A Proceedings to Establish, Restore or Recover on Lost Instruments. 
a Evidence and Proof of Instrument 

1, Where in an action to recover Jands the plaintiffs introduce certain 
ancient deeds in order to show a common source of title, and it is 
claimed by the defendants that the deceased’s common source of title 
made a contract to convey the lands to the one under whom they 
claim upon the payment by him of certain notes for the purchase 
price, and that this contract had been lost and could not be found 
after due diligence, and the defendants introduced an inventory of 
the administrator of the deceased and relies upon such inventory 
and the recitations in the deeds introduced by the plaintiffs: Held, 
the deeds and inventory so introduced, made ante litem motam 
and against the interest of the original owner, which tend to estab- 
lish the contract to convey under which the defendants claim, are 
competent evidence of the execution of such contract and the pay- 
ment of the consideration thereunder under the ancient document 
rule, and the plaintiffs are not entitled to have such evidence re- 
stricted to the purpose of showing a common source of title. Sears 
». Braswell, 515. 


MANDAMUS—To compel new registration see Elections D c 2, I a 1—To 
compel sale of current see Electricity B a—Right to jury trial in man- 
damus proceedings see Jury C a 2. 
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MARRIAGID PROMISE. 
B Operation and Effect. 
a Gifts to Third Persons by Parties to Contract 


1. Where the parties have been bound by a contract to marry, neither 
can give away his or her property without the consent of the other, 
and notice before the marriage does not hinder the party injured 
from insisting on the invalidity of the gift before marriage. Taylor 
v. Taylor, 197. 


MASTER AND SERVANT. 
B North Carolina Industrial Commission. 
a Creation, Existence, and Nature of Commission 


1. The North Carolina Industrial Commission created by the statute is 
an agency of the State and subject to the fixed policy of the State 
requiring each department of the State government to operate 
within the appropriations allowed to it by the Budget Bureau 
under the statute creating it. Industrial Commission v. O'Berry, 
595. 


2. The moneys received under section 75 (j) of the Worlmen’s Compen- 
sation Act is a special fund available to the Industrial Commission 
for its maintenance, but comes within the statute creating the 
Budget Bureau, and the two statutes should be construed in pari 
materia, and Held, the Budget Bureau is authorized and required to 
nllocate to the Industrial Commission so much of the special fund 
created by said section 73 (j) as is necessary to carry out its fune- 
tion efficiently, and also allocate additional money from funds of a 
similar nature to the extent and amount necessary to the Industrial 
Commission for this purpose. Jbid. 


C Master’s Liability for Injuries to Servant. 
a Nature and Extent of Liability in General 


1. Where the alter ego of a principal orders an employee whose regular 
duty is to haul dirt for the construction of a highway, to take a box 
of dynamite caps to a tool-house, and fails to warn the servant of 
‘the danger in connection therewith, and the employee takes the box 
of caps to the tool-house in his pocket and deposits the box there, 
about a half hour being required therefor, and on the next day the 
employee is injured by an explosion supposed to have been caused 
from dynamite caps remaining in his pocket: Held, the master is 
not liable in damages for the failure to warn the servant, the 
injury having occurred after the particular employment had ter- 
minated. Watson v. Construction Co., 586. 


2. Where an employee at a cotton mill chooses of his own volition to 
run his hand into a revolving screen to clean it of a piece of cotton, 
knowing that it would be injured, except for his quickness in with- 
drawing it, and that the machinery should have been first stopped: 
Held, there is no presumption of negligence on the part of the de- 
fendant from the fact of injury, and the plaintiff must establish 
negligence of the defendant as the proximate cause of his injury, 
and in this case the action was properly dismissed. Sasser v. Holt 
Mills, 603. 
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MASTER AND SERVANT C—Continued. 
b Tools, Machinery and Appliances, and Safe Place to Work 


1. An employer of labor who assumes to transport his employees to and 
from work is held in the exercise of ordinary care to do so with 
reasonable safety, and is liable in damages to one of them injured 
by the negligent acts of an agent or authorized representative he 
has selected for that purpose when such injury is thereby proxi- 
mately caused, irrespective of whether the agency thus selected and 
acting is an independent or subcontractor, or has contracted to do 
so for compensation or otherwise. IMehaffey v. Construction Co., 22. 


2. Where the plaintiff demands judgment for the defendant’s failure to 
have properly heated a small office in which he was sometimes re- 
quired to work at night, and the plaintiff had furnished an oil stove 
and oil to heat the office, and the defendant continued his employ- 
ment without complaint to or knowledge of the employer of the 
insufficiency, the evidence is insufficient to sustain a verdict adverse 
to the defendant upon the issues of negligence, contributory negli- 
gence and assumption of risks, and defendant’s motion as of non- 
suit should have been allowed. dZemphill v. Oil Co., 339. 


3. In this case held, evidence of the master’s negligence in failing, in the 
exercise of reasonable care, to provide the servant a reasonably 
safe place to work and reasonably safe and suitable tools and appli- 
ances was properly submitted to the jury, and defendant’s motion 
for judgment as in case of nonsuit was properly overruled, Lang- 
ford vt. Lumber Co,, 590. 


4. Where it is shown that the servant in using an electrically driven 
saw furnished him by the master and under the master’s control, 
has been injured in its use by an electrical shock which would not 
ordinarily occur under the circumstances, a presumption of the 
master’s negligence in furnishing an improper appliance will arise, 
Which does not affect the burden of proof in the servant’s auction, 
but which is sufficient to sustain an affirmative answer to the issue 
of negligence unless the defendant has satisfied the jury otherwise 
under the evidence. Bryant v. Construction Co., 639. 


0 Methods of Work, Rules and Orders 

1. Upon evidence tending to show only that the defendant’s driver of 
its truck was sent to defendant's filling station to load a heavy pump 
on the truck, and that usually there was sufficient help, but that on 
this oecasion, without the knowledge of the employer, there was no 
help, and without using the available method of communieating the 
fact by telephone to the employer, the plaintiff assumed to load 
the pump without help: Jfeld, the evidence is insufficient upon whieh 
the plaintiff could recover damages for the consequent injury upon 
the ground that the defendant had failed in its duty to supply 
sufficient help, and defendant’s motion for judgment as of nonsuif 
should have been allowed. Hiemphill v. Oil Co., 339, 


f Assumption of Risk 
1. The burden of proof is on the defendant on the issues of assumption 
of risk by the plaintiff's’ intestate in plaintiffs action to recover 
damages for a negligent killing. Candler v. R. R., 399. 
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2. Where there is evidence tending to show that the defendant railroad 


company had a rule for the safety of its employees, and there is 
conflicting evidence as to whether the plaintiff’s intestate knew of 
the customary abrogation of the rule by defendant’s employees, the 
question of assumption of risk is properly for the jury. Jbid. 


g Contributory Negligence of Servant 
1. A servant’s action against the master for damages for negligently 


injuring him while engaged in blasting rock in a quarry is barred 
by an adverse verdict on the issue of contributory negligence, but 
the burden of proving contributory negligence is on the master. 
Lipscomb v. Cox, 64. 


2. The burden of proof is on the defendant on the issue of contributory 


negligence in plaintiff’s action to recover damages for a negligent 
killing. Candler v. R. R., 399. 


D Master’s Liability for Injury to Third Persons (Acts of mercy to injured 


not admission of liability see Evidence F b 1). 
b Scope of Employment and Furtherance of Master's Business 
1. Evidence tending to show that the plaintiff was injured by an explo- 


sion of a cartridge which the defendant’s young son threw in de- 
fendant’s store on Saturday when the son was helping his father 
therein, is insufficient to hold his father liable in damages, and de- 
fendant’s motion as of nonsuit is properly granted. C. 8., 8567. 
Norman v, Porter, 222. 


2. One injured while riding on the running board of a truck as an 


invitee of the driver, an employee of a transportation company, may 
not hold the transportation company liable under the doctrine of 
respondeat superior for an injury resulting from the negligence of 
the driver in the absence of allegations and evidence that the driver 
was acting within the scope of his employment in giving the invita- 
tion, or had authority expressed or implied to invite or permit per- 
sons to ride on the defendant’s truck, or that the employer had 
knowledge or acquiesced in his so doing on former occasions, and 
where the evidence fails to disclose such authority a judgment as 
of nonsuit is proper. Cotton v. Transportation Co., T09. 


3. In order to hold a master responsible for the negligence of the 


servant in causing an injury to a third person, it is essential that 
the latter should be acting in the scope of his employment and in 
the furtherance of the master’s business, and in an action against 
an auto-bus line for damages resulting from the negligence of its 
driver in running over and killing plaintiff's intestate, a motion as 
of nonsuit should be entered if the plaintiff's own evidence tends 
only to show that a bus of the defendant was at the time of the 
injury being driven by an employee of the garage in which the 
defendant stored its buses who was returning the bus to the garage 
after the driver thereof had ridden home in it contrary to the 
express orders of the defendant and without his knowledge or 
acquiescence. Martin v. Bus Line, T20. 


4+, Where the plaintiff’s evidence in his action against the owner of an 


auto-truck for damages resulting from the negligence of the de- 
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fendant’s driver tends to show that a truck was found on the high- 
way on a business day during business hours and was operated by 
the regular employee of the defendant, whose regular business or 
employment was the duty of driving and operating the said truck: 
Held, the evidence is sufficient to furnish a basis for a jury to infer 
that the truck at the time was being operated in the furtherance 
of the master’s business, and makes out a prima facie case, and 
upon contradictory evidence, the question is for the jury. Jeffrey 
v. Mfg. Co., T24. 


I) Federal Employers’ Liability <Act. 
ain What Cases Federal Statutes and Decisions Apply 
1. In an action brought under the Federal Employers’ Liability Act in 
the State Court against a railroad company to recover damages 
eaused to a servant, the Federal statutes and decisions control. 
Potter vw R. R., 17. 


2. The liability of a railroad company to its employees for injuries sus- 
tained by him while engaged in interstate commerce, in an action 
brought in the State courts, is governed by the Federal Employers’ 
Liability Act and the Federal decisions thereunder. Austin v. 
R. R., 819; Candler wv R. RR. 399. 


b Nature, Grounds, and Extent of Mlaster’s Liability Under Federal Act 
1. The duty of a railroad company to provide for its emplovees engaged 
in interstate commerce reasonably safe and suitable cars, engines, 
appliances. machinery, track, roadbed, works, ete.. “or ether imple- 
ments” as required by the Federal Employers’ Liability Act is held 

to mean such instrumentalities and appliances as are personal or 
movable, or implements and appliances of manual operation, and 
where such negligent failure is relied on in respect to such ‘“appli- 
ances,” defendant's motion as of nonsuit will be granted unless 
there is some evidence that the implements complained of fall 
within the class intended by the Federal Statute. Potter v,. R. R.,1T. 


2. A railroad company engaged in interstate commerce owes to its em- 
ployee the duty to use due care to furnish him a reasonably safe 
place in which to work. Candler ve. R. RR. 899. 


3. While it is the nondelegable duty of the railroad company to furnish 
its employees engaged in interstate commerce a reasonably safe 
place to work, in the exercise of due care, the plaintiff’s evidence is 
insufficient when it tends only to show that he was experieneed in 
the work, and that the injury in suit occurred under the usual 
conditions ordinarily obtaining in like work, he being held to have 
assumed the risk under the Federal Mmployers’ Liability Act, under 
which the action has been brought in the State Court, and defend- 
ant’s motion as of nonsuit upon this evidence should be allowed. 
Potter v R. R., 17. 

4. Held. in order for a recovery under the Federal Employers’ Liability 
Act there must appear under the evidence that the defendant was 
guilty of some negligence or the violation of a Federal statute 
which proximately caused the injury in suit. Austin v. R. R., 819. 
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‘5. Where the evidence tends only to show that the plaintiff’s intestate 
was employed by the defendant as a track inspector, and that he 
was found one morning, after a severe storm during the night, near 
the track under circumstances tending to show that he had been 
struck by one of the defendant’s trains, with further evidence that 
he had been continuously at work for a length of time in excess of 
that allowed by the Federal Statute, without evidence as to how 
the injury occurred: Held, the evidence raises conflicting inferences 
in favor of both parties and falls within the field of conjecture, 
and, the burden being on the plaintiff to establish negligence of the 
defendant and the causal connection between it and the injury, 
defendant’s motion as of nonsuit should have been granted. Jbid. 


6. Under the facts of this case Held, contributory negligence of plain- 
tiff’s intestate, in an action against a lumber company to recover 
damages for the wrongful death of the intestate, caused while 
working on defendant’s logging road, is not a bar to recovery, but 
was properly considered upon the question of diminution of dam- 
ages, and the evidence of defendant’s negligence was sufficient to 
be submitted to the jury and to overrule its motion as of nonsuit. 
Stamey v. Lumber Co., 391. 


7. Where the jury has found the issue of negligence in favor of the 
plaintiff and the issue of contributory negligence in favor of the 
defendant railroad company in an action in the State court for the 
negligent killing of the plaintiff’s intestate while he was engaged 
in interstate commerce, under the Federal Employers’ Liability Act, 
the plaintiff’s right to recover is not barred, but the amount of 
damages are properly reduced under the rule of comparative negli- 
gence. Candler v. BR. R., 399. 


8. Where there is evidence tending to show that a conductor of the 
defendant railroad company, was struck and injured while crossing 
the defendant’s tracks in the performance of his duties in interstate 
commerce by the negligence of an independent crew of another of 
defendant’s trains in shunting a car a distance of two hundred 
yards without warning to persons or employees rightfully in the 
yard, in violation of rules of defendant, with conflicting evidence 
as to whether plaintiff's intestate knew of the customary violation 
of the rule, with further evidence of contributory negligence: Held, 
defendant’s motion for judgment as of nonsuit was properly denied. 
Ibid, 


MATERIALMEN—Liens of, see Laborers’ and Materialmen’s Liens. 
MENTAL CAPACITY—To commit crime see Criminal Law B a—To make 
deed see Deeds and Conveyances A g, 
MONEY RECEIVED 
A Liability for Money Received. 


a Money Belonging to Another in Good Conscience in General 


1. Where an infant by his next friend has recovered judgment against 
another for a negligent personal injury, and included therein is the 
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MONEY RECEIVED A a—Continued. 
hospital expenses incident to the injury, and the judgment has 
been paid, the hospital may recover upon quantum meruit the 
amount of money so adjudicated for its services as for money had 
and received to its use. Cole v. Wagner, 692. 


MORTGAGES (Right of mortgagee to proceeds under loss payable clause see 
Insurance N c—Cancellation for fraud see Cancellation of Instruments 
A b—Inchoate dower in mortgaged lands see Dower B b 2). 


i Assignment of Mortgage or Debt. 
a Rights of Assignee 
1. The one who is the last and highest bidder at the foreclosure of a 
mortgage or deed of trust on lands is but a proposed purchaser 
within the ten days before confirmation, C. 8., 2591, and where the 
mortgagee has become such purchaser and within ten days allowed 
by statute for an increase bid a third person pays the mortgage 
debt and has the notes and mortgage assigned to him, such person 


has the right of lien and foreclosure under the terms of the mort- 
gage securing the note. Davis v. Ins, Co., 617. 


k’ Transfer of Mortgaged Property. 
b Rights and Liabilities of Purchaser of Equity of Redemption 


1. The grantee in a deed to lands subject to an existing mortgage recited 
therein does not personally assume the mortgage indebtedness by 
accepting the deed unless the language thereof clearly imports that 
he does so. Harvey v. Knitting Co., 1TT. 


2. Where the owner mortgages his property and later agrees with the 
mortgagee that a part of the mortgaged premises be released from 
the mortgage and sold partly for cash with notes for the balance 
taken and secured by a mortgage from the purchaser of the re- 
leased part, and that the original mortgagee hold the notes and 
mortgage on the released part as security for the original mortgage 
debt, the execution of the original mortgage is in itself an applica- 
tion of the mortgaged premises to the security of the debt and 
includes the substitution in part therefor of the mortgage of the 
released part, and the original mortgagor is entitled to have the 
proceeds of the notes, as they are paid, applied to his debt, and 
the purchaser of the original equity of redemption is subrogated to 
the right of the mortgagor in this respect. Jbid. 


3. Where the mortgagor, under agreement with the mortgagee, sells a 
part of the premises mortgaged for a cash payment and notes for 
the balance secured by a mortgage from the purchaser, and the 
original mortgagee holds such notes as security for the original 
debt, and thereafter a receiver is appointed for the original mort- 
gagor, who sells the property at judicial sale under order of court, 
the purchaser at the judicial sale, not assuming the amount of the 
original mortgage in his deed, is subrogated to the rights of the 
original mortgagor and is entitled to have the proceeds of the notes 
applied to the original mortgage as they are paid as against the 
other creditors of the insolvent mortgagor. Ibid. 
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MORTGAGES F—Continued. 


ec Transfer to Mortgagee and Presumption of Fraud Thercefrom 
1. In order for fraud to be presumed from the mortgagee’s obtaining a 


deed from the mortgagor the deed must be a conveyance of the 
mortgaged premises, and the presumption does not apply when the 
mortgage is upon a distinct and separate tract owned by the hus- 
band of the mortgagor. Tull v. Harvey, 329. 


H Foreclosure (Rights of parties upon foreclosure on home site see Home 


Site A b 1—Provision for acceleration in mortgage does not affect notes 
see Bills and Notes D a1). 


a Nature of Foreclosure and Acts Constituting Foreclosure 
1. Where the receiver of the insolvent husband, under order of court, 


sells and conveys the husband’s lands, and the husband and wife 
join in his deed under agreement that her right of inchoate dower 
should attach to the proceeds, and the land sold is subject to prior 
mortgage liens which the purchaser at the sale assumes, the effect 
of the transaction is not a foreclosure of the mortgaged property 
either technically or substantially. Blower Co. v. McKenzie, 182. 


b Right to Foreclosure and Defenses (Right of assignee of mortgagee to 
foreclose see Mortgage E a 1) 
1. An usurious charge of interest does not affect the validity of a mort- 


gage, and an injunction against foreclosure will not be granted on 
the ground of usury. Newberry v. Draughon, 298. 


2. The plaintiff in a suit to enjoin the foreclosure of a mortgage on his 


lands upon the ground that he does not owe the entire amount 
claimed in that usury was charged in the notes secured by the mort- 
gage, must pay the amount admitted to be due with six per cent 
interest, or the temporary restraining order theretofore issued will 
be dissolved upon the principle that one seeking equity must do 
equity. Edwards v. Spence, 495. 


ée Parties 
1. Where the decree of foreclosure of a mortgage has been made by the 


court with the provision that all junior lien holders be notified of 
the time and place of the sale and to show cause at the next suc- 
ceeding term why they should not be bound by the decree and sale, 
their rights are protected by the decree and the refusal of the court 
to continue the action for foreclosure so that they might be made 
parties is not held for error under the facts of this case. Davis v. 
Ins. Co., 617. 


l Disposition of Proceeds and Surplus 
1. Where the plaintiff has obtained a judgment in the court of a justice 


of the peace, and has bad it recorded in the Superior Court, his 
remedy to have the surplus after the foreclosure of a prior mort- 
gage subjected to the payment of the judgment is by independent 
action against the parties interested in the fund, and not by motion 
in the original cause to make the mortgagee show cause why this 
should not be done. Skinner v. Coward, 466. . 


2. A mortgagee who has foreclosed his mortgage on lands and has a 


surplus beyond the mortgage debt is not required to search the 
record and is not fixed with notice of an existing judgment against 
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MORTGAGES H l—Continued. 
the mortgagor duly recorded subsequent to the registration of the 
mortgage, and after a time he is presumed to have distributed the 
surplus according to law, and actual notice by the judgment creditor 
of the existence of the judgment, given seven years after the fore- 
closure sale, will not fix the mortgagee with liability therefor. /bid. 


m Title and Rights of Purchaser at Sale and His Vendees 

1. The sale of land under foreclosure of a mortgage or deed of trust is 
only voidable for failure to advertise for the period of time fixed 
by law, and the innocent purchaser at the foreclosure sale, without 
notice of an irregularity, acquires the absolute title which he may 
convey to another who likewise holds it unaffected by the infirmity, 
if he has not participated in the fraud or irregularity. Brown v. 
Sheets, 268. 


2. The purchasers of land at a foreclosure gale of a mortgage thereon 
acquire title free from the lien of a judgment docketed subsequently 
to the proper registration of the mortgage. Skinner v. Coward, 466. 


o Reopening and Resale 

1. Under the provisions of C. S., 2591, relating to the foreclosure of 
mortgages, it is the duty of the clerk of the Superior Court to read- 
vertise and resell the mortgaged property as often as the statute is 
complied with and the money for the advance bid deposited and the 
bid made within ten days from the date of the sale, and the last and 
highest bidder at a prior sale acquires no rights in the property 
until his bid has finally been aecepted and the order made for the 
deed to be made to him; and such order having been made by the 
clerk prematurely, it is proper for him to make an entry revoking 
it and order a resale, and an injunction will not He to restrain the 
resale where the order has been thus revoked and the statute com- 
plied with. Hanna v. Mortgage Co., 184. 


2. While the clerk of the Superior Court is without authority to order 
a resale of lands foreclosed under mortgage without an increase 
bid filed with him under the provisions of C. 8., 2591, and the pay- 
ment of the deposit required, the provisions of the statute relating 
thereto are to be liberally construed to effectuate its intent to pro- 
tect nortgagor, and when within the statutory time limit the offerer 
has communicated with the clerk of the court by phone and offered 
to come from an adjacent town and make a sufficient deposit, and 
is informed by the clerk that it would be sufficient fo send a 
cashier's check by mail on that day, and a good cashier's check is 
aeecordingly mailed, a substantial compliance with the statute has 
been made, though the check was received by the clerk after the 
expiration of the time limit of the statute. Banking Co. v. Green, 
534, 

p Setting Sale Aside for Irregularities 

1. Where lands haye been foreclosed under mortgage or deeds of trust 
and many times resold under the provisions of C. S., 2591, and the 
owner of the equity of redemption has not protected himself at the 
sales, he may not have the deed at the final foreclosure sale set 
aside for irregularity when the last purchaser is an innocent pur- 
chaser for value in good faith. Brown v. Sheets, 268. 
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“MOTOR-DRIVEN CAR” see Insurance R a 2, 3B. 


MUNICIPAL CORPORATIONS (Election of officers see Plections—-Bonds see 
Taxation). 


B Governmental and Private Powers and Functions. 
a Powers of Municipal Corporations in General ‘ 


1. The powers of a municipal corporation are those granted in express 
words or necessarily implied thereby, incideit or essential to the 
declared objects and purposes of the corporation as ascertained 
from the interpretation of its charter, and special and general 
statute and the organic law. Holmes v. Fayetteville, 740. 


d Private or Quasi-Public Powers 


1. Where a city has its own poles and electric wires for the supplying 
of electric current supplied under the contract with a private cor- 
poration to supply it, with the statutory authority to furnish for 
profit individuals, corporations, ete, within the limits of the city 
and a territory extending three miles in all directions therefrom, it 
is not inhibited by the State or Federal Constitutions from sup- 
plying such current to another corporation for the purpose of fur- 
nishing electricity to consumers within the city limits of its ex- 
tended territory when such service does not affect the service ren- 
dered in this respect to its own citizens, and tends to diminish and 
not to increase the rate of taxation of its citizens, and this is not 
objectionable on the ground that it does not contribute to the ful- 
fillment of its municipal functions as an agency of the State Govy- 
ernment for local purposes. Holmes v. Fayetteville, 740. 


2. A municipality has the power to purchase electricity for its own use 
and the use of its citizens, and where it is authorized by general and 
special statutes to purchase current from a power company and to 
resell and distribute it at a profit to its citizens and to those within 
a three-mile zone therefrom, the grant of power to do so is effective 
in law under the authority of the Legislature to grant municipal 
corporations any powers which promote the welfare of the public 
and the communities in which they are established unless pro- 
hibited by the organic law. Article VIII, section 4; C. 8., 2807, as 
amended; Private Laws 1929, ch. 190. Ibid. 


D Officers, Agents and Employees. 
a Election, Appointment, Expiration of Term and Abolition of Office 

1. An act authorizing a municipality to create in its discretion an 
office locai thereto implies the power to abolish the office, the act 
being a valid delegation of legislative power in exception to the 
general rule, and one accepting the position cannot acquire a vested 
right therein by contract for a definite term of employment. Sim- 

mons v. Elizabeth City, 404. 


E Torts of Municipal Corporations (Damages to land by sewerage plant 
see Eminent Domain C ¢ 2). 
a Governmental and Corporate Functions 
1. A city is not liable in damages for negligence causing injury or death 
to its employee while performing his duty as such in connection 
with removing a wire on a pole used by the city in connection 
with its police and fire alarm system. Cathey v. Charlotte, 309. 
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MUNICIPAL COR?ORATIONS—Continuced, 
G Public Improvements. 
a Power of City to Make Improvements or Grant Aid Therefor 

1. Where a railroad company by proceedings in mandamus has been 
compelled to construct an underpass for a street crossing, the city 
has the power to sign an agreement in the proceedings obligating 
itself to pay for street improvements along the underpass, and 
where this has been done the city may accept the signature of the 
railroad company to a petition to improve the street as an owner 
of lineal feet abutting thereon and to pay the part assessed against 
such right of way for the improvements, and where the relevant 
provisions of the statutes in regard to street improvements have 
been complied with this furnishes no evidence of fraud. C. S8., 
2705, 2706, 2708, 2709, 2710, 2711, 2712, 27138, 2714. Jones v. Dur- 
ham, 127. 


b Petition for Improvements and Preliminary Procecdings 

1. The right of way of a railroad company abutting on a street pro- 
posed to be improved by a city is properly included in the lineal 
feet in the petition for improvement under the provisions of C. S., 
2707, requiring that a petition for local improvement shal! be 
signed by at least a majority of the owners representing at least a 
majority of all the lineal feet of frontage upon the street, ete., pro- 
posed to be improved. Jones v. Durham, 127. 


2. Where the municipal authorities have approved the petition of 
owners of land abutting upon a street proposed to be improved in 
accordance with the provisions of statute, their approval and order 
for the improvements to be made is final, except where it appears 
from the face of the petition, as a matter of law, that the signers 
do not represent a majority of the owners or of the lineal feet 
required by statute. Jbid. 


ec Assessments Therefor and Lien 


1. An assessment made upon adjoining land for a street improvement 
by a town is a charge upon the land constituting a lien superior to 
all others, C. S., 2713, and not enforceable against the personalty 
or other lands of the owner, and when the owner of land has been 
thus assessed payable in installments, C. S., 2716, and he subse- 
quently dies, it is not a debt of the deceased payable by his per- 
sonal representative, but a charge against the land itself. The pro- 
visions of C. S., 98, as to the order of payment of debts of the 
deceased has no application. Carawan v. Bennett, 511. 


d Enforcement of Assessments and Procedure of Those Objecting Thereto 


1. The remedy of owners of property abutting upon a street proposed by 
petition to be improved, assessing the land of such owners, is given 
by statute, C. S., 2714, providing them an opportunity to be heard, 
and the right of appeal to the Superior Court by giving notice of 
appeal within ten days after confirmation by the municipal authori- 
ties, and when this has not been done, and the work has been com- 
pleted, injunctive relief against the collection of the assessments 
by the city will not lie. Jones v. Durham, 127. 
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2, Where notice of appeal from the levying of assessments for street 
improvements had not been given by the property owner objecting 
thereto within the statutory time limit for the giving of such 
notice, the entry on the books of the city commissioners, made 
after the expiration of the statutory time limit, that the owner had 
appealed therefrom is not a waiver of the requirements of the 
statute in this respect. Noland v. Ashevitle, 300. 

J Actions. 
a Parties and Process 

1. In an action by a taxpayer, in behalf of himself and others, to vacate 
and set aside a deed to the city by a cemetery association on the 
ground of collusion and fraud between the association and the two 
commissioners who since have been succeeded by others, but were in 
office at the time of the issuance of the summons: Held, as the city 
officials were in office when the action was commenced the service 
was proper, and an allegation of demand upon and refusal of the 
city to bring suit was not required, and upon the facts of this case, 
the defendant’s plea in bar was properly overruled with leave to 
file answer. Atkinson v. Greene, 118. 


MURDER see Homicide. 


NEGLIGENCE (Of master see Master and Servant C, D—Of ower companies 
see Electricity—Of railroads see Railroads D—Of manufacturer of food 
see Food—In driving on highway see Highways B—Suidicient for man- 
slaughter see Homicide C a—-Wife’s right of action for negligent injury 
to husband see Husband and Wife B c—dActs of mercy tc injured not ad- 
mission of liability see Evidence F b 1). 


A Acts or Omissions Constituting Negligence. 
b Due Care 

1. The degree of care which a person is required to exercise in a par- 
ticular situation to absolve himself from the imputation of negli- 
gence may vary with the obviousness of the risk; but with respect 
to his liability, the ultimate question is whether he exercised due 
or commensurate care under the circumstances. 'The former doc- 
trine of degrees of negligence disapproved. Watson v. Construc- 
tion Co., 586. 


e Condition and Use of Lands, Buildings, etc. 


1. The owner of a store for the sale of merchandise is not an insurer of 
the safety of its customers or invitees therein, but is liable only for 
injuries resulting from failure to exercise reasonable care to pro- 
vide for their safety while on the premises; and where there is 
evidence tending only to show that the plaintiff was injured while 
coming down the stairs of the store by a fall caused by her heel 
catching in a piece of metal strip two inches wide lying one-six- 
teenth of an inch above the wooden tread of the step, the tread 
being nine inches and the rise of the step eight inches, and the 
width of the stair being four feet, with a hand-railing on each 
side: Held, the injury could not have been reasonably anticipated, 
but resulted from an accident, and defendant’s motion as of non- 
suit should have been granted. Bohannon v. Stores Co., 755. 
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NEGLIGENCE A—Continued. 
d Anticipation of Injury 


1. Evidence tending to show that the defendant while endeavoring to 
get his family automobile from the garage on ground covered with 
ice and snow had planks placed under the wheels of the machine 
which were thrown, by the spinning of the wheels, against the 
plaintiff, his wife, as she stood watching him about fifteen feet 
from the rear of the ear, causing her serious injury: Jffeld, injury 
from the act could not have been foreseen by the defendant as an 
ordinarily prudent man, but would have required omniscience, and 
the defendant is not liable in damages, and a judgment as of non- 
suit should have been granted on his motion. Gant v. Gant, 164. 


2. Where the alter ego of a principal gives an employee a box of dyna- 
mite caps to take to a tool-house, and the lid of the box is sprung, 
allowing, from conjecture, some of the caps to escape from the box 
into the pocket of the employee, where they exploded the next day: 
Held, the defendant cannot be held to have reasonably anticipated 
that any harm would result from the fact that the lid of the box 
was sprung, and he is not liable in damages for the injury resulting 
therefrom. Watson v. Construction Co., 586. 


e Res Ipsa Loquitur (See, also, Master and Servant C a 2, C b 4) 


1. The question of whether the doctrine of res ipsa loquitur applies tu a 
given state of facts is one of law for the court, and when facts 
upon which the doctrine applies are established the reasonableness 
of defendant’s explanation is for the jury. The principles upon 
which this doctrine rests discussed by Broacpen, J. Springs v. 
Doll, 240. 


2. Upon evidence tending to show that the plaintiff as an invited guest 
was riding in the defendant’s car with the defendant driving, and 
that the latter was forced from the highway by a truck negligently 
driven thereon, causing her car to skid on the wet road, which 
resulted in the injury in suit, the doctrine of res ipsa loquitur does 

\ not apply, and the jury’s verdict that the defendant was not guilty 
of negligence is upheld under the facts of this case. Jbid. 


B Proximate Cause. 
oe Intervening Causes 


1. Where a passenger in an automobile is injured in a collision of an 
automobile and a train at a grade crossing, and sues the railroad 
company for damages resulting therefrom, and his own evidence 
tends only to show that the accident resulted from the negligent 
driving of the automobile by another, and that this negligence of 
the driver was the sole proximate cause of the injury, or that cause 
which acting in unbroken sequence produced the injury, and with- 
out which it would not have occurred, and that the negligence of 
the railroad company, if any, would not have caused injury except 
for the intervening negligence of the driver: Held, the railroad 
company is not liable in damages to the plaintiff, and a judgment as 
of nonsuit was properly entered. Herman v. R. R., 718. 
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NEGLIGENCE—Continued. 
© Contributory Negligence. 
a Of Persons Injured in General (Of servant see Master and Servant 
C g—on highway see Highways B g) 

1. Where one seeks to recover damages for a negligent personal injury 
resulting from his diving into the shallow water cf a public swim- 
ming pool, about twenty feet from the diving board, and hitting his 
head on the concrete bottom, his own negligence in not ascertaining 
the depth of the water before diving will bar his recovery. Rich- 
ardson v. Ritter, 108. 


2. In an action to recover damages for an injury alleged to have been 
negligently caused by the defendant, plaintiff’s contributory negli- 
gence that will bar his recovery is that which, concurring and co- 
operating with the negligence of the defendant, becomes the real, 
efficient and proximate cause of the injury, or that cause without 
which the injury would not have occurred, and it is not necessary 
that the plaintiff’s negligence be the sole proximate cause. Davis 
v. Jeffreys, 712. 


d Burden of Proving Contributory Negligence 


1. The burden of proof is on the defendant on the issue of contributory 
negligence in a personal injury action. JLipscomd v. Coz, 64. 


D Actions for Negligent Injury. 


c Nonsuit 


1. Where the evidence offered by the plaintiff shows contributory negli- 
gence barring his right to recover a nonsuit is proper. Krouse v. 
R. R., 541; Davis v. Jeffreys, 712. 


2. Where evidence discloses that intervening negligence of third person 
was sole proximate cause of injury nonsuit is proper. Herman v. 
R., R., 718. : 


NEW TRIAL. 
B Grounds Therefor. 
g Newly Discovered Evidence 


1. The party moving for a new trial upon the ground of newly dis- 
covered evidence must show to the sound discretion of the trial 
court, its materiality and competency, and that he was not guilty 
of laches in not discovering it in time for introduction at the trial, 
and that the evidence is not merely cumulative and its reception 
would probably change the verdict as rendered. Brown v. Sheets, 
268. 


2. A motion for a new trial will not be granted where the newly dis- 
covered evidence is not material to the answer to the issue and its 
consideration would not tend to vary the result. Connor v. Mfg. 

_Co., 66. 


NONSUIT see Trial D a. 


NORTH CAROLINA—Highway Commission see Highways A—lIndustrial 
Commission see Master and Servant B—Park Commission see Eminent 
Domain B a. ° 
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NUISANCE—Attractive, see Electricity A b. 
“OFFICE” see Municipal Corporation D a. 


OFFICERS—Surety bonds of see Principal and Surety B e—Election of see 
Elections. 


OPTION see Vendor and Purehaser. 


PARENT AND CHILD—Abandonment of child see Husband and Wife A a 1, 
A d 1—HLiability on child’s contract see Infants B a 3—Liability for 
injuries to third person by son in employment see Master and Servant 
D b 1. 


PARK COMMISSION see Eminent Domain B ua. 


PARTIES—Misjoinder of parties and causes sce Pleadings D b—Right of 
alien to sue in this State see Aliens A a—Joinder of husband or wife see 
Husband and Wife F a—In action to foreclose see Mortgages H e—Who 
may move to dismiss appeal from commission see Corporation Commis- 
sion C a—In action against railroad under Federal control see Rail- 
roads Io a). 


B Defendant (Fraudulent joinder see Removal of Causes C b) 
a Necessary Parties Defendant 


1. In an action against the vendee under a conditional sales contract 
the joinder of one claiming title as purchaser for value from the 
vendee is not objectionable, the subject of the action being the 
same, and the claimant in possession being a necessary party to 
the action. Music Store v. Boone, 174. 


2. An estate for life conveyed by deed upon conditions affecting a rever- 
sion cannot be judicially determined when the heirs at law of the 
deceased grantor having a possible interest therein are not made 
parties, and when this defect of parties appears on the record the 
Supreme Court will remand the ease in order that they may be 
joined. Hamilton v. Henderson, 358. 


PARTITION—Setting aside partition sale see Judicial Sales B, C. 


PARTNERSHIP. 
D_ Rights and Liabilities as to Third Persons. 
@ Partnership Acts in General 


1. Where a partnership executes a contract to purchase a certain tract 
of land, and the agreement is executed in the name of one of the 
partners for the firm as a matter of convenience, and the deed made 
to him upon his execution of a mortgage and notes for the purchase 
price, it may be shown that the transaction was a partnership act 
and that the partnership was liable thereon. Justice v. Sherard, 
237. 


2. A complaint alleging that the plaintiff at the request and for the 
convenience of the defendants made a deed to a certain tract of 
land to one of them for the benefit of them all in which the grantee 
assumes the obligation of a prior mortgage for them all, and that 
the grantee defendant subsequently conveyed to the other defend- 
ants upon like condition their proportionate share, specifying the 
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interest of each, states a cause of action as to each, and a demurrer 
thereto, on the grounds of misjoinder of parties and causes of 
action and that it fails to allege a cause of action, admits the 
truth of the allegations, and is properly overruled. Cove v. Dillard, 
344. 


PAYMENT see Bills and Notes; Principal and Surety A c 1. 
PHYSICIAN AND PATIENT—Communications between see Evidence D e. 


PLEADINGS (Indictment see Indictment—Of usury see Usury C a—Ad- 
missibility in evidence see Evidence F e—Appeal from refusal of judg- 
ment on see Appeal and Error A d 1). 


A Complaint. 
Db Verification 


1. Objection to the sufficiency of the verification of the complaint by 
plaintiff’s next friend on the ground that the affant had no per- 
sonal knowledge of the matters alleged will not be sustained 
when the allegations are not made to appear to be outside the per- 
sonal knowledge of the affiant. Foster v. Hyman, 189. 


¢ Amendment 


4. A demurrer to a cuinplaint will be sustained upon the insufficiency 
of the complaint to state a cause of action, and where a judgment 
sustaining such demurrer has been appealed from and upheld by 
the Supreme Court, the trial court has the power, in the exercise 
of his sound discretion, to allow the plaintiff to amend the original 
complaint upon motion made within ten days after receipt by the 
clerk of the Superior Court of the certificate showing that the 
judgment of the Superior Court had been affirmed. C. S., 515. 
Morris v. Cleve, 258. 


2. The judge of the Superior Court has plenary power to permit amend- 
ments to the pleadings when the amendment does not substantially 
change the cause of action originally alleged or set up a new cause 
of action. Bridgeman v. Ins. Co., 599. 


B Answer. 
} Matters in Abatement 


1, Where it does not appear upon the face of the complaint that an- 
other action is then pending in another county in which the same 
relief could be obtained, the objection may be taken by way of 
answer. C.8., 517. Bank v. Broadhurst, 365. 


© Counterclaim and Set-off. 
eo Effect and Subsequent Pleadings 


1. Public Laws of 1924, ch. 18, providing that an answer of defendant 
setting up a counterelaim will be deemed denied unless a copy 
thereof is served on the plaintiff or his attorney, is not referred to 
in Public Laws of 1927, ch. 66, and construing the two acts together 
there is no repugnancy between them so as to repeal by implication 
the former law on the subject. Lumber Co. v. Welch, 249. 
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PLEADINGS—Continued. 
D Demurrer (Right of appeal from judgment overruling see Appeal and 


‘rror A e—Question presented for review upon appeal from see 
Appeal and Error J f-—-Usury may not be taken by demurrer see 
Usury C a 1—Demurrer to complaint alleging ratification of fraud 
see Fraud B ec 1). 


a@ On Ground that Complaint Fails to Allege Cause of Action (In action 


for negligence on highway see Highways B h 1) 


1. A demurrer to a pleading on the ground that the complaint does not 


state a cause of action will not be sustained if its allegations are 
sufficient to state a good cause, and facts establishing its insufh- 
ciency may not be pleaded in the demurrer. Justice v. Sherard, 257. 


2. Where the complaint alleges that a partner purchased a certain tract 


cl 


of land for the partnership, but in his own name for the conven- 
ience of the partnership, and the deed is taken in the name of the 
partner and the mortgage and notes for the purchase price are 
executed by him, a demurrer by the other partners on the ground 
that a cause of action is not stated against them is bad, since it 
may be shown that the transaction was a partnership undertaking 
and that the partnership was liable. Jbid.; Core v. Dillard, 344. 


. A demurrer to the complaint on the grounds that it does not state 


& cause of action does not deal with the merits of the controversy, 
but only with the sufficiency of its allegations, admitting them to be 
true for the purpose. Morris », Cleve, 2438; MeDanicl v. Trent 
Mills, 342. 


. Where allegations in a complaint are insufficient to state a cause of 


action to set aside a deed for fraud, but sufficient to state a cause 
of action against the grantee therein for failing to account for the 
purchase price, a demurrer to the complaint is properly sustained 
on the first cause of action, and overruled as to the second, and the 
trial court properly retains the second cause for trial, and may 
permit the plaintiff to amend her complaint as to the second cause 
in proper instances. Tull v. Harvey, 329. 


. Where the defendant’s motion for judgment upon the pleadings and 


that the action be dismissed is in the nature of a demurrer ore 
tenus on the ground that the complaint does not state facts suffi- 
ecient to constitute a cause of action, C. S., 511(6), the pleadings 
will be liberally construed with a view to substantial justice be- 
tween the parties. C. 8., 535. Cole v. Wagner, 692. 


6. Where in an action by the trustees of a hospital against a minor and 


his guardian it is alleged that the hospital gave the infant medical 
attention necessary to save his life and usefulness after his injury 
in an accident, and that the guardian of the infant had recovered 
judgment for the negligent injury, and that hospital and medical 
attention was a substantial part of the consideration of the judg- 
ment recovered by the guardian of the infant: Held, the allegations 
are not so vague and uncertain as to fail to state a cause of action, 
but allege a cause of action upon quantum meruit and for money 
had and received, and the defendants should have asked, if they 
desired the complaint to be made more definite, for a bill of par- 
ticulars, C. 8., 534, or move that the plaintiff be required to amend. 
C. 8., 587. Ibid. 
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PLEADINGS D a—Continued. 
7. Upon a demurrer the pleadings are liberally construed in the light 


most favorable to the pleader, and-where there are: conflicting alle- 
gations, and one of them is sufficient to allege a cause of action, the 
demurrer thereto will not be sustained. C. S., 585. Lee v. Produce 
Co., 714. 


b Misjoinder of Parties and Causes of Action 
1. Where a sheriff has been elected for successive terms of office, and 


ray 
‘> 


» 


an 


appointed for a third term by the county commissioners after the 
office for his third term had been declared vacant, an action against 
him and the sureties on his bonds given under the provisions of 
C. 8., 3930, for defaleation during the successive terms is. a mis- 
joinder of parties and causes of action, and a demurrer thereto is 
good. Pender County v. King, 50. 


. A demurrer for defect of parties and causes of action will not be 


sustained where the debt alleged relates to parties not necessary to 
the proper determination of the action. Shuford v. Yarborough, 
150. 


. A suit by the receiver of a corporation against its defaulting officer 


and the surety or guarantor for his honesty or fidelity is not ob- 
jectionable as a misjoinder of parties and causes of action, the 
ulleged default of the principal having occurred <zhat created the 
surety’s liability within the terms and conditions of its bond. Jbid. 


. Where an action is instituted against two defendarits and only one 


of them is served with summong and the action is solely against 
the one served and this appears from the face of the complaint, 
a demurrer for misjoinder of parties and causes of action is prop- 
erly overruled. CC. 7. T. Corp. v. Drake, 162. 


. A complaint in proceedings by the wife under the provisions of 


3 C. 8., 1667, for allowance for subsistence and counsel fees, with 
allegations that the husband had fraudulently conveyed his lands 
to his father under a conspiracy to defraud the plaintiff out of her 
marital rights, and afterwards had grossly abused her and coerced 
her into accepting a deed of separation is good, and a demurrer 
thereto for misjoinder of parties and causes of action should be 
overruled, the various causes for which relief is sought being based 
on a conspiracy or arising out of the same subject-matter or trans- 
action. Taylor v. Taylor, 197. 


6. Failure to demur to the pleadings upon the ground of misjoinder of 


parties and causes of action or to take exception thereto on these 
grounds is a waiver of the right. Morris v. Cleve, 253. 


c Speaking Demurrer 
1. Where the complaint alleges that a written contrac: in the name of 


one partner was in fact for the benefit of them all and a partner- 
ship act, and so recognized by them all, a demurrer on the grounds 
that it fell within the meaning of the statute of frauds as being a 
promise to answer for the debt or default of another, or that the 
defendants were estopped by the written contract from showing 
parol matters contrary to its terms, is bad as a “speaking demurrer” 
and is properly overruled. Justice v. Sherard, 287. 
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PLEADINGS D—Continued. 
ad When Demurrer May be Taken 
1. A motion which is in effect to the sufficiency of the complaint to 
allege a cause of action, or in the nature of a demurrer ore tenus 
may be taken at any time, or the Supreme Court may take knowl- 
edge thereof on appeal on its own motion. Cole v. Wagner, 692. 


2, Demurrer to the sufficiency of the complaint to state a cause of 
action may be made at any time, though answer has been filed, in 
the Superior Court or in the Supreme Court, or the Supreme Court 
on appeal may take cognizance thereof ex mero motu. C. 8., 518. 
Power Co. v. Peacock, 735. 


e Effect of Sustaining or Overruling Demurrer and Subsequent Pleadings 

and Procedure 

. Where the trial court enters a judgment sustaining a demurrer to the 

complaint and therein grants the parties additional time to file 
amended pleadings in his plenary discretionary power, the order 
sustaining the demurrer, unappealed from, does not work an estop- 
pel upon the plaintiff to proceed on the amended pleading. Borie 
wo. Tucker, O71. 

2». Where a demurrer to a complaint in a civil suit on the ground of ifs 
insufticiency to state a eause of action, bas been overruled, the 
procedure for the defendant is to except and duly appeal to the 
Supreme Court, and where he has appealed, but has failed to 
prosecute it, he may not plead and again demur before another 
judge of the Superior Court at a subsequent term of court, the 
action of the former judge in refusing the motion being conclusive. 
C.8., 601. Potwer Co. v. Peacock, T35. 

5. Demurring ore ternus to the sufficiency of the complaint to state a 
eause of action after a former judge has refused the motion is in 
effect appealing from one Superior Court judge to another upon 
matters of law or legal inferenee which is the sole province of the 
Supreme Court under the provisions of our State Constitution, 
Art. LV, see. SS. Tbid. 


poe 


- 
er 


POWER COMPANIES see Electricity. 
PRIMA FACIE CASE see Mister and Servant D b 4. 


PRINCIPAL AND AGENT. 
A The Relation. 
b Determination as to Whether Party is Agent or Independent Dealer 


1. The form of a written contract for the local sale of automobiles will 
not control the question of whether the loeal representative is a 
purchaser thereof or an agent therefor, but the correet interpreta- 
tion of the writing itself as to its effect will fix the status of the 
local representative in this respeet. Ford v. Willys-Overland, 147. 


”. Where a partnership has a written agreement for the local sales of 
automobiles and thereafter the partnership is incorporated and 
continues to act under the agreement with the implied acquiescence 
of the company distributing the automobiles to local dealers, the 
unmodified or original agreement will govern the relationship as to 
whether the corporation was an independent local dealer purchasing 
the machines or a sales agent. Jbid. 
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PRINCIPAL AND AGENT A—Continued. 


co Determination of Which of Two Parties Must Bear Loss Occasioned by 
Wrongful Act of Agent 


1. Where the defendant purchased an automobile through a local dealer 
under a title retaining contract securing notes for monthly pay- 
ments and was sued thereon by the financing corporation claiming 
as a holder in due course for value, and the defense of payment 
was pleaded with evidence tending to show that the defendant made 
payment through a third party who sent his certified check to the 
plaintiff for the full balance due by the defendant, and that the 
check was rejected by the plaintiff on account of a check given for 
a prior installment having been returned unpaid, and the rejected 
check was returned to the drawer and eredited to his account, and 
the evidence as to whether the check was certified by the drawer 
or the payee was conflicting: Held, the question of whether the 
drawer was acting as agent of the purchaser or the seller should 
have been submitted to the jury under the evidence in this case. 
Investment Trust v. Windsor, 208. 


2. Where the lender of money makes a loan secured by a mortgage on 
the land containing a warranty that the title was free from en- 
cumbranees, and has no aetual knowledge of a prior registered 
mortgage, and sends its check payable to the attorney securing the 
loan and the borrower, and the borrower endorses the check and 
vives it to the attorney and trusts him to pay off the prior mort- 
gage lien, the attorney is the agent of the borrower for the purpose 
of paying the prior mortgagee, and the lender may recover from 
the borrower upon the default of the attorney to pay off the exist- 
ing mortgage lien and his appropriation of the money to his own 
use, Banh vw. Liles, 418. 


3. Where one of two parties must suffer loss by the fraud or miscon- 
duct of another acting as agent in the transaction between the con- 
tracting partics, he who reposes the eontidenee in the agent, or by 
whose negligent conduct makes it possible for the loss to occur, 
without the knowledge or concurrence of the other, must bear the 
loss, and Held, under the facts of this ease, evidenee of the declara- 
tions of the agent in respect to the transection was incompetent as 
evidence. Ibid. 


© Rights and Liabilities as to Third Tarties. 
db Powers of Agent 
1. As between the vendor and purchaser it is immaterinl in what form 


the agent authorized to purchase eertain merehandise signed the 
contract, Which in case of an incorporated agent is sufficient if 


signed by its president. C. 8... 1189.) Pick aw. Motel Co., 110. 


2. An agent appointed for the purchase of goods, without being given 
the money for which to pay for them, has implied authority to 
purchase them on the credit of his principal. and to do sueh other 
things In pursuance of the authority direetly giver. as are reason- 
ably necessary to consummate the transaction, aud in this case, 
involving a large expenditure for the furnishing of a hotel, the 
execution of a contract wherein the vendor retained title for the 
security of the purehase price. /bid. 
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PRINCIPAL AND AGENT C—Continued. 
d Wrongful Acts of Agent 


1. Where the applicant to a Jand bank for a loan negotiates his loan 
through an attorney, and represents in his application that the 
land upon which the proposed loan was to be made was free from 
mortgage liens or encumbrances, and in his deed of trust on the 
land securing the loan warrants the title to be free and clear from 
encumbrances, and thereupon after the investigation of the title for 
the land bank by the attorney and his certificate to the land bank, 
the loan is made by check payable to the attorney and to the bor- 
rower, and the latter endorses the check and gives it to the attor- 
ney with the understanding that the attorney should cancel a prior 
registered mortgage with the proceeds: Held, the negligence of the 
borrower in not personally seeing to the cancellation of the prior 
lien makes him liable to that extent to the lender upon the failure 
of the attorney to have it canceled and his appropriation of the 
money to his own use, and a directed verdict upon evidence estab- 
lishing these facts is proper. Bank v. Liles, 4138. 


PRINCIPAL AND SURETY. 


RB Rights and Liabilities of Surety (On replevin bonds see Replevin G b— 
Joinder of principal and surety see Pleadings D b 1, 2, 3). 


o On Bonds of Public Officers and Agents 


1. A judgment upon the admissions in the answer of the adminis- 
trator bank of a deceased county treasurer is not competent in an 
action by the county commissioners as evidence against the surety 
on the official bond of the deceased when the bank has been made a 
party defendant and the surety at onee raises the issue as to 
whether a part of the defalcation was moneys defaulted from the 
bank when the deceased wus acting as its assistant cashier, the 
interest of the bank and the surety being in conflict, and C. S., 358, 
not applying in such cases. Commissioners of Chowan v. Bank, 410. 


2. Where a bank has received from the sheriff of the county funds of 
the county for deposit, and thereafter the bank becomes insolvent, 
and a judgment has been obtained against the surety on the sherift’s 
bond for the sum deposited, which has been paid, the effect of the 
judgment is to subrogate the surety to the rights of the county to a 
pro rated share in the distribution of the assets of the bank, and 
the sheriff being insolvent, a personal debt of the sheriff to the 
bank cannot be used as an off-set to the right of the surety thereto. 
Indemnity Ca, v. Corp. Cam., 562. 

3. The various bonds separately required to be given by the sheriff for 
the proper accounting for and paying of moneys received by him 
as sheriff by the provisions of C. S., 3930, impose a distinct liability 
on the sureties on each bond separately for the terms of office for 
which given, and where one is given by the same surety for the 
same sheriff for more than one successive term, the giving of the 
bond for the succeeding term does not discharge the bond previously 
given nor release the surety from liability thereon, and a separate 
cause of action lies against the surety on the bond for each term. 
Pender County v. King, 50. 
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PRINCIPAL AND SURETY B c—Continued. 


4, The liability of a surety on a sheriff’s bond, given under the pro- 
visions of C. 8., 3930, is not affected by the fact that the sheriff, 
pending the life of the bond, has been put upon a salary instead of 
a fee basis, or the amount of his salary has been changed under the 
authority of a statute. Jbdid. 


5. Where under the provisions of C. S., 3932, the board of county com- 
missioners has declared the office of sheriff of that county vacant 
for his failure to give the bonds required by C. S., 3930, and has 
appointed another who likewise failed to give the bonds, and has 
again appointed the former sheriff, who gives the necessary bonds 
and then qualifies, his term is by virtue of his appointment by the 
board of county commissioners, and the liability of the sureties on 
his official bonds commences from the time of his appointment. 
Ibid. 


PROCESS—In action against city see Municipal Corporations J a 1. 
PUBLIC IMPROVEMENTS see Municipal Corporations G. 


QUASI CONTRACTS (For services rendered deceased see Executors and 
Administrators D a). 
B Reasonable Value. 
b Submission of Question to Jury 
1. Where in an action upon quantum meruit the deferse is interposed 
by the infant defendant that the amount sought to be recovered as 
necessary hospital expenses was excessive and exorbitant; the 


question is for the jury, the trial court having the power to set 
aside the verdict if excessive. Cole v. Wagner, 692. 


QUIETING TITLE AND SUITS TO REMOVE CLOUD. 
B Proceedings and Relief. 
a Pleadings and Evidence 


1. The defendant in an action to recover lands may waintain a counter- 
claim and ask that the plaintiff’s claim be removed as a cloud on 
his title. Sears v. Braswell, 515. 


QUO WARRANTO see Elections I a. 


RAILROADS (As carriers see Carriers—Forfeiture of charter see Corpora- 
tions IX a, K b—Order requiring submission of plans for new station is 
appealable see Corporation Commission C ¢ 1). 


D Operation (Liability to employees see Master and Servant FE). 
b Duty in Regard to, and Accidents at Crossings 

1. Where a railroad company has knowingly permitted automobiles and 
other vehicles to cross its right of way for a long period of time at 
a certain road crossing, from one publie highway to another, it owes 
the duty to keep such crossing in a reasonably safe condition 
whether the crossing was constructed by the railroad company or 
not, and it is liable in damages for injuries proximately caused by 
its negligent failure to do so. Stone v. R. R., 429. 


2. Where a railroad company has knowledge that automobiles and 
other vehicles have been accustomed to cross its tracks at a certain 
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RAILROADS TD b—Continued. 


roadway, for a long period of time, it owes the duty to keep the 
crossing in reasonably safe condition for this purpose, and where 
there is evidence tending to show that the public had so crossed at 
this place for a long period of time and that the railroad eompany 
had left a hole on its right of way which caused plaintiff's auto- 
mobile to get stuck and consequently struck by defendant's train, 
without fault or negligence on plaintiff’s part, the question of dc- 
fendant’s actionable negligence is for the jury tnder correct j- 
structions from the court. Jbid. 


3. In an action to recover damages for the neghgent killing of the 
plaintiff's intestate, evidence tending to show that the defendant's 
rapidly moving train collided with an automobile the plaintiff was 
driving at a much used public crossing, coming upon him without 
signal or warning at a place where the defendant's tool and supply 
houses obstructed the intestate’s view so that he eeuld net appre- 
hend the danger in time to avoid it, is sufficient to take the case to 
the jury upon the question of whether the defendant's negligence 
was the proximate cause of the injury in suit. Woseley v. PR. R., 
628. 


4, Where the plaintiff’s intestate has been killed in a collision of his 
automobile with the train of the defendant at a publie crossing, and 
the question is involved as to whether the defendant negligently 
omitted to give warning of its approaching train, testimony of wift- 
nesses who were present that they did not hear the bell ring oy the 
whistle blow is sufficient to take the case toe the jury on this ques- 
tion. Jbid. 


5d. Where there is evidence that the defendant’s train calliding with on 
auto truck of the plaintiff's intestate as he was attempting to crass 
the defendant’s tracks at a public crossing. with the train speedily 
coming upon him without warning, the question is for the jury a+ 
to the negligence of the intestate in failing to stop befere attemprt- 
ing to cross under the rule of the prudent man under the facts ef 
this ease. Ibid, 


G. While it is negligence per se for a railroad company not to abserve 
a statutory requirement of maintaining gates er safety devices. er 
watchmen at a grade crossing, it is also incumbent upen it, in the 
absence of statute, to do so when the crossing is much used bv the 
public and is more than ordinarily dangerous. and the failure 4 
do so would be a great menece to the publie, and the question of 
whether or not such precautions were reqnired is fer the jury 
under correct instructions under the evideneée in this case. Jbid. 


7. Where the collision between an automobile and a train at a grade 
crossing is caused solely by the negligence of ihe driver of the 
automobile, an oceupant therein may not recover damages for hi 
injuries sustained therein from the railroad company. Merman 
R. 2B. 718. 


g Fires 
1. In order for the plaintiff to reeover damages from a railroad com- 


pany for setting fire to his barn off the right of way by sparks 
from the defendant’s locomotive, the burden is on the plaintiff 1 


Le 
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lo 


om) 


show that the fire was caused by sparks from the locomotive, and 
then on the railroad company to show that its engine was properly 
equipped and operated, and upon supporting evidence the issue of 
negligence is for the jury, and the defendant’s motion as of nonsuit 
is properly denied. Heath v. R. R., 541. 


. Where there is evidence that plaintiff’s barn off the right of ‘way of 


the defendant railroad company was set afire by sparks from the 
defendant’s locomotive shifting nearby, it is some evidence that the 
Incomotive emitting the sparks was in a defective condition or that 
it was improperly operated. Jbid. 


. Eyidence that the defendant railroad company’s locomotive was shift- 


ing cars near the property of the plaintiff, throwing off heavy 
smoke with live sparks that were carried by the wind to the plain- 
tiff's barn, off the right of way, and that soon thereafter the barn 
caught fire and was destroyed, and that there was at the time no 
fire on the plaintiff's premises which could have started the con- 
flnzration, is sufficient to be submitted to the jury upon the de- 
rendant’s actionable negligenee. bid. 


. Where there is evidence tending to show that defendant's locomotive 


was throwing off heavy smoke with live sparks which eaused the 
fire in suit, testimony that the same locomotive on the night pre- 
vious was emitting smoke and live sparks is competent upon the 
question of the defective condition of the locomotive on the issue 
of defendant’s negligence in this respect. Jbid. 


FE Actions. 


a@ Parties 


1, A contract made with the Director General of Railroads during 


Federal control to the effect that the railroad woulc. pay for a side 
track to plaintiff's manufacturing plant upon condition that the 
freight tonnage would amount to a certain quantity, which during 
Iederal control it did not do, will not now lie against the railroad 
company operating its own road, the required tonnage being now 
the amount agreed upon, the agent designated by the President 
(Ul. S. Compiled Statutes, Cum. Sup. 1925, see. 10071144 cc) not 
having been made a party to the action. Brick Co. v. R. R., 442. 


RATIFICATION OF FRAUD see Fraud B oc. 


RECEIVING STOLEN GOODS. 
D Verdict. 
a Form and Requisites 
1. Where the evidence is conflicting ag to whether the defendant knew 


at the time of receiving goods that they were stolen, and the 
charge of the court fails to instruct that finding of such knowledge 
was necessary for conviction, the verdict of guilty without finding 
that the defendant possessed such knowledge at the time he re- 
received the goods is defective, and a venire de novo will be ordered 
on appeal. S. v. Barbee, 248; 8. v. Seurloek, 475. 


RECORDS—Torrens deeds see Deeds and Conveyances G. 
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REFERENCE—Right to trial by jury upon objection to order for, see Jury 
Oal. 


REGISTRATION---Of conditional sales see Sales I a—Under Torrens Act 
see Deeds and Conveyances G, 


REMOVAL OF CAUSES. 
A Right to Removal in General. 
a Statutory Restraint on and Agreements in Charter Against Right to 
Removal 


1. A nonresident insurance company has the right to remove a suit 
brought against it from the State to the Federal Court under the 
Federal removal statute, and the State statute, C. S., 6295, provid- 
ing that upon its attempt to do so the insurance commissioner shall 
revoke its right to do business in this State is unconstitutional in 
this respect, and the right to removal obtains notwithstanding that 
under the statute the company has filed an application to do busi- 
ness in the State waiving its right to removal. Rhodes v. Ins, Co., 
uedt. 


© Citizenship of Parties. 
b Separable Controversy and fraudulent joinder 


1. Upon a petition of the nonresident defendant for removal of the 
cause to the Federal Court for trial on the grounds of diversity of 
citizenship and separable controversy, the allegations of the com- 
plaint will alone be considered as to whether a joint tort is alleged, 
and where the allegations are sufficient and the resident defendant 
recognizes the jurisdiction of the State court by obtaining an exten- 
sion of the time to answer, the petition for removal will be denied. 
Cathey v. Charlotte, 309. 


2. AHegations in the complaint in an action for wrongful death that the 
plaintiff's intestate was an employee of a city and was injured by 
the joint negligence of the city and the nonresident telephone com- 
pany in connection with removing, by order of the city, its wire, 
used in its police and fire alarm system, from a pole erected by the 
nonresident telephone company under authority of an ordinance 
requiring that sound poles be used, and that the injury resulted 
from defects in the pole causing it to break and throw plaintiff's 
intestate to the ground: Jield, a cause of action against both de- 
fendants as joint tort-feasors is stated, and the petition of the non- 
resident defendant for removal of the cause to the Federal Court 
for trial should be denied. J/bid. 


3. Where a city and a nonresident telephone company are sued in the 
State Court a joint tort causing the death of the plaintiff’s intes- 
tate, and the city does not file a demurrer but obtains an extension 
of time in which to answer, the nonresident defendant cannot raise 
the question by its petition for removal of the cause to the Federal 
Court on the ground that the action is separable, whether or not the 
city was liable for that its employee was injured in the exercise of 
the city’s governmental functions. Jbid. 


4, An action against a nonresident corporation and its resident superin- 
tendent, brought by an employee who alleges that he was under the 
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direction and control of the resident superintendent, and that both 
defendants were negligent in failing to provide e« safe place to 
work, in changing the method of work without warning the plain- 
tiff, in employing a dangerous method of doing the work, and in 
failing to warn and instruct the plaintiff as to the change of method 
of work: Held, the complaint alleges a joint fort, and the petition 
of the nonresident defendant for removal to the Feceral Court will 
be denied. Johnson v. Utility Co., 393. 


©. An action against a nonresident corporation and its resident foreman, 


brought by an employee who alleges that he was under the direc- 
tion and control of the resident foreman. and that both defendants 
were negligent in ordering the plaintiff to operate an “electrical 
stacker” and failing to instruct him how to use the machine which 
was new and not in general use, and in failing to give him a helper 
necessary for the sate operation, of the machine, and in failing to 
warn and instruct the plaintiff as to the danger incident to the 
work: feild, the complaint alleges a joint fort, and the petition of 
the nonresident defendant for removal to the Federal Court will be 
denied. Slaughter v. Lumber Co., 895. 


REPLEVIN—Claim and Delivery. 
G Liabilities on Bonds and Undertakings. 


I 


b Liability of Surety 
1. The sureties on a replevy bond in claim and delivery are parties of 


record in an action on the bond before final judgment has been 
rendered, and notice to the principal on the bond is suflicient notice 
to the surety of every motion or proceeding made in the ordinary 
and reasonable purview and compass of the action. Land Co. v. 
Cole, 4052. 


2. A judgment in cluim and delivery proceedings which adjudicate and 


determine the rights of the parties to the action without reserva- 
tion of further power by the court to proceed therein is a final judg- 
ment, and notice thereafter to the principal on the replevy bond of 
further proceedings therein on motion of a party, which substan- 
tially changes the effect of the judgment, is not notice to the sure- 
ties on his bond, the effect of the judgment being to terminate the 
agency of the principal in such instances, and judgment later ren- 
dered on the motion does not affect the liability of the sureties, and 
us to them it is void, Jbdid. 


Trial and Judgment. 
a Instructions 
1. Where, in an action in claim and delivery involying the title to an 


automobile, there is evidence tending to show that the plaintiff 
bought the car for himself and per contra that he made a gift of 
the car to the two daughters by delivering the car with intent to 
pass title either to their father tor them or to them direct, an in- 
struction that limits the defense to the evidence to the effect of an 
immediate delivery by the father to his daughters aad deprives the 
defendant of their defense upon the second phase thereof of the 
gift direct to the daughters is reversible error. HWarrill v. Tripp, 
26. 
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REPLEVIN F—Continued. 
e Rendition and Form of Judgment 

1. Where the defendant in claim and delivery replevies the property. 
giving bond for the retention to cover loss in the action, the form 
of the judgment against him should require the delivery of the 
property with damages for its detention and costs und against the 
surety on the bond for damages and costs within the amount of the 
penalty thereon, or, in the event that delivery of the property can- 
not be had, for the value at the time of its wrongful detention with 
interest as damages therefrom, and costs, and Hkewise against the 
surety within the penalty of the bond, the surety to be discharged 
upon such payment. Jlarrell v. Tripp, 426. 


RESERVATIONS see Deeds and Conveyances C ad. 

RES IPSA LOQUITUR see Negligence A e. 

RESTRAINT OF TRADE see Contracts A f. 

RULES OF COURT see Appeal and Error Fob: FE a, Criminal Law L. 


SALES. 
F Warranties (Measure of damages for breach of see Damages IF b 1). 


c Liability of Alanufacturer or Distributor for Warrantics Jfade by 
Agents or Independent Dealers 

1. Where a contract creating a local representative for the sale of 

automobiles, by interpretation as to its effect, creates the relation- 

ship of vendor and purchaser, the local representative may not 

bind the vendor upon a warranty of the machines, and the vendor 

is not liable for representations or warranties made by the local 

dealer, and an action against it on such Warranty is properly non- 
suited. Ford v. Willys-Overtand, 147. 


H Remedies of Buyer. 
a Recovery of or Defense to Action for Purchase Price on Ground of 
Worthlessness of Article 

1. Where a seller contracts for the sale of a cotton gin and delivers to 
the purchaser an article that is worthless except for junk, there is 
a failure of consideration. and evidence that the gin was worthless 
except for junk is admissible in the seller’s action for the purchase 

price. Hyman v. Broughton, 1. 


2. Where the article soild is worthless there is a failure of considera- 
tion and the vendee may resist the vendor’s action for the purchase 
price without alleging or proving fraud in the procurement of the 
contract or compliance with a stipulation of the contract requiring 
that notice of defects and an opportunity to remedy same be given 
the vendor. Jbid. 


3. Where in an action on a note, the evidence tends fo show that the 
consideration for the note was certain shares of bank stock and the 
promise of the payee to make the payer a director of the bank, and 
that the payer was made a director and, acting as such director, 
voted for and received dividends upon his stock, the execution of 
the note being admitted, upon the later insolvency of the bank the 
payer may not maintain the position that there was a total failure 
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] 


of consideration, and an instruction that the jury should answer 
the issue of indebtedness in favor of the defendant if they found the 
stock to be worthless is reversible erorr. Owens v. Carstarphen, 
424, 


e Actions and Counterclaims for Breach of Warranty 
1. The vendee may not recover damages for the delivery of a cotton 


vin on the ground that it was inferior in quality to the one pur- 
chased in the face of a stipulation in the written contract of sale 
that any agreement, verbal or otherwise, not in the writing would 
not be considered, Hyman v. Broughton, 1. 


Conditional Sales, 
a Registration and Priority 
1. Between the parties to a conditional sales contract probate and regis- 


tration is not required by statute. C. 8., 3312. Pick v. Hotel Co., 
110. 


2. Where a chattel mertgage for the purchase price of an automobile 


expressly retains title to the automobile and all improvements made 
thereon, and stipulates that the giving of possession thereof to the 
purchaser was not to pass title to him, and the instrument is duly 
registered, the purchaser during the continuance of the contract 
may have repairs made that are necessary for its operation, and 
the seller’s mortgage is superior to a mortgage for repairs given to 
a mechanic in Heu of his mechanic’s lien which he bad lost by sur- 
render of possession of the car. Motor Co. v. Motor Co., 371. 


b Rights of Partics Under Unregistered Conditional Sales Contracts 
1, An unregistered conditional sales contract is valid as against all per- 


sons except creditors and purchasers for value, and upon conflict- 
ing evidence as to whether one defendant was a purchaser for 
value from the vendee under the conditional sales contract, the 
issue is properly submitted to the jury, and a motion as of non- 
suit is properly denied. C. 8S., 8811, and held further: joinder of 
vendee and one claiming as innocent purchaser for value from him 
is not misjoinder. Music Store v. Boone, 174. 


d Form, Requisites and Validity of Conditional Sales Coniract 
1. The description in a chattel mortgage for the purchase price of an 


automobile “one 8. H. Coupe No... Mode! T’”’ is sufficient to 
admit evidence aliunde for the purpose of identification when the 
purchaser owned only one automobile, the abbreviation “S. H.” 
meaning “second-hand,” and ‘Model T,” a certain type of Ford; 
and when registered and identified is superior to a later registered 
mortgage given by the purchaser to others. Motor Co. v. Motor 
Co., 371. 


SCHOOLS AND SCHOOL DISTRICTS. 
B Enlarging Districts. 


a Power of County Board of Education to Exercise Eminent Domain to 
Enlarge District 


1. Construing C. S., 5469, in connection with the former statutes giving 


the county board of education the power to condemn lands neces- 
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SCHOOLS AND SCHOOL DISTRICTS B a—Continued. 

sary for public school purposes within the limitation of ten acres. 
it is Held, the fact that one of these schools had already acquired 
a less amount of land did not preclude the county board of educa- 
tion from acquiring by another proceeding sufficient lands to meet 
the enlarged and necessary requirements of the school for addi- 
tional lands within the limitation imposed by statute. Board of 
Education v. Pegram, 38. 


2, Where the county board of education has the powcr to condemn land 
under former statutes the question of whether a later statute is 
declaratory of the existing law or whether it confers additional 
power upon the board becomes academic. Ibid. 


SCOPE OF EMPLOYMENT see Master and Servant D b. 


SEDUCTION—Testimony of physician as to virtue of prosecutrix see [vi- 
dence D e 1. 


SHERIFFS. 
B Compensation. 
@ Distinction Between Salary and Fee Basis 

1. The payment by the county for the services of a tax collector upon a 
salary or wage basis differs from that of a fee or commission basis 
in that in the former the payment for such services depends upon a 
period of time of service in such capacity, and in the latter, upon 
the particular acts of collection or value of the services rendered. 
Ferguson v. Afartin, 301. 


© Powers, Duties and Liabilities. 
& Duty to Turn Over Tax Books Upon Evrpiration of Term of Office 

1. Where an act which says in its caption that its purpose is to regulate 
salaries, ete., repeals all former laws, and provides that the sheriff 
of a certain county should receive for his services as sheriff the 
fees of his office, and for his services as tax collector he should 
receive a certain sum per annum, payable monthly: Held, in the 
collection of taxes the sheriff was on a salary basis, and under the 
provisions of chapter 213, section 7, Public Laws 1927, he is required 
to turn over to his successor the tax books upon the termination of 
his term of office, and mandamus will lie to compel him to do so. 
Ferguson v. Martin, 301. 


D Liability for Public Funds (Liability of surety on bonds see Principal 
and Surety B ec). 
a& Nature and Extent of Liability in General 
1. The liability of a sheriff for moneys he has collected for the county 
is that of insurer, the moneys so collected being regarded as held 
by the sheriff in trust for the county, and his liability for such 
funds can be discharged only by payment to the county under the 
provisions of the statute. Indemnity Co. v. Corp. Com., 562. 


STATE—Iixercise of eminent domain see Eminent Domain B a—Highway 
Commission see Highways A-——Industrial Commission see Master and 
Servant B—Park Commission see Eminent Domain B a. 
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STATUTE OF FRAUDS see Frauds, Statute of. 


STATUTES (Authorizing bonds see Taxation A a-—-Creating: drainage dis- 


tricts see Drainage J)istricts A a—Table of statutes construed see Con- 
solidated Statutes). 


A Enactment, Constitutionality and Validity. 


& Constitutional Requirements in Enactment (creating drainage district 
see Drainage Districts B a 2) 


1. The provisions of the act creating the North Carolina Park Com- 


mission are constitutional and valid. Chapter 48, Public Laws of 
1927. S. vw. Lumber Co., 4. 


e Constitutionality and Validity of Retroactive, Curative and Ea Post 
Facto Statutes (Statute changing procedure only see Banks and 
Banking H a 7) 


1, An cx post facto statute prohibited by the State Consvitution, Art. I, 


see. 82, relates only to criminal statutes, and though vested rights 
may not be affected by retroactive laws, contingent interests may 
be affected thereby, and where there is a voluntazy trust estate 
with the limitation over upon a contingency determinable at some 
future time as to the persons who take thereunder, the power of 
revocation of the trust given by C. 8S., 996, is not objectionable as 
falling within the Constitutional inhibition. Stanback v. Baik, 
292. 


2, A statute passed to preserve the credit of a certain county in enabling 


it to meet the payment of its bonds when due, authorizing the 
issuance of refunding bonds and ratifying the act of the county 
commissioners in borrowing from the general county fund pending 
the authorization and issuance of the refunding bonds, is not ob- 
jectionable as a retroactive statute under the facts of this case. 
Barbour v. Wake County, 314. 


3. A retrospective act to cure an irregular or defective statute and to 


ratify proceedings thereunder, which the Legislature originally had 
the authority to enact, and which does not impair the obligations 
of a contract or affect vested rights is valid and constitutional. 
Greene County v. R. R., 419. 


d@ Vague or Contradictory Statutes 
1. C. S., 41038, limiting the effect of a conveyance by the husband of the 


“home site’ without the voluntary signature and assent of his wife 
signified by her private examination according to law, is valid, 
and does not fall within the principle that a statute too vaguely 
worded to express a definite meaning, and which is not susceptible 
of interpretation by the courts, will be declared void. Boyd v, 
Brooks, 644. 


e Special Acts in Regard to Charters of Corporations 
1. The provisions of Article VIII, section 1, of our State Constitution, 


prohibiting the Legislature from creating a corporation or extending, 
altering or amending its charter by special act has been held to 
apply only to private or business corporations; and where the 
Legislature by special act amending the charter of a city authorizes 
it to purchase electricity and resell it to its inhabitants and those 
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STATUYVES A e—Continued. 
within a three-mile zone of the city, the power to sell to such indi- 
viduals and corporations does not detract from the public service 
or destroy the public character of the municipality, and where the 
same power is giyen the city by general statute also, the exercise 
of the power thus conferred will not be enjoined. Holmes v. Fay- 
etteville, 746. 


B Construction and Operation. 
a General Rules for Construction of Statutes 


1. A statute will be interpreted in accordance with the meaning and 
intent of the Legislature as gathered from its terms, and where 
a technical interpretation will destroy the manifest spirit, the latter 
will prevail. Mechinery Ca. v. Sellers, 30. 


2, Where the meaning of a statute is at all in doubt, reference may be 
had to the title and context as legislative declarations of its pur- 
pose. J/bid. 


© Repeal and Revival. 
b Repeal by Implication 
1. Repeals of statutes by implication or construction are not favored by 
the courts, and for a later statute to repeal a former one the repug- 


nancy between them must be clear, and then the repeal will operate 
only to the extent of the repugnancy. Lumber Co. v. Welch, 249. 


SUBMISSION OF CONTROVERSY see Controversy Without Action. 


SUBROGATION see Principal and Surety B ¢ 2, Insurance O b, Bills and 
Notes I d 1. 


SURETIES see Principal and Surety. 


TAXATION (Drainage assessments see Drainage Districts B—Assessments 
for public improvements see Municipal Corporations G ¢). 


A Constitutional Requirements and Restrictions. 
a Necessity of Submission of Question of Issuance of Bonds to Voters 


1. Bonds issued by a county for the construction and maintenance of 
its highways are for a pecessary county expense within the intent 
and meaning of the State Constitution, Art. VII, sec. 7, and may be 
validly authorized by general or special statute and issued by the 
county thereunder without submitting the question of their issu- 
ance to the approval of the voters of the county. Barbour v. Wake 
County, 314. 


> Where the municipal finance act does not apply to refunding certain 
bonds of a county, issued prior to its operating effect, and the bonds 
become due and payable, and there is no provision made for their 
payment, the act of the board of county commissioners in paying 
them out of the general county fund as a temporary arrangement, 
using the bonds as collateral to secure the repayment by refunding 
bonds to be authorized by the Legislature: Held, the bonds later 
authorized by the Legislature and issued by the county to refund 
the indebtedness to the general county fund are for a special pur- 
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TAXATION A a—Continued, 
pose and do not fall within the general limitation of fifteen cents on 
the one hundred dollars valuation prescribed by the Constitution, 
Art. V, sec. 6. Ibid. 


®. The board of county commissioners, having the supervision and con- 
trol of roads, bridges, and the levying of taxes and the finances 
of the county, Constitution, Art. VII, sec. 2, have the authority by 
proper resolution to borrow from the general counzy fund moneys 
with which to pay maturing bounds of the county when due, being 
necessary to preserve the credit of the county, and to issue refund- 
ing bonds for the purpose of repaying this loan under a valid 
statute providing therefor and declaring itself to be a special 
statute validating and legalizing the transaction. Jbid. 


4, Township bonds issued for aiding the construction and operation of 
a railroad therein are not for a necessary expense, and require the 
approval of the voters of the township under a valid statute author- 
izing the issuance of the bonds. Greene County v. R. R., 421. 


. Where a deficit has accumulated in the running expenses of a public 
school of a township, and the voters of the townshio under a valid 
statute have approved its payment by the township, it is not neces- 
sary that the question of the issuance of bonds, authorized by a 
later statute for paying the indebtedness, be submitted to the 
voters of the township in order to validate the bonds so issued, the 
later statute merely prescribing the method by which the former 
authority should be executed. Wolfe v. Alt. Airy, 460. 


oH 


6. Where an incorporated city under authority of statute furnishes 
through its own transmission lines electricity for its citizens for 
hire within a circumscribed territory adjoining its limits, and the 
expenses incident thereto are paid out of its surplus profits, the 
proposition is not one that requires the approval of the voters as it 
does not fall within the provisions of our State Constitution, Art, 
VII, sec. 7, nor is it in violation of the Fourteenth Amendment to 
the Federal Constitution. Holmes v. Fayetteville, TA40., 


a Uniform Rule and Ad Valorem 
1. Township bonds to aid in the construction of a railroad, issued in 
accordance with «a valid statute, are not objectionable on the 
grounds that taxes levied against such railroad are to be expended 
in paying the interest coupons of the bonds and in maintaining the 
sinking fund provided for in the act, the provision of the Constitu- 
tion requiring uniformity in the levy of taxation not applying to 
the distribution of the revenue derived therefrom. Greene County 
vo. R. R., 419. 
& Classification for Taxation 
1. The statute classifying trucks, ete. hauling freight for hire for 
license taxes in accordance with the distance of route along the 
State’s highway is held to be upon a reasonable and substantial 
basis, and there being no constitutional inhibition against such 
classification, it is held not to be discriminatory contrary to the 
provisions of our State Constitution, Art. V, sec. 3, or section 1, 
Fourteenth Amendment of the Constitution of the United States. 
Clark v. Maxwell, 604. 
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TAXATION A—Continucd. 
f Form and Requisites of Statutes Authorizing Bond Issue 

1. Where a statute authorizing a township to issue bonds to aid in the 
construction of a railroad therein omits to specify the amount of 
the issuance, and the commissioners have called an election upon a 
petition therefor to vote thereon in an amount not to exceed 
$100,000, and this election is carried and the bonds are issued in 
that sum and held in eserow, and later a curative statute is enacted 
likewise fixing the amount of the issue in that sum: Held, the 
bonds are not invalid by reason of the omission in the original act. 
Greene County v. R. R., 419. 


g Form and Requisites of Bonds Issued Under Valid Authority 

1. Where an act authorizing the issuance of township bonds provide 
that they shall be in the sum of $100 each, and a curative act is 
passed providing that the signature of the chairman and the clerk 
of the board of county commissioners “shall be conclusive of said 
form and details” the denomination of the bonds, nothing else ap- 
pearing, is to be regarded as a detail, and the bonds are not affected 
by the fact that they were issued in larger denominations. Greene 
County v. R. R., 419. 


B Liability of Persons and Property (Assessments for public improve- 
ments see Municipal Corporations G). 
a@ Solvent Credits 

1. Where the grantors in a timber deed retain title as security for the 
payment of the purchase price, and the deed provides for payment 
as the timber is cut and removed and for the execution of notes 
for the deferred payments which were to be unaffected by failure to 
cut and remove the timber: Held, the notes thus given, being un- 
conditional promises to pay money are solvent credits and subject 
to taxation under the provisions of chapter 102, Public Laws 1925, 
chapter 71, Public Laws 1927, providing for the taxation of solvent 
credits under the authority of our State Constitution, Art. V, see. 3. 

Alston v. Warren County, 470. 


TENANT see Landlord and Tenant. 
TORRENS ACT see Deeds and Conveyances G. 


TORTS—Negligence see Negligence—Negligence of master see Master and 
Servant C—Of railroads see Railroads D—On highway see Highways B— 
Torts of municipal corporations see Municipal Corporations E—VParticular 
torts see Fraud, Trespass, and Particular Titles of Torts). 


TRESPASS. 
A Acts Constituting Trespass and Liability Therefor. 
b Abuse of License 


1. The permission of a carrier by rail to its patrons to store cotton on 
its platform confers upon them the right to remove the cotton, but 
does not extend to the right to permit a competitive carrier to do 
so for the purpose of transporting the cotton over its own line, and 
the competitor’s acts in so doing is trespass ab initio. R. R. v. 
Transit Co., 505. 
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TRESPASS A—Continuced. 
ec Obstructing or Preventing Use of Property Rights or Public Ways 


1. Where an alley has been dedicated to the public and accepted by it, 
an allegation of the complaint in an action against an abutting 
owner that he has closed the alley with an obstruction and fastened 
the end on to the plaintiff's abutting property on the other side is 
one to the effect that the defendant has trespassed upon the prop- 
erty rights of the plaintiff and is sufficient to allege a good cause 
of action. Bowle v, Zucker, 671. 


TRESPASSERS AND LICENSEES see lectricity Ab. 


TRIAL (Right to trial by jury see Jury C, Criminal Law I a—-Trial in crimi- 
nal cases see Criminal Law I—Trial in particular forms of action see 
Particular Heads). 


B Reception of Evidence (Harmless error in reception of evidence see 
Appeal and Error J e 3, 4, 5). 


e Objections and Herceptions 


1. Where the master is sued for damages for a negligent injury in- 
flicted on his servant by reason of defective tools or applianees 
furnished the latter to do his work, an exception must be duly 
taken to an incompetent question calling forth admission of the 
master’s vice-principal, and when taken only to the answer of the 
witness on motion to strike out, the exception will not ordinarily 
be considered on appeal when the answer is responsive to the ques- 
tion. Bryant v, Construction Co., 689. 


DD Taking Case or Question from Jury. 


a Nonsuit (In negligent actions see Negligence ID c—Suficieney of evi- 
dence see Particular Causes of Action) 


1. Where the only evidence in an action upon an accident insurance 
policy tends to show that the defendant was not responsible under 
the terms of the policy, the defendant’s motion as of nonsuit is 
properly granted. Gant v. Ins. Co., 122. 


EK Instructions (In criminal cases see Criminal Law I g—In caveat pro- 
ceedings see Wills D i). 


c Form, Requisites, and Sufficiency of Instructions 


1. In an action to recover damages of a bus line where there is sufficient 
evidence tending to show that a passenger was injured by the negli- 
gence of the defendant in not providing an adequate catch or other 
device to prevent a folding seat from falling when raised, and 
that it fell upon the plaintiff’s hand and caused the injury in suit: 
and also evidence that the injury thus inflicted was caused by the 
independent act of a fellow passenger or by the act of the plaintiff 
herself, a charge of the court correctly placing the hurden of proof 
and generally defining the law of actionable negligence, ete., but 
omitting to explain the law arising upon the particular phases of 
the evidence, is not a compliance with the mandate of C. S., 564, 
requiring that the court instruct the jury on the law arising from 
all.substantial features of the case, and constitutes reversible error. 
Williams v. Coach Co., 12. 
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TRIAL E c—Continued. 

2. Where the trial judge has charged correctly and fully upon the issue 
of contributory negligence in regard to the defendant, it is not error 
for him to fail to charge the alternate propositions of law in regard 
to the plaintiff, under the provisions of C. S., 564, requiring him to 
charge upon the principles of law arising from the evidence in the 
case. Lipscomb v. Cox, G4. 


3. Where the issues of negligence, contributory negligence, assumption 
of risk, and damages are submitted to the jury, it is required that 
a trial court charge the jury as to the effect of a finding of negli- 
gence and contributory negligence on the issues of damages, and 
his failure to do so is reversible error. The correct form of these 
issues is given. Oates v. Herrin, 171. 


4. Where the trial court gives conflicting instructions upon a material 
phase of the ease it cannot be assumed that the jury followed the 
eorrect part of the charge in answering the issue, and a new trial 
will be awarded on appeal. Coe v. Loan Co., 689. 


ad Applicability to Pleadings and Evidence 

1. Where, in an action in claim and delivery involving the title to an 
automobile, there is evidence tending to show that the plaintiff 
bought the car for himself and per contra that he made a gift of 
the car to the two daughters by delivering the car with intent to 
pass title either to their father for them or to them direct, an in- 
struction that limits the defense to the evidence to the effect of an 
immediate delivery by the father to his daughters and deprives the 
defendant of their defense upon the second phase thereof of the 
gift direct to the daughters is reversible error, Harrell v. Tripp, 
426. 


e Requests for Instructions 


1. Where there is error in the charge upon a substantial feature of the 
ease the appellant is entitled to a new trial upon error assigned 
without having made a special prayer for instructions in regard 
thereto. Oates v. Herrin, 171. 


2. In an action to recover damages for injury alleged to have been neg- 
ligently caused by a collision between plaintiff’s car and the de- 
fendant’s truck on a public highway, an instruetion requested by 
the defendant is properly refused when not based upon evidence in 
the case, but on an inference that had the plaintiff blown his horn 
it would have aroused the defendant’s driver of the truck from his 
inattention in time to have avoided the injury in suit. Kjellander 
v. Baking Co., 206. 


g Construction and General Rules Upon Review 


1. Hypothetical illustrations explaining the law arising upon the evi- 
dence in a ease will not be held for reversible error in the absence 
of potential prejudice to the complaining party. Dulin v. Dulin, 215. 


h Additional Instructions and Order for Jury to Again Retire 


1. The trial court has the power, if he is under the impression, created 
by inconsistent answers to separate issues, that the jury had not 
understood his charge, to give additional instructions and have the 
jury again retire for further consideration. Oates v. Herrin, 171. 
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TRIAL—Continued. 
F Issues (In caveat proceedings see Wills D j). 
a Form and Sufficiency in General’ 

1. Where the issues submitted to the jury fully present a.l phases of the 
contraversy and fully determine the rights of the parties, they are 
sufficient, and the court’s refusal to submit other issues tendered 
will not be held for reversible error. Bank v. Bank, 526; Ayden v. 
Lancaster, 556. 

G Verdict (In prosecution for receiving stolen goods see Receiving Stolen 
Goods—In particular actions see Particular Titles). 
b Form and Validity of Answers to Issues 

1. A verdict in an action against a corporation and individually against 
its president that the defendant corporation was answerable in 
damages for breach of plaintiff's contract of employment and that 
the plaintiff's mortgage for moneys loaned by the individual de- 
fendant was subject to be foreclosed is not objectionable as incon- 
sistent. Connor v. Mfg. Co., 66. 


TRUSTS. 
D Revocation of Trusts. 
a Voluntary Trusts of Personalty 
1. A trust estate in personalty created by the donor in consideration of 
one dollar and natural love and affection is a voluntary trust and 


may be revoked by the donor of the trust under the provisions of 
C. S., 996, as amended. Stanback v. Bank, 292. 


2. Where a voluntary trust is created in the stock of a bank for the life 
of the donor or until he reach the age of fifty years, and at the 
termination to his issue or in the absence of issue to his next of 
kin under the statute of distributions, those who take in remainder 
take upon a contingency, the vesting of which depends upon the 
uncertain happening of a future event, and the trust may be re- 
voked by the donor under the provisions of C. 8., 966. Ibid. 


USURY (As grounds to enjoin foreclosure see Mortgages H fb). 
© Pleading, Evidence and Trial. 
a Pleading 
1. Usury must be pleaded and the question may not be raised by de- 
murrer. Berger v. Stevens, 254. 
VENDOR AND PURCHASER. 
B Construction and Operation of Contracts for Sale of Realty. 
a Time 


1. An option good “until” a day specified includes that day. Wimbish 
v. Hattaway, 107. 


VENUE—Removal for convenience of witnesses within discretionary power 
see Appeal and Error J b 1. 


VERDICT see Trial. 
“WANTON” INJURY see Execution K a 3. 
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WAREHOUSEMEN. 
A Rights and Remedies of Warehousemen. 
@ Liens 

1. Under the provisions of C. S., 2459, construed in pari materia with 
sections 8107, 2459, 2460, 4925(a), et seq., 5118, the persons, firms 
or corporations entitled to the possession and lien on property 
stored in warehouses applies to such as operate warehouses as a 
business for compensation, and not to an isolated instance in which 
goods or chattels are left in a store or building of the claimant. 
Machinery Co, v. Sellers, 30. 


WARRANTIES see Sales F, H e—In deeds see Deeds and Conveyances. 


WATER AND WATERCOURSES. 
C Surface Waters, Dams and Ponds. 
a Mutual Rights and Duties of Proprietors 
1. The upper proprietor of adjoining lands has the right to accelerate 
the flow of water upon his own lands without changing the course 
upon the lands of the lower proprietor without liability for damage 
to the land of the lower proprietor. Sykes v. Sykes, 37. 


2. Where the evidence is conflicting as to whether a ditch was on the 
land of an upper proprietor or on a public roadway the question 
is for the jury under proper instructions from the court, and upon 
their finding that the roadway was private the upper proprietor is 
not liable for damages caused to the land of the lower proprietor 
by filling the ditch and accelerating the flow of surface water. 
Ibid. 


“WILFUL” INJURY see Execution K a 3. 


WILLS (Administration and Execution see Executors and Administrators— 
Descent see Descent and Distribution). 


C Requisites and Validity. 
a@ Holographic Wills 
1. In order to establish a valid holographic will it is not necessary that 
the papers among which it is found after the death of the testator 
be the most valuable of his papers, and it is sufficient if he regarded 
them as papers of value, and worthy of preservation. Dulin v. 
Dulin, 215. 


2. Evidence that a paper-writing was in the handwriting of the de- 
ceased, signed by her, and found among her valuable papers is 
sufficient to be submitted to the jury on the issue of devisavit vel 
non, and held further, under the facts of this case the paper-writing, 
being found in a box in which she kept papers of value, evidently 
regarded as valuable by her, and evidencing ber intent that the 
paper-writing operate as her will, was found among her valuable 
papers within the meaning of C. S., 4144, and evidence that her 
husband also kept certain valuable papers of his own in the same 
box does not vary the result. In re Will of Shemwell, 382. 
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D Probate and Caveat of Wills. 
b Caveat Proceedings in General 

1. In a suit by the executor to interpret the will of the testator wherein 
the issue of devisavit vel non has been raised, the court, with the 
consent of all the parties interested may treat the case as having 
arisen upon the issue ordinarily raised upon the caveat to the will 
probated in common form, and construe the instrument upon an 
affirmative finding upon that issue. Dulin v. Dulin, 215. 


h Evidence and Burden of Proof in Caveat Proceedings 


1. Upon the trial of the issues of devisavit vel non it is competent for 
the disinherited child of the testator to testify as to her financial 
condition, the fact of disinheritance, and affectionate relationship 
between her and the testator upon the question of the mental 
capacity of the testator. Jnre Will of Casey, 347. 


2. Upon the trial of a caveat to a will where it is contended that one of 
the several sheets of the writing had been substituted for the 
original, the caveators must show a fraudulent substitution, and 
they cannot prevail in this contention when there is no evidence 
thereof; and where it appears on appeal that the jury has accepted 
the evidence to the contrary under correct instructions, the judg- 
ment of the lower court sustaining the paper-writing as the will 
will be sustained. In re Will of Brockwell, 545. 


4 Instructions in Caveat Proceedings 
1. An instruction that the caveators must prove that “every part” of 


the paper-writing be in the handwriting of the deceased includes 
the signature and is sufficient and correct. Dulin v. Dulin, 215. 


2, Where the judge in his charge upon a caveat to a will uses the word 
“will” in referring to the paper-writing being propsunded, it will 
not be held as an expression of the court upon the weight and 
credibility of the evidence contrary to the requirements of the 
statute when it appears from the context of the instruction that he 
was only referring to the writing itself, and must have been so 
understood by the jury. Jbdid. 

j Form and Sufficiency of Issue of Devisavit Vel Non 

1. The form of an issue submitted to the jury upon the caveat to a will 
“is the paper-writing and every part thereof offered in evidence the 
last will and testament of the deceased” is sufficient to present 
every phase of the case to the jury under proper instructions from 
the court, and when the writing is sought to be established as a 
holographie will, it is not error for the court to refuse to submit an 
issue with further inquiry as to its having been foind among the 
testator’s valuable papers, or other evidentiary matters arising in 
the inquiry under the issue submitted. Dulin v. Dulin, 215. 


Ii Construction and Operation of Wills. 


a General Rules of Construction 


1. A will and codicils thereto will be considered together as one instru- 
ment and construed in their entirety to effectuate the intent of the 
testator as gathered from the language used. Tate v. Amos, 161. 
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2. A will will be construed so as to avoid intestacy when this can be 
reasonably done, and the word “or” will not be construed as ‘‘and”’ 
when the latter word would defeat the testator’s intent under a 
proper interpretation of the instrument. Jbid. 


te 


. In construing a will effect will be given to the intention of the 
testator as gathered from the written instrument unless in con- 
travention of some rule of law, and wherever possible effect will be 
given to every clause and every word, and a devise of real property 
will be construed as a devise in fee simple unless the will or some 
part of it shows an intent to convey an estate of less dignity, C. 8., 
4162. West v. Murphy, 488; Brown v. Lewis, T04. 


4, In construing a will there is a presumption against intestacy. /bid. 


5. By will an estate may pass by mere implication from the language 
used, without any express words to direct its course, but the im- 
plication must be necessary, or highly probable, and not merely 
possible. Jbid. 


6. In the absence of a general residuary clause in a will, realty owned 
by the testator at his death and not devised in the will descends to 
his heirs at law as in case of intestacy. Cheek v. Gregory, 761. 


b Estates and Interests Created 

1. In a devise of a certain city lot to a designated beneficiary ‘or to her 
children,” the devisee having a child, to whom a devise is made 
under a different item of the will, the word “or” will not be con- 
strued to mean “and’’ when the latter interpretation would defeat 
the intent of the testator or have the legal effect of rendering the 
devise void, but will be construed to vest the fee-simple title in the 
mother should she survive the testator, otherwise to her child or 
children. Tate v. Amos, 161. 


2. A bequest to the wife by her husband of all his personal property 
during her life, to dispose of as she may see fit, and such not dis- 
posed of to be sold after her death, with limitation over to his and 
her heirs, does not give the wife the power to dispose of any of the 
property by will. Jones v. Fulbright, 274. 


3. Where a certificate of deposit issued by a bank in effect creates an 
agency in the wife to withdraw the money during her husband’s 
lifetime, it cannot be held that the provisions in the husband’s will 
bequeathing his personalty to her for life to dispose of as she 
pleased during her life, with limitation over, enlarges the wife’s 
life estate or gives her the power of disposition by will. Jbid. 


4. Where the owner of the fee devises his land to his granddaughter so 
long as she should live, and if no children, then to her brother by 
name, the granddaughter being but a child at the date of the will: 
Held, upon the granddaughter dying leaving her surviving a 
child, the child takes a remainder in the lands by implication as 
purchaser under the will, the granddaughter having but a life 
estate, and her brother taking no interest in the land, the contin- 
gency upon which his estate was to be divested having happened. 
West v. Murphy, 488. 
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5. Where two items of a will are apparently in conflict, one a devise to 
the testator’s wife of the residue and remainder of the estate “all 
her heirs, executors, administrators and assigns,” ard the preceding 
item, “I want whatever part of my estate is left at the death of my 
wife, and after the younger children have been ecucated, equally 
divided among my living children at that time’: Held, the wife 
takes an absolute fee-simple title to the lands thus devised, she 
being regarded as the primary object of the testator’s bounty, and 
a devise being construed to be in fee simple unless a contrary inten- 
tio is shown by the will or some part thereof. C. 'S., 4162. Brown 
v. Lewis, 704. 


6. Under a devise of the remainder of the testator’s estate to his wife 
and “all” heirs: Held, the word ‘all” may be construed ‘‘and,” 
giving the estate to her “and her heirs,” or a devise in fee simple; 
and construed in connection with another item of the will, “I want 
whatever part of my estate that is left at the death of my wife to 
be divided among my living children,” the word “want,” so used, is 
a preecatory word not affecting the quality of the estate devised to 
the wife, and does not create a trust. Jbid. 


7. Where a testator in disposing of his property by will devises certain 
of his lands to his widow for life and by various other items certain 
other lands to Lis mother, brother and sisters, and then by a subse- 
quent item “after the foregoing I want my personal property and 
all my moneys on hand” equally divided between his wife and son, 
followed by another item “if there is over ten thousand dollars 
each for him and his mother besides real estate and property 
named, the balance I wish to go to my brother and sisters and their 
children”: Held, the word “balance” thus used refers only to the 
personal property, and there being no residuary clause after the 
life estate devised, the lands thus devised go to the son as the sole 
heir at law of the testator, as to this property the testator having 
died intestate. Cheek v. Gregory, 761. 


f Designation of Devisees and Legatees and Their Respective Shares 


1. Where the obvious language of a will manifests the intent of the 
testator that his nieces and nephews are to take as beneficiaries 
thereunder, his brothers and sisters are excluded by necessary im- 
plication. Dulin v. Dulin, 215. 


2. Where according to the direction of a will the estate is to be equally 
divided between the nieces and the two nephews of the testator 
after deducting a certain amount of money from the shares of the 
nephews, the amount named is to be deducted from the sum of 
both of their shares, each share burdened with one-half the amount 
named, before equal distribution of the balance is to be made. 
Ibid. 


3. A direction to an executor to educate certain beneficiaries under the 
will includes the support and maintenance of sueh beneficiaries, 
under the facts of this case, and the degree of education to be given 
them is within the discretion of the executor, and the executor has 
the authority to deduct within his reasonable discretion a certain 
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amount of money from the corpus of the estate for this purpose 
before making distribution among other beneficiaries as further 
directed by the will. Ibid. 
é Actions to Construc Wills 

1. An executor of a will may seek the advice of the court in the inter- 
pretation of the instrument and the disposition of the testator’s 
estate within the intent and meaning of the language used therein, 
and where in the action a caveat has been filed, the court may 
construe the will upon an affirmative finding upon the issue of 
devisavil vel non. Dulin v. Dulin, 215. 


WITNESSES—Privileged coinmunications see Byidence D e—Testimony as 
to transactions with decedent see Evidence D b. 


WRIT OF ASSISTANCE see Assistance, Writ of, 


